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Subject.  Vol.      No. 


Abendroth.     On  the  bill  (H.  R.  1778)  granting  a  j^ension  to  William 2  :      457 

Adams.     On  the  case  of  William  L.    ( 1  o  accompany  bill  S.  997) \  I  ,      201 

Aikins.     On  the  petition  of  Grace.     (To  accompany  bill  S.  704) |  1  i        84 

Atkins  and  Jacob  D.  Felthonsen,  their  heirs  and  assigns.     On  the  bill  i 

(S.563)  for  the  relief  of  William  H I  2  367 

Albemarle  and  Chesapeake  Canal  Company.     On  the  memorial  and  bill  , 

(S.  18)  presented  by  the t  74 

Albertson.     On  the  bill  (S.  367)  for  the  relief  of  Louisa !  2  309 

Alexander.    On  the  bill  (H.  R.  3289)  for  the  relief  of  William  J ,  2  478 

AHibone.     On  the  bill  (S.  973)  for  the  relief  of  Charles  O '  2  1      2^4 

Alstead.    On  the  bill  (H.  R.  849)  for  the  relief  of  Abraham |  2  370 

Anderson.    On  the  bill  ( H.  R.  734)  granting  a  pension  to  Sy  vert  A >  2  421 

Appropriations  for  the  support  of  the  Army.     On  the  bill  (S.  485)  to  re-  j 

peal  certain  provisions  of  the  acts  of  Congress  making ;  2  463 

Arctic  Seas.    On  the  bill  (S.  458)  to  authorize  and  equip  an  expedition 

to  the ., 1  94 

Armes  to  the  Army.     On  the  bill  (S.  352)  to  authorize  the  restoration  of 

George  A 1  121 

Army  contrary  to  provisions  of  section  28  or  section  1218,  Revised 
Statutes.    On  the  resolution  of  the  Senate  to  inquire  whether,  siuco 
July  28,  1866,  any  person  has  been  appointed  to  any  position  in  the. ..  1  104 
Army.    On  the  bill  (S.  485)  to  repeal  certain  proviaious  of  the  act  of  Con- 
gress making  appropriations  for  the  support  of  the 2  463 

Article  of  war.    On  the  bill  (S.  112)  to  make  an  additional 2  262 

Article  of  war.     On  the.  bill  (S.  1114)  to  amend  the  one  huadred  aud 

third 2  297 

Austin-Topolovampo  Pacific  route.     On  the  bill  (S.  213)  to  survey  the. ..  2  217 

Ayera.    On  the  petition  of  Tread  well  S.     (To  accompany  bill  S.  1205). ..  .  2  349 

Ayres,  of  the  Ordnance  Corps.     On  the  petition  of  Lieut.  J.  C *  2  276 

B. 

Bacbeider.    Oa  the  petition  of  Edmund  R.    (To  accompany  bill  S.  1310).  2  415 

Jhgley.     On  the  bill  (S.  687 )  grantiug  a  pension  to  William  H I  153 
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Bailey  a  part  of  the  military  reservation  of  Fort  Mackinac.     Ou  the  i 
bill  (S.  1*268)  to  authorize  the  Secretary  of  War  to  convey  to  Jacob  A.  I 

T.  Wendell,  Henry  Van  Allen,  and  John  R 2        462 

Baltimore.    On  the  bill  (S.  1044  j  granting  a  site  for  a  dry-dock  in  the  '  ' 

city  of I 

Banker.    On  the  bill  (S.  244)  jrrauting  a  pension  to  Frederick 

Baptist.     On  the  petition  of  Mary  Emma.    (Bill  S.  6S6) ' 

Basse.    On  the  memorial  of  Elisha ' 

Bates.     On  the  bill  (H.  R.  4337)  granting  a  pension  to  James  C , 

Beall  for  a  pension.     On  the  petition  of  Otlio  W ■ 

Beaabien.     On  the  bill  (S.  773)  making  a  pre-emption  grant  to  the  heirs  ' 

of  Jean  Baptiste | 

Beeber.     Ou  the  bill  (S.  19)  for  the  relief  of  Capt.  James  M 

Belrichards.    On  the  bill  (S.  909)  granting  a  pension  to  Mrs.  Nancy  E. .. 

Ben^t.    On  the  bill  (S.1H7)  for  the  relief  of  S.  V 

Benjamin.     On  the  case  of  William  S i 

Berry.     On  the  bill  (S,  101)  for  the  relief  of  Susan  J 

Biese.     Ou  the  bill  (S.  161)  for  the  relief  of  Charles  W 

Billingsley.    On  the  bill  (S.  934)  for  the  relief  of  Henry  M I 

Bingham.     On  the  memorial  of  Judson  D.    (To  accompany  bill  S.  387)..  I 

Birdsell.     On  the  bill  (S.501)  for  the  relief  of  John  C ' 

Bishop.    On  the  memorial  of  Clarissa ' 

Black.     On  the  petition  of  John  Charles.    (To  acc.om]»auy  bill  (S.  1275).  | 

Blackburn.    On  the  bill  (S.  333)  for  the  relief  of  William \ 

Black  Hills  region.     On  the  bill  (S.  7ri5)  to  provide  for  building  a  raili-  ! 

tary  post  for  the  protection  of  the  citizens  of  the i 

Blackwelder.    On  the  petition  of  Mary  A ! 

Bloom.    On  the  petition  of  Isaac I 

Bond.    On  the  bill  (S.602)  for  the  relief  of  John  R 

Book-agents  of  the  Methodist  Episcopal  Church  South,  a  corporation  at  ' 

Nashville,  Tenn.    On  the  petition  of  the i 

Bowen.     On  the  bill  (S.339)  for  the  relief  of  William | 

Bowers,  administratrix  of  the  estate  of  Giles  Bowers.    On  the  petition  ! 

of  Christian  C.    (First  session) •• i 

Bowles.     On  the  bill  (S.  604)  for  the  relief  of  John 

Bowlin.    On  the  bill  (S.334)  for  the  relief  of  William I 

Boyden.    On  the  claim  of  N.    (Bill  S.  33) 

Brasel.     On  the  bill  (S.  246)  to  correct  commencement  of  renewal  of 

pension  of  Anna 

Brazil.    On  the  bill  (S.  125;^)  to  provide  for  the  establishment  of  steam- 
ship mail  service  between  the  Uni ted  States  and 

Brewster.    On  the  bill  (S.  408)  for  the  restoration  of  Charles,  to  his  former  j 

position  in  the  Army j 

Brocchus.     On  the  petition  of  Perry  E 

Brothertown  reservation,  in   the  State  of  Wisconsin,  to  the  persons 
selected  by  the  Brothertown  Indians.     On  the  bill  (U.  R.  1135)  to  | 

anthorize  the  issue  of  a  patent  of  certain  lands  in  the j 

Brown.      On  the  bill  (H.  R.  531)  restoring  the  name  of  Thomas,  to  the 

pension-rolls 

Brown  and  brother.    Ou  the  bill  (S.  88)  for  the  relief  of  James  W.  , 

Richard  and  J.  S ' 

Broyle.    Ou  the  memorial  of  Lawrence  H ' 

Buchanan.    On  the  bill  (S.  588)  to  advance  the  rank  of  Robert  C 

Budlong.     On  the  petition  of  Mrs.  Mary  C.  J ' 

Burbank.    Ou  the  bill  (S.  947)  for  the  relief  of  Maj.  Jacob  E i 

Burroughs.    Ou  the  bill  (H.  R.  2711)  granting  a  pension  to  Thomas j 

Burt.    Ou  the  petition  of  John,  Austin,  Solon,  Wells,  and  William.     (To  ' 

accompany  bill  S.  388) I 

Bynum.    Ou  the  bill  («.  1201)  for  the  relief  of  Drury i 

C. 

j 

Caldera.    Ou  the  bill  (H.  R.  923)  giving  the  Court  of  Claims  jurisdiction  i 

in  the  case  of  the  bark '        1         184 

California  and  Nevada  and  the  Territories  to  fell  and  remove  timber  on  '  < 

the  public  domain  for  mining  and  domeatic  purposes.    On  the  bill  (S. 

20)  authorizing  the  citizens  of  Colorado {        1  ,      122 
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Califoniia,  Santa  Barbara  County,  to  subniit  their  claims  to  the  United  ! 
States  district  coart  for  that  State  for  adjadieation.  On  the  bill  (8.  ' 
520)  to  aathorize  claimants  to  certain  lands  in 

Callahan.    On  the  bill  (8.957)  for  the  relief  of  Michael 

Campbell.     On  the  petition  of  Catharioe  T 

Camp  Chase,  Ohio,  burial  lot,4&c.     On  the  petition  of  William  J.  Mar-  , 
shall,  executor  of  the  estate  of  John  G.  Holloway,  deceased,  praying 
that  the  United  States  purchase  the .' 

Camp  Douglas  military  reservation  in  the  Territory  of  Utah.  Ou  the 
hill  (S.740)  to  authorize  the  Secretary  of  War  to  relinqnish  and  turn 
over  to  the  Interior  Department  certain  parts  of  the 

CsDfield.     On  the  bill  ( H.  R.  2^H4)  for  the  relief  of  Samuel 

Canithers.     On  the  bill  (S.  567)  for  the  relief  of  William 

Catlett.    On  the  bill  (8.23:^)  for  the  relief  of  John  E 

Chandler.    On  the  memorial  of  Capt.  William 

Cherokee  Indians  to  institute  and  prosecute  a  suit  in  the  Court  of  Claims 
against  the  Cherokee  Nation.  On  the  bill  (S.  230)  to  authorize  and 
enable  the  Eastern  baud  of  the 

Chicago  the  streets  and  alleys  of  said  reservation.     On  the  bill  (S.  733) 
making  a  pre-emption  grant  to  the  heirs  of  Jean  Baptiste  Beuubieu, 
deceased,  for  a  part  of  Fore  Dearborn  reservation  at  Chicago,  111.,  and 
to  confirm  purchasers  of  other  ])arts  in  their  titles,  and  to  convey  to  . 
the  city  of 

Choate.    On  the  bill  (S.  333)  for  the  relief  of  Thomas  J 

Churches  of  the  District  of  Columbia  and  to  clear  the  title  of  the  trust- 
ees to  such  property.    On  the  bill  (11.  R.  36f)0)  to  relieve  the 

Circoit  court  of  the  United  States  for  the  southern  district  of  Mississippi 
to  be  held  at  Scranton,  in  Jackson  Connty.'^  On  the  bill  (H.  K.  3072) 
entitled  "An  act  to  authorize  a  special  term  of  the 

Clark.    On  the  bill  (S.  372)  granting  a  pension  to  Adelia  K 

CUrk.    On  the  letter  of  the  Secretary  of  the  Interior  transmitting  a  re-  ' 
port  of  the  Commissioner  of  the  General  Land  Office  on  the  private 
Und-claim  of  Anna  M 

Clark.    On  the  bill  (S.  793)  for  the  relief  Edwin  R , 

Clark.  On  the  bill  (S.  11H3)  to  authorize  the  extension  of  the  patent  of 
Levin  P , 

Clark.    On  the  bill  (S.  713)  for  the  relief  of  Martin i 

Clark.    On  the  bUl  (H.  R.  3569)  granting  a  pension  to  Ovid  H 

Clements.  On  the  bill  (S.  32)  for  the  relief  of  J.  M.  Micovr  and  others,  | 
BO  far  as  the  rights  of  Mr.  E.  Care  affected 

CWfL    On  the  bin  (S.  162)  for  the  relief  of  James 

Clifford.    On  the  bill  (S.  145)  for  the  relief  of  Edwin  A.    (Fir^t  session)  '. 

Clinton-    On  the  bill  (H.  R.  430)  for  the  relief  of  John ' 

Coles.    On  the  bill  (S.312)  for  the  relief  of  Robert I 

Collier.    On  the  bill  (H.  R.  2291)  for  the  relief  of  Thomas  W ! 

Collins.  On  the  bill  (S.23)  for  the  relief  of  Mai.  and  Bvt.  Col.  Joseph 
B 

Colorado,  California,  and  Nevada,  and  the  Territories,  to  fell  and  remove 
timber  on  the  public  domain  for  mining  and  domestic  purposes.    On  i 
the  bill  (S.20)  authorizing  the  citizens  of 

Colton.    On  the  bill  (H.  R.  710)  granting  a  pension  to  Jane  D 

Commutation  of  quarters.  On  the  communication  of  the  War  Depart- 
ment of  December  8, 1877,  in  respect  to 

Company  cooks  in  the  Army.    Ou  the  letter  of  the  Secretary  of  War 
recommending  the  repeal  of  section  1233  of  the  Revised  Statutes  re-  i 
lating  to I 

Compton.    On  the  bill  (H.  R,  127)  granting  a  pension  to  Daniel i 

CooBtitntion  of  the  United  States,  and  certain  petitions  for  and  remon- 
Blrances  against  the  same.  On  the  resolution  (S.  Res.  12)  proposing 
an  amendment  to  the 

Contracts  under  the  War  Department.  On  the  bill  (H.  R.2287)  to  au- 
thorize the  Secretary  of  War  to  jirescribe  rules  and  regulations  to  bo 
observed  in  the  preparation,  submission,  and  opening  of  bids  for 

Convention  between  the  United  States  and  China,  concluded  November 
^r  l^,at  Shanghai,  approved  March  3, 1859,  and  to  give  the  Court  of 
ClauDs  jurisdiction  in  certain  cases."  On  the  bill  (H.  R.  923)  supple- 
mentary to  the  act  cntitlecl  '^An  act  to  carry  into  effect  the Drgftrzeciby 
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Corbin  and  otbew.    On  the  bill  (8. 633)  for  the  relief  of  R.  W 

Corbin.    On  the  bill  (S.'33)  for  the  relief  of  R.  W.,aud  others 

Corbiu  and  others.    Ou  the  bill  (S.  33)  for  the  relief  of  R.,  W 

Corbin  and  others.    On  the  bill  (S..33)  for  the  relief  of  R.  W 

Cornell.    On  the  bill  (S.  6:V2)  for  the  relief  of  William  H 

Cornell.    On  the  bill  (S.  632)  for  the  relief  of  William  H 

Conrt  of  Claims  jurisdiction  in  the  case  of  the  bark  Caldera.    On  the  ' 

bill  (H.K.  923)  giving  the 

Crain.    Ou  the  petition  of  Mrs.  Emma  J , 

Criddle.    On  the  bill  (S.  1K)2)  granting  a  pension  to  William ' 

Croman.    On  the  bill  (H.  R.  134)  granting  a  pension  to  Jacob  G 

Cushing.    On  the  bill  (II.  R.  1918)  for  the  relief  of  Milton  B 

D. 
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Dakota  and  Montana  Territories.  On  the  bill  (S.  864)  to  provide  for  the  | 
construction,  maintenance,  and  operation  of  a  military  telegraph  in..         2 

Darling.    On  the  bill  (H.  R.  1254)  for  the  relief  of  John  A 1 

Davenport.    On  the  bill  (S.  859)  for  the  relief  of  Charles  L 1 

Davidson.    On  the  bill  (S.  231)  for  the  relief  of  Herman  £.,  and  the  i 

heirs  of  Charles  H ,        2 

Davis.    On  the  bill  (8.530)  for  the  relief  of  Alexander I        2 

Davis.    Ou  the  bill  (H.  R.  1780)  granting  a  pension  to  William  S 2 

Day.    On  the  petition  of  L.  Madison.    (To  accompany  bill  8. 1391) 2 

Decker.  On  the  biil  (8. 127)  granting  a  pension  to  Silas  B.  (First  session).         I 

Deiiney.    On  the  bill  (H.  R.  4985)  granting  a  pension  to  George 3 

Dennis.    On  the  petition  of  George  R.    (To  accompany  bill  8. 998) 1 

Deposits  for  surveys.    (See  surveys.) 

Des  Moines  River  lands  in  the  State  of  Iowa,  and  for  other  purposes.  \ 

On  the  bill  (8. 1330)  toquiet  title  of  settlers  on  the 3 

Devlin.    On  the  petition  of  Ellen.    (To  accompany  bill  S.  1189) I        2 

Dickins.    On  the  petition  of  the  legatees  of  Asbury.    (First  session)...,        1 

Dinimock.    On  the  bill  (8. 1164)  granting  a  pension  to  David '        2 

District  of  Columbia.    On  the  bill  (H.  R.  3690)  to  relieve  the  churches 

of  the,  and  to  clear  the  title  of  the  trustees  to  such  property '        2 

District  of  Columbia.  On  the  bill  (IT.  R.3969)  regulating  the  appoint-  ' 
ment  of  justices  of  the  peaoe,  commissioners  of  deeds,  and  constables 

within  and  for  the i        1 

District  of  Columbia.  On  the  bill  (8. 1238)  to  levy  a  tax  on  the  sale  of  , 
spirituous  and  malt  liquors  in  bar-rooms  and  all  places  where  intoxi-  ; 

cants  are  sold  by  the  drink  in  the 2 

Donahoe  and  others.    On  the  bill  (8. 32)  for  the  relief  of  Mrs.  M.  J 2 

Donnelly.    On  the  bill  (H.  R.  4384)  granting  a  pension  to  Daniel ,        2 

Doi.oho.    On  the  bill  (8. 1146)  for  thereliefof  Monroe ,        2 

Doughty  and  Card.  On  the  petition  of  Messrs.  (To  accompany  bill  S.  1066)  ,        2 

Douglass.    On  the  bill  (S.  55)  for  the  relief  of  John  W ,        1 

Dove.    On  the  petition  of  Mrs.  Mary i        2 

Downer  to  be  placed  on  the  roll  of  invalid  pensioners.    Oa  the  bill  (S.  . 

849)  directing  the  name  of  James  C •        2 

Draper  to  the  position  formerly  held  by  him  in  the  medical  corps  of  the  i 
Navy.  On  the  resolution  of  the  Senate  instructing  the  Committee  on  | 
Xht*  Judiciary  to  inquire  into  the  alleged  reinstatement  or  restoration 

©f  Lemuel  J 1        3 

Dranghon.    On  the  bill  (8.  471)  for  the  relief  of  Miles  8 i        1 

Dry-dock  in  the  city  of  Baltimore.  Ou  the  bill  (S.^1044)  granting  a  site  for  a.  [        2 

Dulaney.    On  the  petition  of  Mrs.  Jane !        1 

Dunbar.    On  the  petition  of  John  B i        1 

Dnnn,  Judge- Advocate-General.  On  the  letter  of  the  Secretary  of  ' 
War,  communicating  a  letter  from  Maj.  Gen.  W.  8.  Hancock  suggest-  | 
ing  a  change  in  the  one  hundred  and  fourth  article  of  war,  and  also  | 
the  report  of i        1 

£. 

Xastem  band  of  the  Cherokee  Indians  to  institute  and  prosecute  a  suit  • 
in  the  Conrt  of  Claims  against  the  Cherokee  Nation.    Ou  the  bill  Ca.^^T/> 
930)  to  authorize  and  enable  the Di^tizedby,V?P.V^^l^ 
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EastoD.    Oa  the  memorial  of  Lan|;rdon  C.    (To  aooompany  bill  S.  387) . . . 

Erta.    On  the  bill  (H.  R.  720)  for  the  relief  of  Joha 

EatoD.    Oq  the  bill  (8. 221)  srantiDj;  a  penaioa  to  Mary  Kirby  Smith.  .. 

Eddy     On  the  memorial  of  Asher  R.    (t'o  accorapaQy  bill  S.  387) 

Edmonston.    On  the  bill  (S.  295)  for  the  relief  of  William  C 

Edwards.    On  the  petition  of  John 

El^bert.    On  the  bill  (8. 547)  granting  a  pension  to  Carolioe  M 

Ege,    On  the  bill  (8.362)  granting  a  pension  to  A.  Q 

Eight-honr  law.     On  the  joint  resolution  (II.  Res.  176)  to  provide  for 

the  enforcement  of  the 

Emerson.    On  the  petition  of  William.    (To  accompany  bill  8. 871) 

Eslava.    On  the  bill  (8.  li:J6)for  the  relief  of  Miguel  D 

Etzell.    On  the  bill  (8. 689)  granting  a  pension  to  John 

Eabanks.    On  the  biU  (8.762)  for  the  relief  of  C.T 

Eastis,  James  B.     Lawfully  entitled  to  a  seat  in  the  Senate  of  the 

United  States  from  the  State  of  Louisiana.    ( First  session ) 

Eostis,  James  B.    On  the  credentials  of.    (First  session.)     (Part  2) 

Erans.    On  the  bill  (H.  R.  1385)  for  the  relief  of  the  minor  heirs  of 

JohnH. 


Evans.    On  the  bill  (H.  R.  2026)  granting  a  pension  to  Mrs.  Jnlia  8.  W. 

Evere.    On  the  bill  (8.507)  for  the  relief  of  Dr.  Edward 

Ezekiel.    On  the  bill  (8. 262)  to  authorize  the  President  of  the  United 
States  to  promote  and  retire  First  Lieut.  David  I 


F. 

Varley.    On  the  bill  (H.  R.  3817)  granting  a  pension  to  Annie. 

Faalkner.     On  the  petition  of  Samnel 

Felthonaen,  their  heirs  and  assigns.  On  the  bill  (8. 553)  for  the  relief 
of  William  H.  Akins  and  Jacob  D 

Fentenheime.    On  the  bill  (8. 789)  for  the  relief  of  Michael 

Fergoaon.     On  the  bill  (8. 27)  for  the  relief  of  Amos  B 

Fish.    On  the  bill  (H.  R.  300)  granting  a  pension  to  Dudley  A 

Fishback.     On  the  bill  (H.  R.  2096)  for  the  relief  of  James 

Fisheries  Commission.  On  the  message  of  the  President,  together  with 
the  letter  of  the  Secretary  of  State  and  the  papers  transmitted  there- 
with, relating  to  the  awani  of  the 

Fletcher.     On  the  bill  (8. 191)  for  the  relief  of  John ' 

Fort  Dearborn  reservation  at  Chicago,  111.  On  the  bill  (8. 773)  making  i 
a  pre-emption  grant  to  the  heirs  of  Jean  Baptiste  Beanbien,  deceased,  , 
for  apart  of \ 

Fort  Barker,  Kansas,  to  the  State  of  Kansas.    On  the  biir(S.  26)  to  do-  . 

nate  a  portion  oC  the  military  reservation  of | 

Views  of  the  minority.    (Part  2) I 

Fort  Harker  military  reservation  in  Kansas.  On  the  bill  (8. 26)  to  pro-  > 
vide  for  the  sale  of  the | 

Fort  Leavenworth  military  reservation.  On  the  bill  (S.  827)  to  provide 
for  the  sale  of  certain  portions  of  the i 

Fort  Mackinac.  On  the  bill  (8. 1268)  to  authorize  the  Secretary  of  War 
to  convey  to  Jacob  A.  T.  Wendell,  Henry  Van  Allen,  and  John  K.  i 
Bailey  a  part  of  the  military  reservation  of ' 

Fort  Smith,  Ark.,  to  the  city  of  Fort  Smith  for  free  schools.  On  the  bill  | 
(S.  129)  donating  the  military  reservation  at 

Fort  Snelling,  in  the  State  of  Minnesota.    Ou  the  bill  (8. 1347)  to  aid  in 
the  coostmction  of  a  bridge  across  the  Mississippi  River  from  the  rail-  • 
itary  reaervation  of 

Fon  Wayne  military  reservation,  in  the  State  of  Arkansas,  to  entry  as 
other  public  lands  in  said  State.  On  the  bill  (H.  R.  613)  subjecting 
the ; 

Fort  Ynma  to  the  Southern  Pacitic  Railroad  Company.  On  the  bill(S.  j 
1141)  granting  the  right  of  way  through  the  military  reservation  at.. ; 

Foster.    On  the  bill  (H.  R.  519)  granting  a  pension  to  the  widow  of  Ed-  1 

▼inR I 

Foster.    On  the  bill  (8.  333)  for  the  relief  of  Erastos i 

Foster.    On  the  bill  (S.  862)  granting  a  pension  to  Qeorge I 

Foalk.  On  the  bilU  (8. 356  and  H.  R.  3296)  for  the  relief  of  Capt.  Will-  I 
iam  L i 
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Subject. 


Frederick.    On  the  bill  (S.  212)  grantinfe  a  pension  to  Charles  H { 

Freedmen's  Hospital  of  the  District  of  Colambia.    On  the  affairs  of  the  | 

Frey.    On  the  bill  (H.  R.  532)  granting  a  pension  to  John | 

Fritz.    On  the  bill  ( H.  R.  3440)  granting  a  pension  to  George . . , | 

G.  i 

Gachot.    On  the  claim  of  Angustin.    (First  session) | 

Gager.    On  the  claim  of  Miriam  L ! 

Galveston  Harbor  and  for  continuing  the  work  in  Galveston  Bay,  State  | 

of  Texas.    On  the  bill  (S.  134)  making  further  appropriations  for  con-  i 

tinuing  the  improvements  of I 

Gardner  an  increase  of  pension.    On  the  bill  (S.  535)  granting  Theodore. 

George.    On  the  bill  (S.  328)  granting  a  pension  to  Mrs.  Esther  A I 

George.    On  the  bill  (H.  R.  4383)  granting  a  pension  to  Stephen  L i 

Gibbes  &  Co,    On  the  bill  (S.  288)  for  the  relief  of 

Gibson.    On  the  memorial  of  William.    (To  accompany  bill  S.  1133) 

Giddings.    On  the  bill  ( H.  R.  1496)  for  the  relief  of  George  H 

Gilbean.    On  the  petition  of  Francis.    (To  accompany  bill  S.  365.   First 

session) 

Gillespie.    On  the  bill  (H.  R.  522)  granting  a  pension  to  James  B 

Glover.    On  the  }>etition  of  James.     (To  accompany  bill  S.  10.     First 

session.) r 

Glover.    On  the  bill  (H.  R.  927)  for  the  relief  of  James  W 

Goliath.    On  the  petition  of  Samson 

Golladay.    On  the  bill  (H.  R.  45.'V6)  for  the  relief  of  F.  W 

Goodhue.    On  the  bill  ( S.  156)  for  the  relief  of  Maj.  John  M 

Gosa.    On  the  papers  of  W.  B.    (To  accompany  bill  S.  956) 

Goss.    On  the  bill  (H.  R.  4374)  granting  a  pension  to  Sarah  J.... 

Graham.    On  the  bill  (S.  72)  for  the  rebef  of  the  heirs  of  William  A 

Granery.    On  the  petition  of  Michael.    (To  accompany  bill  S.  913) 

Grapeshot.  On  the  bill  (S.  964)  for  the  relief  of  the  owner  of  the  bark.. 
Gray.  On  the  bill  (8. 135)  for  the  relief  of  Edwin  Fairfax.  (First  session) 
Grayson,  acting  commissary  of  subsistence,  United  States  Army.    On  the 

Setition  of  Perry  E.  Brocohus,  administrator  of  the  estate  of  Angustin 
[aurin,  deceased,  praying  the  passage  of  a  law  authorizing  payment 

of  the  amount  of  a]draft  for  $500  drawn  by  Col.  John  B 

Great  Southern  Railway  Company  (consolidated)  to  construct  a  line  of 

railway  in  the  States  of  Georgia  and  Florida.    On  the  bill  (S.  899)  to  , 

aid  the 

Green.    On  the  bill  (S.  430)  authorizing  the  appointment  of  Acting 

Passed  Assistant  Surgeon  Francis  y.l 

Origsby.    On  the  bill  (S.  132)  granting  a  pension  to  Joseph ! 

Groce.    On  the  bill  (H.  R.  1627)  granting  a  pension  to  Jacob  M 

GroBsbeck.    On  the  bill  (S.  342)  for  the  relief  of  Phcebe  Henrietta 

Grove.    On  the  bill  (S.  340)  for  the  relief  of  William  F 

Grove.    On  the  bill  ( H.  R.  941 )  granting  a  pension  to  George 

Grover  as  a  Senator  from  the  State  of  Oregon.    On  the  resolution  of  the 

Senate  in  relation  to  the  election  of  La  Fayette 

Grow.    On  the  bill  (S.  167)  granting  a  pension  to  William  S 

Guthrie  and  others.    On   the  bill  (H.  R.  3107)  granting  a  pension   to 

Louisa  J 

H. 


Haffords.    On  the  bill  (H.  R.  19"5)  granting  a  pension  to  William 

Hakes.    On  the  bill  (S.  644)  for  the  relief  of  Dwight  W 

Halfin  and  others.    On  the  bill  (S.  33)  for  the  relief  of  Henry 

Hall.     On  the  bill  (S.  420)  for  the  relief  of  Maj.  P.  P.  G 

Hall.    On  the  bill  (S.  762)  granting  a  pension  to  John  S 

Hall.    On  the  petition  of  Mrs.  Nannie.    (To  accompany  bill  8. 1174) 

Halsey.    On  the  bill  (8.3:57)  for  the  relief  of  Thomas  H 

Hambink.    On  the  bill  (II.  R.  4424)  granting  a  pension  to  Derrick  F.... 
Hammond,  late  Surgeon-General  of  the  Army.    On  the  bill  (S.  560)  for 

the  relief  of  William  A 

Hammond,  late  Surgeou-GoueraJ  of  the  Army.    On  the  bill  (H.  R.  2108) 

for  the  relief  of  William  A 
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Hancock,  M%j.  Gen.  W.  S.,  suggestiDg  a  cbaDge  in  the  one  hnndred  and 
foorth  Article  of  War,  and  also  the  report  of  Judge  •Advocate-General 
Dnnn.  On  theletter  of  the  Secretary  of  Warcommunicatinga  letter  from. 

Handlin.    On  the  petition  of  William  W 

Haney.    On  the  bill  (8.333)  for  the  relief  of  Clarence  E 

Hardic    On  the  memorial  of  David 

Harmon.    On  the  bill  (H.R.  3733)  for  the  relief  of  Hanson 

Harper's  Ferry,  W.  Va.  On  the  bill  (,S.  774)  authorizing  the  Solicitor  of 
tlie  Treasury,  by  and  with  the  consent  of  the  Secretary  of  War.  to  can- 
cel certain  contracts  for  the  sale  of  lots  of  land  made  at  Harper's 
Kerry  in  the  year  1869  by  the  United  States,  to  resell  the  same,  and  sell 
or  lease  all  other  real  estate  and  riparian  rights  now  owned  by  the 
United  States  at 

Harris.    On  the  bill  (H.  R.  4370)  granting  a  pension  to  Catharine 

Harrison.     On  the  claim  of  John 

Haskios.  On  the  bill  (S.413)  for  an  increaseof  the  pension  of  Laurence  C.  P. 

Haywood,  sr.     On  the  petition  of  Frank  P.    (To  accompany  bill  S.618). 

Hazard.    On  the  bill  (H.R.537)  for  the  relief  of  WiHiam  P 

Hazeo.  On  the  x>etition  and  papers  of  George  M.  (To  accompany  bill 
S.  1000) 

Headstones  over  the  graves  of  soldiers  interred  in  the  cemetery  at 
MoDod  City,  Kansas.  On  the  bill  (S.  1060)  directing  the  Secretary  of 
War  to  erect 

Heath,  of  the  Ordnance  Corps.    On  the  petition  of  Lient.  Frank. .... 

Hebb.    On  the  petition  and  bill  (S.  '241)  for  the  relief  of  George  V ....   . 

Hebert    On  the  petition  of  Mrs.  Eliza  E.    (To  accompany  bill  S.  999).. 

Henry.    On  the  bill  (S.  33)  for  the  relief  of  J.  A.,  and  others 

Henry.    On  the  bill  (H.  R.  3579)  granting  a  pension  to  Philip 

HenidoD.    On  the  bill  (8.  454)  granting  a  pension  to  Stephen  C 

Herrick.    On  the  biU  (H.  R.  1696)  for  the  relief  of  Nancy  A 

Hervey.    On  the  bill  (H.  R.  1224)  for  the  relief  of  Will  R 

Hesselberger.    On  the  bill  (S.  82)  for  the  relief  of  Gustav  A , 

Hewitt.    On  the  bill  ( H.  R.  629)  granting  a  pension  to  Thomas 

Hickam.    On  the  bill  (S.  378)  for  the  relief  of  William  L 

HiggiDS.    On  the  petition  of  Theodore 

HiDT   On  the  biU  (8.  33.3)  for  the  relief  of  William  A 

Hodges.    On  the  memorial  of  Henry  C.    (To  accompany  bill  8. 387) 

Holladay.  On  the  memorial  of  Benjamin.  (To  accompany  bill  8. 346. 
First  session) 

Holladay.    On  the  memorial  of  Benjamin.    (To  accompany  bill  8. 1398). 

HoUis.    On  the  bill  (H.  R.  8)  for  the  relief  of  Othniel  P 

Holman.  On  the  petition  of  James  D.  (To  accompany  bill  8. 290.  First 
session) 

Homestead  and  pre-emption  lands  and  public  lands.  On  the  blHs  (8. 152 
and  8.  385)  for  the  relief  of  settlers  upon 

Homestead  entries  on  the  pnblio  domain.  On  the  bill  (8. 196)  to  further 
define  the  rights  of  persons  with  respect  to , 

Homer.    On  the  petition  of  Richard  T , 

Habbard.    On  the  bill  (8.  1395)  for  the  relief  of  George  W 

Hnbbell.    On  the  bill  (8. 379)  for  the  relief  of  William  Wheeler 

Hackaby.    On  the  bill  (8. 333)  for  the  relief  of  Kneeland  F 

Hughes.    On  the  bill  (S.  287)  granting  an  increase  of  pension  to  John  C . . 

Hughes.    On  the  memorial  of  Emily.    (To  accompany  bill  8.  1206) 

Hunt.    On  the  petition  of  George  W 

Hant.    On  the  bUl  (1059)  eranting  a  pension  to  Jacob  S 

Hoot.    On  the  biU  ( H.  R.  3576)  granting  a  pension  to  Catherine  D 


IiKlian  roissioos  and  Sunday-school  board  of  the  Southern  Baptist  Con- 
vention.   On  the  bill  (8.  351)  for  the  rtjlief  of  the  domestic  and 

lospector-General.    On  the  bill  (S.  824)  establishing  the  rank  of  senior.. 

Iowa.  On  the  bill  (8. 1330)  to  quiet  title  of  settlers  on  the  Des  Moines 
River  laiidB  in  the  State  of 

Ireland.  On  the  bill  (8. 99)  for  the  relief  of  the  estate  of  Amos.  (First 
WHlflO) 
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Irons. 
Ivers. 


On  the  bill  (H.  R.  636)  granting  a  pension  to  Oliver  C . 
On  the  petition  of  Albert 


J. 


Japanese  indemnity  fund.    Op  the  bill  (S.  74  i)  in  relation  to  the 

JefFersonville  and  Louisville  Ferry  Company.     On  the  petition  of  the. 

(To  accompany  bill  S.  786) 

Jeffrey.     On  the  petition  of  Mrs.  Rosa  Vertuer.    (To  accompany  bill 

s.  ei9) 

Jessnp.    On  the  bill  (S.  896)  to  authorize  the  extension  of  the  patent  of 

Gilbert 

Johnson.    On  the  bill  (H.  R.  3284)  fur  the  relief  of  James 

Joint  Rules  of  the  two  Houses.    On  a  series  of.^ 

Jones.     On  the  petition  of  Mary  Ann 

Joseph.    On  the  bill  ( H.  R.  3861 )  to  reimburse  Richard 

Jussen.    On  the  petition  of  Carl.    (To  accompany  bill  S.  902) 


K. 

Kane.    On  the  bill  (3.  963)  to  amend  the  record  of  Aloysius  J 

Kansas.  On  the  bill  (S.  26)  to  donate  a  portion  of  the  military  reserva- 
tion of  Fort  Harker,  Kansas,  to  the  State  of 

Views  of  the  minority.    (Part  2) 

Kansas  for  expenses  incnrred  by  said  State  for  the  United  States  in 
repelling  invasions  and  suppressing  Indian  hostilities.  On  the  bill 
(8.80)  to  reimburse  the  State  of 

Kearney.    On  the  case  of  William 

Kellogg.    Oq  the  petition  of  Jonah.    (To  accompany  bill  S.  1380) 

Kellogg.    On  the  credentials  of  William  Pitt.    (First  session) 

Kelly.  On  the  bill  (S.  394)  to  place  the  name  of  Daniel  H.,  upon  the 
muster-roll  of  Company  F,  Second  Tennessee  Infantry,  together  with 
the  petition  of  Delilah  Kelly,  widow  of  Daniel  H.  Kelly,  praying  for 
the  relief  provided  by  the  bill 

Kelly.    On  the  petition  of  T.  B.    (To  accompany  bill  S.  1068) 

Kendall.    On  the  petition  of  Martha  C.     (To  accompany  bill  S.  755).... 

Kendall.    On  the  bill  (S.  605)  for  the  relief  of  William  M 

Kendig.    On  the  bill  (H.  R.  3*56)  for  the  relief  of  T.  A 

Kerchner.    On  the  bill  (S.  91)  for  the  relief  of  Gallns.   (First  session)  — 

Kinney.    On  the  bill  rS.  235)  for  the  relief  of  Joseph 

Koeniger.    On  the  bill  (H.  R.  477)  granting  a  pension  to  Anna 

Koertu.    On  the  bill  (S.  907)  granting  a  pension  to  Louis 

Kuhu.    On  the  bill  (S.  978)  granting  a  pension  to  Hiram  M 


L. 

Labor.    On  the  bill  (S.  941)  to  regnlat«  the  hoursof 

Ladd.    On  the  bill  (S.  333)  for  the  relief  of  Milton 

Land-scrip  may  be  assigned  and  located,  or  applied  by  actual  settlera, 
and  providing  for  the  issue  of  patents  in  the  name  of  the  locator  or  his 
legal  representatives.  Qn  the  bill  (S.  109)  defining  the'  manner  in 
which  certain 

Lands  subject  to  t>axation.    On  the  bill  (S.  195)  to  declare  certain , 

Lauge.    On  the  petition  of  Moline.    (To  accompany  bill  S.  913) 

Langland.    On  the  bill  (H.  R.  1434)  granting  a  pension  to  John 

Lawrence,  late  second  lieutenant  of  Compauv  B,  Sixth  Regiment  of  Illi- 
nois Cavalry,  be  placed  on  the  pension  rolls.  On  the  bill  (H.  R.  524) 
directing  that  the  name  of  Lemuel  L 

Lawson.    On  the  bill  (S.  281)  for  the  relief  of  Captain  Gaines 

Lebow.    On  the  bill  ( H.  R.  4.373)  granting  a  pension  to  Mary  I , 

Le  Caze.  On  the  claim  of  William  B.  Webb,  administrator  of  the  estate 
of  James •-. 

Ledford.    On  the  bill  (8. 225)  for  the  relief  of  Nancy  T.    (First  session.). 

Leffman.  On  the  letter  of  the  Secretary  of  War  and  accompanying  pa- 
pi:rs,  and  the  petition  of  Lewis... 

Leibig.    On  the  bill  (S.  991)  granting  a  pension  to  William 


2  , 
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Lemon.    On  the  bill  (H.R.  2421)  for  the  relief  of  H.  H 3  526 

Le  Bay.    On  the  bill  (8.  932)  granting;  a  pension  to  CorneliuH 2  288 

Le  Vert  and  her  two  children.    On  the  claim  of  Clande  U.  Masten,  and 

in  behalf  of  Octavia,    (To  accompany  bill  8. 1112) '  2  271 

Lewis.    Oq  the  bill  (8. 308)  for  the  relief  of  Joseph  N i  2  i  269 

Library  of  Congress.    On  the  plan  for  providing  enlarged  accommoda-  ' 

tioos  for  the 2  49C 

Lincoln.     On  the  bill  (8. 144)  to  esfablish  the  Territory  of 1  110 

Livingston.     On  the  bill  (H.  R.2534)  for  the  relief  of  Robert  W 2  393 

Logan.     On  the  petition  of  Angeline 1  45 

Loose,  a  deceased  soldier.    On  the  joint  resolntion  (H.  R.  62)  appropri- 
ating $2<M>  to  defray  experses  of  transferring  the  reniiiins  of  Pancoast.'  I  62 

Lord.    On  the  bill  (S.  l(^29)  for  the  relief  of  John  M ,  2  'Sbi) 

London.     On  the  bill  (S.  712)  granting  a  pension  to  William 1  151 

Lovell.     On  the  bill  (U.  R.  2791)  granting  additional  pension  to  Mrs. 

Margaret  J 2  50<5 

Lowery.     On  the  bill  (8.  1120)  for  the  relief  of  Samuel ,  2  4:W 

Lyford.     On  the  bill  (H.  R.  3113)  granting  a  pension  to  Mrs.  Kmily  H . . . .  2  ^  322 

Lyle,  of  the  Ordnance  Corpn.    On  the  petition  of  Lieut.  D.  A '  2  276 

Lyon.     On  the  petition  of  Lieut.  Marcus  W.,  of  the  Ordnance  Corps 2  276 

M. 

McAdams.    On  the  bill  (8.  1165)  granting  a  persion  to  Mrs.  Mary i  2  304 

McBamey.    On  the  petition  of  James  C.    To  accompany  bill  (8. 1033)  ..  2  |  236 

McCartney.    On  the  petition  of  William 1  '  91 

McClannahan.    On  the  petition  of  Mrs.  M.  A '  2  375 

McClelland.    On  the  petition  of  Nancy  £.    (To  accompany  bill  8.724)..  1  86 

McCooey.    On  the  petitioq  of  Sarah.    (To  accompany  bill  8. 744) '  2  287 

McCoy.    On  the  petition  of  D.  George.    (To  accompany  bill  H.  R.  142) . . '  1  181 

McDonald.    On  the  petition  of  Archibald 1'  26 

McDonald.    On  the  bill  (8.  526)  granting  a  pension  to  James 2  340 

McFarland.    On  the  bill  (8. 76)  granting  a  pension  to  Mary  Ann 1  150 

McGr^or.    On  the  bill  (H.  R.  888)  for  the  relief  of  James 2  281 

McGannigle.    On  the  bill  (8. 429)  for  the  relief  of  Isabella  R 1  ,  75 

McLane.    On  the  bill  (8. 629)  for  the  relief  of  Sidney  8 2  '  215 

McMillan  compensation  and  mileage.    On  the  resolntion  to  pay  John  ' 

Rayand  William  L 1  I  182 

McNally.    On  the  bill  (8.741)  for  the  relief  of  Capt.C.H 1  ,  190 

McNamara.    On  the  bill  (H.  R.  3110)  granting  a  pension  to  Mary 3  ryM 

McNellis.    On  the  bill  (H.  R.  4874)  for  the  relief  of  the  snretios  of  John .  2  i  436 

McKae.     On  the  bill  (8.  29)  and  the  petition  for  the  relief  of  Robert 2  ,  384 

Macon,  Ga.    On  the  bill  (H.  R.  1888)  for  the  relief  of :..  1  144 

Mail  service  between  the  United  States  and  BraziL    On  the  bill  (8. 12.53)  i 

to  provide  for  the  establishment  of  steamship 2  \  386 

Malster.     On  the  bill  (H.  R.2242)  for  the  relief  of  William  T 3  |  518 

Maltby.     On  the  petition  of  Melvina  A.    (To  accompany  bill  8. 703) 1  '  HH 

Marsh.     On  the  bill  (8. 930)  granting  a  pension  to  Mary  B '  1  '  15<5 

Marshall,  for  the  extension  of  a  patent.    On  the  application  of  Moses '  2  362 

Marshall,  execntor  of  the  estate  of  John  G.  Hollo  way,  deceased.    On  the 

petition  of  William  J ;  2  ;  408 

Marshall.    On  the  petition  of  Samuel 3,  532 

Martin.     On  the  bill  (H.  R.  844)  granting  a  pension  to  Mary I  2  '  387 

Martin.    Oo  the  bill  (H.  R.  3106)  granting  a  pension  to  Daniel  W 2  1  394 

Masonic  Hall  Company,  of  Atlanta,  Ga.    Ou  the  bill  (S.  426)  for  the  re-  1  ' 

lief  of  the ;  1  '  143 

Masten.     On  the  claim  of  Claude  H.    (To  accompany  bill  8.  1112) '  2  |  271 

Manrin.    On  the  petition  of  Perry  E.  Brocchns,  administrator  of  the  es-  i 

tate  of  Augostin I  2  I  407 

Mayo.    On  the  petition  of  Mrs.  Sarah  B.  F I  1  158 

M'^Uon.    On  the  bill  (H.  R.  4421)  granting  a  pension  to  August 3  '  528 

Merritt.    On  the  bill  (S.  1332)  for  the  relief  of  John  G I  2'  458 

Merritt.    On  the  bill  (8. 984)  for  the  relief  of  William  H '  2  i  444 

Merritt.    On  the  bill  (H.R.  3257)  for  the  relief  of  William  H |  2  ;  477 

Mesplie.    On  the  bill  (8.  1065)  with  the  petition  and  papers  of  the  Rev.  ; 

Tonssaint !  2  I  380 
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Methodist  Kpiscoiial  Church  South,  a  corporation  at  Nashville,  Teun. 

Ou  the  ])<9tition  of  the  book- agents  of  the '        I  140 

Methodist  Episcopal  Church  South,  at  Charleston,  Kanawha  County,  W.  , 

Va.    On  the  bill  (S.  241)  for  the  relief  of  the 2         *J70 

Metropolitan  police  force.    On  the  bill  (S.  319)  for  the  relief  of  the 2         2:U 

Mexican  war.    On  the  bill  (H.  R.  376)  for  pa^-ment  to  the  officers  and  ,  i 

soldiers  of  the 1  '         .'^7 

Micow.    On  the  bill  (S.  32)  for  the  relief  of  J.  M.    (First  session) I  15 

Micow.    On  the  bill  (S.  32)  for  the  relief  of  J.  M.,aud  othere 2         27M 

Middleton.    On  the  memorial  of  Catharine I  141 

Middleton.    On  the  bill  (S.  1040)  granting  a  pension  to  Richard 2         311* 

Military  reservation  of  New  San  Diego,  Cal.    On  the  bill  (S.  119*2)  to 

authorize  the  leasing  of  a  portion  of  the 2         4<^2 

Military  reservation  at  Fort  Smith,  Ark.,  to  the  city  of  Fort  Smith  for 

free  schools.    On  the  bill  (S.  129)  donating  the....' 3         530 

Military  telegraph  in  Dakota  and  Montana  Territories.     On  the  bill 
(S.  804)  to  provide  for  the  construction,  maintenance,  and  operation 

of  a 2         243 

Miller.    On  the  bill  (H.  R.  1620)  granting  a  pension  to  Abram  V 3  ,       r>*ir» 

Miller.    On  the  bill  (H.  R.  490)  granting  a  pension  to  Rose 2         'M2 

Miller.    On  the  bill  (II.  R.  97)  granting  a  pension  to  William  A 2  :       31.'> 

Mills.    On  the  bill  (II.  R.  11(54)  for  the  relief  of  Peter  G 2  I      4i>- 

Minnesota,  approved  February  26,  1877,  asking  the  passage  of  a  law  by 
Congress  ''granting  to  the  State  of  Minnesota  other  lands  within  said 
State  in  lieu  of  lands  of  said  State  designated  and  known  as  *  salt-  ' 
spring  lands/  in  which  and  to  which  there  are  any  adverse  claims,  by 
pre-emption  filings,  homestead,  cash,  or  scrip  entries/'  On  the  memo- 
rial of  the  legislature  of  the  State  of '        2         259 

Mississippi,  to  be  held  at  Scranton,  in  Jackson  County.     On  the  bill 
(H.  R.  3072)  to  authorize  a  special  term  of  the  circuit  court  of  the  ' 

United  States  for  the  southern  district  of [        1  90 

Mississippi  River  from  the  military  reservation  of  Fort  Snelling,  in  the  ,  I 

State  of  Minnesota,  and  granting  the  right  of  way  through  said  res-  i 

ervation.    On  the  bill  (S.  1347)  to  aid  in  the  construction  of  a  bridge 

across  the 2  '      461 

Missouri  River  to  the  Pacific  Ocean."    On  the  bill  (S.  15)  to  alter  and 
amend  the  act  entitled  *'An  act  to  aid  in  the  construction  of  a  railroad  I 

and  telegraph-line  from  the 1         111 

Mitchell.    On  the  memorial  of  Warren Ij      124 

Mizelle.    On  the  bill  (H,  R.  4:)62)  granting  a  pension  to  Cynthia  A 2  !      431 

Montana.    On  the  bill  (S.  757)  to  provide  for  the  construction  of  a  mili- 
tary post  for  the  protection  of  the  northern  frontier  of 2'      2*<0 

Montana  who  served  with  the  United  States  troops  in  the  war  with  the 
Nez  Perc^,  and  for  the  relief  of  the  heirs  of  such  as  were  killed  in 

such  service.    On  the  bill  (S.  758)  for  the  relief  of  citizens  of '        2         497 

Moore.    On  the  bill  (S.  714)  for  the  relief  of  Joseph  E 2  ]      3o7 

Moore.     On  the  bill  (S.  1023)  to  remove  the  political  disabilities  of  | 

JohnH ;        3  '      539 

Morgan.    On  the  petition  of  John  G 2        252 

Morgan.    On  the  petition  of  William  II.     (To  accompany  bill  S.  1405)..         3         537 

Moseley.    On  the  bill  (S.  401 )  for  the  relief  of  Charles  H 1  I        93 

Moss.    On  the  petition  of  William I  34 

Mound  City,  Kans.     On  the  bill  (S.  1060)  directing  the  Secretary  of 
War  to  erect  headstones  over  the  graves  of  soldiers  interred  in  the 

cemetery  at 2         370 

MuUan.    On  the  bill  (H.  R.  4420>  for  the  relief  of  Horace  K 2         403 

Murphy.    On  the  bill  (II.  R.  rk')70)  granting  an  increase  of  pension  to 

John 2         324 

Mutual  Fire  Insurance  Company  of  the  District  of  Colnmbia.     On  the 

bill  (II.  11.2057)  to  amend  the  charter  of  the i        2         4:r» 

Myers.    On  the  bill  (S.  260)  for  the  relief  of  U,  A 1         191 

N. 

National  Bank  of  West  Arkansas.    On  the  bill  (S.  250)  for  the  relief  of 
the 1       172 
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National  cemetery  at  Yicksbarg.  On  the  bill  (H.  R.  3435)  to  construct 
a  road  to  the 

XatloDal  Secnrity  Life  Insurance  Company  of  Washington,  in  the  Dis- 
trict of  Colombia.     On  the  bill  (S. 694)  to  incorporate  the. 

Naval  Obaervatory.  On  the  bill  (8.  493)  to  proviae  for  the  removal  of 
the 

Needham.    On  the  bill  m.  R.  694)  for  the  relief  of  William  H 

Xessle.    On  the  bill  (8.  482)  for  the  relief  of  William  H 

Newcomb.  On  the  petition  of  James.  (To  accompany  bill  S.  363. 
First  session) 

Xewman  and  Lewis  A.  Van  Hoffman.  On  the  bill  (S.  7o'2)  for  the  relief 
of  William  H  

Xew  Mexico.  On  the  bill  (S.  753)  to  contirm  a  certain  private  land- 
claim  in  the  Territory  of 

New  Mexico  Monnted  V'olnnteers.  On  the  bill  (S.  d37)  for  the  relief  of 
the  officers  and  privates  of 

New  Orleans  Gas-Light  Company.  On  the  petition  of  the.  (First  ses- 
sion)  

New  San  Diego,  Cal.  On  the  bill  (S.  119*2)  to  authorize  the  leasing  of  a 
portion  of  the  military  reservation  of 

New  York,  post-office  bailding  in  the  city  of.  On  the  resolution  to  in- 
quire for  what  purposes  the,  may  lawfully  be  usmI,  Ac 

Nevada  and  the  Territories  to  fell  and  remove  timber  on  the  public 
domain  for  mining  and  domestic  purposes.  On  the  bill  (S.  20)  au- 
thorizing the  citizens  of  Colorado,  California,  and 1 

Nez  Perc^,  and  for  the  relief  of  the  heirs  of  such  as  were  killed  in  such 
service.     On  the  bill  (S.758)  for  the  relief  of  citizens  of  Montana  who  . 
served  with  the  United  States  troops  in  the  war  with  the. ._ 2 

Nims.    On  the  bill  (8. 561)  granting  a  pension  to  William  H 1 

Northern  Pacific  Railroad.    On  the  bill  (S.  2.3d)  to  extend  the  time  for    T        » 

the  oonstraction  and  completion  of  the S 

Views  of  theminoritv.    (Part  2) -. 2 

Norton.     On  the  bill  (H.  R.  3859)  for  the  relief  of  Sihw  M 2 

Nye.     On  the  bill  ( H.  R.  4075)  granting  a  pension  to  Ezra  O 2 

O. 


Vol. 

No. 

3 

544 

2 

210 

1 
1 
2 

33 

.')5 
366 

1 

22 

2 

4^6 

1 

149 

2 

495 

1 

17 

2 

4S2 

o 

296 

122 

497 
126 
5211 
)244 
211 
2.56 
488 


O'Brien  to  the  rank  of  first  lieutenant  in  the  Army.  Ou  the  bill  (S.  658) 
toaothorize  the  restoration  of  Michael 

Officers  and  soldiers  of  the  Mexican  war.  On  the  bill  (H.  R.  376)  for 
payment  to  the 

0*S^eale.     On  the  bill  (S.  754)  jjranting  a  pension  to  Richard 

Ordnance  Corps.  On  the  petition  of  Lieuts.  Marcus  W.  Lvon,  Frank 
Heath,  Daniel  M.  Taylor,  D.  A.  Lvle,  James  Rockwell,  jr.,  W.  B.  Wior, 
and  J.  C.  Ayres,  officers  of  the  Orduance  Cor])s,  praying  legislation 
authorizing  the  Secretary  of  War  to  amend  the  relative  rank  of  cer- 
tain first  lieutenants  of  the 

Oregon.' "  On  the  bill  (S.  306)  entitled  "A  bill  amendatory  of  the  act  en- 
titled 'An  act  granting  lands  to  aid  in  the  construction  of  a  railroad 
and  telegraph  line  from  Portland  to  Astoria  and  McMinuville,  in  the 
State  of 

Overton.     On  the  petition  of  B.  F.    (To  accompany  bill  S.  1226)  

Owen  to  the  Army.  On  the  bill  (S.  592)  for  the  restoration  of  Capt.  P.  A. . 


542 

37 
13(5 


276 


1  163 

2  47(> 
2         245 


Pacific  Railroad.    (See  Sailroad  and  telegraph  line.) 

Pacific  railroads.     On  the  bill  (S.  512)  in  relation  to  tlic 

Parker.    On  the  petition  of  Mary  E.     (To  accompany  bill  S.  1163) 

Partee,    On  the  petition  of  Mrs.  Sue 

Pate.    On  the  petition  of  Boley  S 

Patents.    On  the  bill  (S  300)  to  amend  the  Statutes  in  relation  to 

Patents  in  the  name  of  the  locator  or  his  legal  representatives.  Ou  the 
biI](S.  I(f9)  defining  the  manner  in  which  certain  land-scrip  may  be 
uagoed  and  located,  or  applied  by  actual  settlers,  and  providing  for 
tbewsaeof 


125 
299 
32 
170 
116 


213 
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I 
Patterson.    On  the  bill  (S.  615)  for  the  relief  of  the  estate  of  Mrs.  Eliza-  , 

beth 2  :      447 

Pauley.    On  the  bill  (S.  852)  granting  a  pension  to  Mary  E '       2        'XW> 

Pawnee  land-district  in  Kansas.  On  the  bill  (H.  K.  2132)  providing  for 
the  payment  of  clerical  services  and  extraordinary  expenses  under 

the  seventh  section  of  the  act  of  August  18, 1856,  in  the 2        :  •"• » 

Peasley  &  McClary.     On  the  claim  of,     (To  accompany  bill  S.  :U>1. 

First  session) 1  *j:{ 

Pensions  to  the  soldiers  and  sailors  of  the  war  of  1812,  and  their  wiiUnvs. 

On  the  bills  (S.  17  and  S.  198)  amending  the  laws  granting 1  .'." 

Perkins.    On  the  petition  of  John  H :?        'A:* 

Perry.    On  the  petition  of  Edward ...  1         171 

Perry.    On  the  petition  of  Edward 2,      'S.V-\ 

Perry.    On  the  memorial  of  Alexander  J.     (To  accompany  bill  S.  3:^7). ..  2  '      "2iC, 

Pillsbury.    On  the  bill  (S.659)  for  the  relief  of  Josiah  H 1         n:J 

Plowman.    On  the  bill  (H.R.  739)  for  the  relief  of  Henry 2        4t;'.> 

Police  force.    On  the  bill  (S.  319)  for  the  relief  of  the  Metropolitan 2        2:U 

Porch.     On  the  bill  (H.R.  1551)  for  the  relief  of  Mrs.  Emma  A 2         41«> 

Portland  to  Astoria  and  McMinnville,  in  the  State  of  Oregon."  On  the 
bill  (S.  306)  amendatory  of  the  act  entitled  "An  act  granting  lanils  to 

aid  in  the  construction  of  a  railroad  and  telegraph  line  from I         1 '"':'. 

Portland,  Salt  Lake  and  South  Pass  Railroad.     On  the  bill  (S.  238)  to^ 
extend  the  time  for  the  construction  and  completion  of  the  Northern  [  ..    ^    211 

Pacific  Railroad;  and  b^  a  readjustment  of  the  grants,  without  in-  [  I    244 

creasing  the  appropriation,  to  sect\re  the  construction  of  the J 

Views  of  the  minority.    (Part  2) 2         211 

Post-office  building  in  the  city  of  New  York  mjiy  lawfully  be  used,  &c. 

On  the  resolution  to  inquire  for  what  purposes  the 2         2iv'< 

Postal  service  for  the  fiscal  year  ending  June  30, 1879.  On  the  amend- 
ment to  the  bill  (H.  R.  4240)  making  appropriations  for  the 2  ,      3:t^ 

Pottawatomie  tribe  of  Indians.    On  the  bill  (S.766)  to  legalize  certain 

patents  issued  to  members  of  the 1  '      125 

Potta.    On  the  bill  (S.  292)  for  the  relief  of  Howard  D I         1-3 

Poultney.    On  the  bill  (S.  325)  for  the  relief  of  Thomas 2         3h. 

Poverty  Island  light-house,  Lake  Michigan.    On  the  bill  (H.  R.  622)  for 

the  relief  of  workmen  employed  in  the  construction  of 2        2J'J 

Powell.    On  the  bill  (S.  1077)  granting  a  pension  to  Mrs.  Narcissa ,        2         32^ 

Prize-money.    On  the  bill  (S.  486)  relative  to  the  distribution  of 2         3o<') 

Public  lands.    On  the  bills  (S.  152  and  S.  385)  for  the  relief  of  settlers 

upon  homestead  and  pre-emption  lands  and  settlers  on  the 2        '^'^^ 

Publio  lands.  On  the  bill  (8. 989)  for  the  relief  of  settlers  on  the  public 
lands,  and  to  provide  for  the  repayment  of  certain  feea  and  commis- 
sions paid  on  void  entries  of 2         "»50l 

Pnblic  lands.  On  the  bill  (S.  959)for  the  protection  of  homestead  set- 
tlers on  the 2        313 

Pulford.    On  the  bill  (H.R.  1104)  for  the  relief  of  John l  "4 

Pusey.    On  the  petition  of  Angeline  C 2         5mT 

Pyle.    On  the  memorial  of  Mary  Jane.    (First  session) 1  12 

R. 

Railroad  and  telegraph  line  from  the  Missouri  River  to  the  1'acitic 
Ocean."  On  the  bill  (S.  15)  to  alter  and  amend  the  a<t  etitled  '*An  act 
to  aid  in  the  construction  of  a 

Rains.    On  the  bill  (H.R.  181h>)  for  the  relief  of  Mrs.  Amanda 

Raish.    On  the  petition  of  Angeline 

Ray.    On  the  bill  (H.  R.  18.55)  for  the  relief  of  John  C 

Ray  and  William  L.  McMillan  compensation  and  mileage.  On  the  Sen- 
ate resolution  to  pay  John 

Redd.    On  the  memorial  of  Thomas  M 

Reese.    On  the  bill  (H.  R.  ^^30)  granting  a  pension  to  Elizabeth | 

Remick.    On  the  bill  ( H.  R.  12.56)  granting  a  pension  to  Rebecca  B 

Reuss.    On  the  bill  (H.  R.  3565)  granting  a  pension  to  Dr.  P.  F 

Revised  Statutes.  On  the  bill  (S.  104)  amending  section  1661,  Title  XVI 
(the  Militia),  of  the 

Revised  Statutes.    On  the  bill  (S.  801)  to  amend  section  2403  of  the.  in 

relation  to  deposits  for  surveys 
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Bevised  Statates.    Oa  the  commnnioation  of  the  Secretary  of  War  to  ' 

the  President  of  the  Senate,  dated  I2th  instant,  accompanied  by  a 

communication  of  the  General  of  the  Arm^,  under  date  8th  instant,  , 

leeommending  certain  amendments  of  sections  1216  and  1235 2 

Serised  Statutes.    On  the  bill  (S.  1341)  to  declare  the  true  intent  and 

meaning  of  title  11,  chapter  1,  section  14  of  the 2 

Beynolda.    On  the  petition  of  Henry  S.  Van  de  Carr  and  Elise  M.    (To 

accompany  bill  S.  1394) 2 

Richard  and  J.  &  Brown  and  brother.    On  the  bill  (S.  SS)  for  the  relief 

of  James  W 2 

Biehardson.    On  the  petition  of  Alfred.    (To  accompany  bill  S.  874) 1 

Richmond  Female  Institute,  of  Richmond,  Va.    On  the  bill  (S.  61)  for 

the  relief  of  the 1 

Robb.    On  the  bill  (H.K.847)  for  tlie  relief  of  Susan 1 

Bobbins.     On  the  petition  of  Anna  L.     (To  accompany  bill  S.  697 ) 2 

Roberts.     On  the  bill  ( H.  R.  4:382)  granting  a  pension  to  Jonathan 1 

Robinson.     On  the  bill  (H.  R.43::^)  granting  an  increase  of  pension  to 

Jerry 2 

Robinson.     On  the  Dotition  and  papers  of  Francis  A.     (To  accompany 

bills.  1399) ; 3  ' 

Rock  well,  jr.,  of  the  Ordnance  Corps.    On  the  petition  of  Lieut.  James..  2 

Rodney  from  the  retired  list  to  the  active  list  of  the  Navy.    On  the  bill 

(S.  1098)  to  transfer  Paymaster  Robert  Burton 2 

Rogers.  On  the  petition  of  Ed  win.  (To  accompany  bill  S.  83.  First  session).  1  , 

Roleau.    On  the  bill  (8. 158)  granting  a  pension  to  Joseph I 

RoUvson.     On  the  bill  (S.  252)  for  the  relief  of  \V.  D I 

Ronland.     On  the  bill  (H.  R.  627)  to  remove  the  charge  of  desertion 

from  the  military  record  of  Alfred 2  i 

Roy.    On  the  bill  (H.  R.  3104)  granting  a  pension  to  Mrs.  Kate  Louise..         1  , 

Roth.    On  the  bill  ( H.  R.  3059)  granting  a  pension  to  Jacob  F 2  ' 

Ryne.    On  the  bill  (H.  R.  1688)  restoring  the  name  of  Hamilton,  to  the  * 

pension  rolls 2 

S. 

Salmon- finheries  now  located  on  Three  Tree  Point  military  reservation, 
on  the  Columbia  River,  in  Washington  Territory,  to  remain  on  said 
reservation.    On  the  bill  (8.97)  authorizing  the  Secretary  of  War  to  1 

grant  permission  to  the  proprietors  of 1  \ 

Salt-spring  lands,  in  which  and  to  which  there  are  any  adverse  claims, 
by  pre-emption  filings,  homestead,  cash,  or  scrip  eotries."  On  the  me- 
morial of  the  legislature  of  the  State  of  Minnesota,  approved  Febru- 
ary 26,  1^7,  asking  the  passage  of  a  law  by  Congress  ''granting  to 
the  State  of  Minnesota  other  lands  within  said  State  in  lieu  of  lauds  | 

of  said  State  designated  and  known  as 2 

Sands.    On  the  memorial  of  Lieutenant-Commander.    (To  accompany 

bills.  1132) 2 

Santa  Barbara  County,  California,  to  submit  their  claims  to  the  United  ' 

States  district  court  for  that  State  for  adjudication.    On  the  bill 

(S.  520)  to  authorize  claimants  certain  lands  in  1 

Saolpaw.    On  the  petition  of  George  W.    (To  accompany  bill  8.  1390)..         2  I 

Saxton.    On  the  memorial  of  Rnfns.    (To  accompany  bill  S.  387) 2] 

Schneider.    On  the  bill  (8. 199)  for  the  relief  of  L.  H.  and  G.  C 1  ! 

Sihwatka,  sr.    On  the  bill  (8.  503)  for  the  relief  of  F.  G 2 

Scbworer.    On  the  petition  of  the  heirs  of  Anthony 2  ' 

Scott.    On  the  bill  (H. R. .3731)  granting  a  pension  to  Rebetea  T 2 

Secretary  of  War,  communicating  a  letter  from  Maj.  Gen.  W.  S.  Han-  , 

cock,  snggesting  a  change  in  the  one  hundred  and  fourth  article  of  i 

war,  and  also  the  report  of  J udge-Ad vocate-General  Dunn 1  i 

Secretary  of  War.    On  the  letter  of  the  (Ex.  Doo.  No.  2,  Forty-fifth  Con-  \ 

grees,  second  session),  recommending  an  amendment  to  section  3736  ! 
of  the  Revised  Statutes,  so  as  to  authorize  the  Secretary  of  War  to  '  i 

accept  an  absolute  gift  or  grant  of  land,  when  the  same  is  necessary  j  | 

formilitary  purposes  and  the  gift  nnincumbered  with  provisions |        1 

Secretary  of  War  to  prescribe  rules  and  regulations  to  be  observed  in  | 

the  preparation,  submission,  and  opening  of  bids  for  contracts  under  I 

the  War  Department.    On  the  bill  (H.  R.  2287)  to  authorize  the .  2^^1 
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Secretary  of  War  to  the  President  of  the  Senate,  dated  12th  instant,  ' 
accompanied  by  a  communication  of  the  General  of  the  Army,  under  ' 
date  8th  instant,  recommending  certain  amendments  of  sections  1216  | 

and  1285  liU'vised  Statutes.    On  the  communication  of  the ' 

Secretary  of  War^  recommending  the  repeal  of  section  1233  of  the  Revised 
Statutes,  relating  to  oompauy-cooks  in  the  Army.     On   the  letter  I 

of  the : 

Segar.    On  the  memorial  of  Joseph 

Seraple.    On  the  bill  (H.  R.  QS9)  granting  a  pension  to  Mrs.  Eliza  A i 

Shaw.     On  the  bill  (S.217)  for  the  relief  of  John  A 

Shelly.    On  the  petition  of  James  T 

Shields.    On  the  petition  of  James.    (To  accompany  bill  8.  931) j 

Shimoneck.    On  the  petition  of  William  C 

Shiras  and  snndry  citizens  of  Dnbnqae,  Iowa.    On  the  petition  of  O.  P.. 

Shultis.    On  the  bill  (H.  R.  1809)  granting  a  pension  to  William  H ' 

Silvers.    On  the  bill  (H.  R.  1170)  granting  a  pension  to  George i 

Silvey.     On  the  petition  of  Isabella  H.     (To  accompany  bill  S.  13(>9) ' 

Simmons.      On   the  i>etition   of  Thomas  M.     (To  accompany  bill  S.  i 


1067). 


Sizer.    On  the  memorial  of  Henry  E 

Sizer.     On  the  bill  (S.  726)  for  the  relief  of  Henry  E 

Skiles.     On  the  bill  (H.  R.  1371)  for  the  relief  of  John  W 

Slawson.     On  the  bill  (H.  R.  99)  granting  a  pension  to  Charles 

SloBson.    On  the  bill  (S.  527)  granting  a  pension  to  Morris  6 

Small.    On  the  bill  (H.  R.  130rt)  for  the  relief  of  Daniel 

Smith.    On  the  petition  of  Daniel 

Smith,  for  a  pension.    On  the  petition  of  Daniel  6.  and  Rebecca 

Smith.     On  the  bill  (S.  800)  for  the  relief  of  the  heirs  of  Maj.  D.  C 

Smith  to  his  former  rank  in  the  Army.    On  the  bill  (S.  40)  to  authorize 

the  President  to  restore  George  W 

Smitha.    On  the  bill  (8.  518)  for  the  relief  of  William 

Snyder.    On  the  bill  (H.  R.  536)  for  the  relief  of  William  C 

Soldiers."    On  the  bill  (S.  1285)  to  amend  the  act  entitled  ''An  act  to 

provide  for  furnishing  trusses  to  disabled 

Soldiers  and  sailors  of  the  war  of  1812,  and  their  widows.    On  the  bills 

(S.  17  and  S.  198)  amending  the  laws  granting  pensions  to  the 

Sonld.    On  the  petition  of  Frank.    (To  acoomnauy  bill  8.  2) 

South  Carolina.    On  the  memorial  of  the  legislature  of 

Southern  Baptist  Convention.    On  the  bill  (S.  351)  for  the  relief  of  the 

domestic  and  Indian  missions  and  Snnday-school  board  of  the 

Sonthem  Pacific  Railroad  Company.    On  the  bill  (S.  1141)  granting  the 

right  of  way  through  the  military  reservation  at  Fort  Ynma  to  the. .. 
Sjiaugh.    On  the  petition  and  papers  of  Robert.    (To  accompany  bill  8. 


1366). 


Spencer.    On  the  bill  (8.  834)  for  the  relief  of  Mrs,  Margaret  A 

Spiers.    On  the  bill  (8.  594)  for  the  relief  of  William  8 

Spirituous  and  malt  liquors  in  bar-rooms.     (See  District  of  Colum- 


bia). 


Spoftbrd.    On  the  credentials  of  Henry  M.     (First  session). 


Stallings.    On  the  bill  (H.  R.  1348)  for  the  benefit  of  Jesse 

Stevenson.    On  the  bill  (S.  210)  for  the  relief  of  J.  A 

Stinson.    On  the  bill  (H.  R.  436)  granting  a  pension  to  Adam 

Stockwell.    On  the  bill  (S.  965)  for  the  relief  of  Eunice  J 

Stone.  On  the  bill  (S.  478)  authorizing  the  Commissioner  of  Patents  to 
extend  the  patent  to  Horace  A 

Stoub.    On  the  petition  of  Peter 

Street.    On  the  petition  of  Hannah.    (To  accompany  bill  S.  873) 

Streeter.    On  the  petition  of  Maria  I 

Strnit.    On  the  petition  of  Nicholas 

Sullivan.    On  the  bill  (S.  455)  for  the  relief  of  Patrick 

Surveys.  On  the  bill  (8.  801)  to  amend  section  2403  of  the  Revised 
Statutes  in  relation  to  deposits  for 

Swamp  and  overflowed  lauds.  Ou  the  bill  (8.  780)  to  provide  for  in- 
demnity due  to  the  several  States  under  the  acts  of  Congress,  approved 
March  2,  1855,  and  March  3,  18.57,  relating  to  ..... 
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Tavlor,  of  the  Ordnance  Corps.    On  the  petition  of  Lieut.  Daniel  M 

TeDDCMee  for  keeping  the  United  States  military  prison.  On  the  bill 
(S.  882)  to  anthorisse  the  proper  accounting-officer  of  the  Treasury  to 
audit  and  pay  the  claim  of  the  State  of... 

Territories,  to  fell  and  remove  timber  on  the  public  domain  for  mining 
and  domestic  purposes.  On  the  bill  (S.  20)  authorizing  the  citizens  of 
Colorado,  California,  and  Nevada,  and  the 

Territory  of  Lincoln.    On  the  bill  (S.  144)  to  establish  the 

Texas  Pacific  Railroad  Company.  On  the  bill  (S.  942)  entitled  *»An  act 
to  incorporate  the,  and  to  aid  in  the  construction  of  its  road,  and  for 
other  purposes,'^  approved  March  3, 1871,  and  the  several  acts  amend- 
atory thereof  and  supplementary  thereto 

Tbew.    On  the  bill  (H.  R.  735)  granting  a  pension  to  James  H 

Thomas.    On  the  bill  (H.R.  3119)  for  the  relief  of  John  I 

Thompson.    On  the  bill  (H.  R.  3568)  granting  a  pension  to  Mary  T 

Thorns.    On  the  bill  (S.  66)  for  the  relief  of  John 

Tilman.    On  the  bill  (H.  R.  439)  granting  a  pension  to  Jonathan  R 

Timber  on  the  pnblic  domain  for  mining  and  domestic  purposes.  On 
the  bill  (S.  20)  authorizing  the  citizens  of  Colorado,  California,  and 
Nevada,  and  the  Territories  to  fell  and  remove 

Tinaley.    On  the  bill  (H.R.  1044) granting  a  pension  toA.M 

Torpey.    On  the  bill  (S.  286)  granting  a  pension  to  David 

Tottcn,  administrator  of  William  A.  Lloyd.  On  the  petition  of  Enoch. 
(First  session) 

Totten.    On  the  bill  (S.  !)23)  granting  a  pension  to  Elizabeth 

Totten     '^     ^ ■       — •    • 

Towle. 

Towle. 

Tnsk. 


On  the  bill  (H.  R.  3115)  granting  a  pension  to  Elizabeth. 
On  the  bill  ( S.  .53)  for  the  relief  of  Albert. 


(First  session) 

On  the  bill  (8. 51)  for  the  relief  of  Albert 

On  the  bill  (S.961)  for  the  relief  of  Howell  H 

Treaty  between  the  United  States  and  China.    (See  Convention.) 

Troesdell.    On  the  petition  of  Ellen 

Tmsses  to  disabled  soldiers."  On  the  bill  (S.  1285)  to  amend  the  act  en- 
titled "An  act  to  provide  for  fnmiahing : 

Tamer  and  others,  asking  to  be  relieved  from  liability  as  sureties  on 
bond  of  George  W.  Clarke.  On  the  petition  of  Jesse.  (To  accompany 
bill  8.1038).! .V. ...... 


Tan  Allen,  and  John  R.  Bailey  a  part  of  the  military  reservation  of  Fort 
Mackinac.  On  the  bill  (S.  1268)  to  authorize  the  Secretary  of  War  to 
convey  to  Jacob  A.  T.Wendell,  Henry 

Van  do  Carr  and  Elize  M.  Reynolds.  On  the  petition  of  Henry  S.  To 
accompany  bill  S.  1394) 

Van  Homnao.  On  the  bill  (8. 752)  for  the  relief  of  William  H.  Newman 
and  Lewis  A 

Van  Vliet.    On  the  memorial  of  Stewart.    (To  accompany  bill  S.  387) 

Vaoce  and  brother.    On  the  petition  of 

Vamey.    On  the  bill  (S.  149^  for  the  relief  of  Charles  B.    (First  session.) 

Vaan.    On  the  petition  of  Harmon 

Vfdder.    On  the  petition  of  Nicholas 

Vicksbnrg.  On  the  bill  (H.  R.  3435)  to  construct  a  road  to  the  national 
cemetery  at 

Void  entries  of  pnblic  lands.    (See  Public  lands.) 

VolunteeiB  for  the  war  of  the  rebellion.  On  the  bill  (S.  386)  to  extend 
the  time  for  presenting  claims  for  collecting,  drilling,  or  organizing 

W. 


Walker.    On  the  peti tion  of  Ebenezer.    ( To  accompany  bill  S.  771 ) 

Walker.    On  the  petitions  and  papers  of  T.  A.    (To  accompany  bill  8. 

9M) 1         176 

Walker.    On  tb«  biU  (8. 1304)  for  the  relief  of  Robert  C 3        533 

Wir,8Mnlaryor  (^See  Secretary  of  War.) 
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War  of  tbe  rebellion.  On  the  bill  (8. 386)  to  extend  the  time  for  present- 
ing claims  for  collecting,  drilling,  or  organizing  volunteers  for  tbe 

War.    On  tbe  bill  (S.  112)  to  make  an  additional  article  of 

War.    On  the  bill  (8. 1114)  to  amend  tbe  one  hundred  and  third  article  of. 

Ware.    On  tbe  petition  of  Nicholas.    (To  accompany  bill  S.  913) 

Warner.    In  tbe  matter  of  the  dismissal  of 

Waters.    On  the  bill  (S.  271)  for  the  relief  of  the  estate  of  John 

W^atson.    On  the  bill  (H.  R.  3117)  granting  a  pension  to  Susan  L 

Webb.    On  the  claim  of  William  B 

Webster.    On  the  bi  1  (H.  R.  1949)  granting  a  pension  to  Benjamin  C. .. 

W^eir,  of  the  Ordnan  ce  Corps.    On  the  petition  of  Lieut.  W.  B 

Wendell,  Henry  Vatv  Allen,  and  John  R.  Bailey,  a  part  of  the  military 
reservation  at  Fot^  Mackinac.  On  the  bill  (8.  1268)  to  authorize  the 
Secretary  of  War  to  convey  to  Jacob  A.  T 

Weston.  On  the  bill  (S.  14c<)  to  confirm  the  term  for  seventeen  years  of 
the  patent  of  Thomas  A 

W^heaton.  On  the  bill  (8. 813)  for  the  relief  of  the  administratrix  of 
Joseph 

Wheeler.    On  the  bill  ( H.  R.  3578)  granting  a  pension  to  Julia 

Whitehead.    On  the  bill  (H.  R.  2936)  granting  a  pension  to  George  R 

Whiting.  On  the  memorial  of  Lieut.  William  B.  (To  accompany  bill  S. 
647) 

Whiting.    On  tbe  petition  of  Charles  J 

Wilkinson.  On  the  bill  (H.  R.  119)  to  remove  the  charges  against  Lient. 
Charles 

Williams.    On  the  bill  (8. 1244)  for  the  relief  of  George 

Williams.    On  the  bill  (H.  R.  4376)  granting  a  pension  to  James  G 

Williams.    On  the  petition  of  Joseph 

Williams.    On  the  bill  (S.  1090)  for  the  relief  of  Lawrence  A 

Williamson.    On  the  bill  (H.R.2396)  for  the  relief  of  John  E 

Wilson.  On  the  bill  (S.  537)  for  tbe  relief  of  Naval  Constructor  Theo- 
dore D 

Wilson  for  a  pension.    On  the  petition  of  Phebe 

Wilson.    On  the  bill  (H.  R.  23.34)  for  the  relief  of  Joseph 

Winanfl.    On  the  bill  (8. 205)  for  an  increase  of  pension  to  William 

W^inters.    On  the  bill  (H.  R.  1930)  granting  a  pension  to  Elizabeth 

Wolf.    On  the  petition  of  Caspar 

Wolfe.    On  the  bill  (8.487)  for  the  relief  of  Mrs.  Maria  B 

W^ood.     On  the  bill  (H.  R.  1142)  for  the  relief  of  Charles  W 

Woog.    On  the  bill  (8. 996)  granting  an  increase  of  pension  to  Edmund. 

Worthington.    On  the  petition  of  T.    (First  session) 

W^se.    On  the  bill  (8.830)  for  the  relief  of  Francis  O 

Y. 

Take.    On  tbe  bill  (H.  R.  3103)  granting  a  pension  to  Oliver 

Young.    On  the  bill  (H.  R.  3098)  granting  a  pension  to  Joseph  L 

Yount.    On  the  bill  (8. 256)  for  the  relief  of  Israel 
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1  OR  THE 

FIRST  AND  SECOND  SESSIONS  OF  THE  FORTY-FIFIH  CONGRESS. 


Subject. 


No. 


COMMITTEE  OX  PRIVILEGE     AXD  ELECTIONS. 

Oq  the  credeotials  of  William  Pitt  Kellogg  and  Henry  M.  Spofiford  (Ist 
seaioD) .* 

On  the  legality  of  a  seat  in  the  Senate  of  the  United  States  by  James  B. 
EuBtis  (Ist  session) 

On  the  credentials  of  James  B.  Eustis,  part  2 

On  the  Senate  resolution  to  pay  John  Ray  and  William  L.  McMillan  com- 
pensation and  mileage 

On  the  bill  (S.  1341)  to  declare  the  true  intent  and  meaning  of  Title  II; 
chapter  1,  section  14  of  the  Revised  Statutes 

On  the  memorial  of  Joseph  Segar  asking  for  payment  of  salary  and  mile- 
age as  Senator 

On  the  resolution  (S.  12)  proposing  an  amendment  to  the  Constitution 
of  the  United  States  ..  - 

On  the  resolution  to  investigate  the  charges  that  the  election  of  La 
Fayette  Grover  as  a  Senator  from  the  State  of  Oregon  was  procured 
by  bribery,  corruption,  and  other  unlawful  means 

COMMITTEE  ON  FOREIGN  RELATIONS. 

On  the  bill  (with  amendments)  H.R.  No.  923,  supplementary  to  an  act 
entitled  ^^An  act  to  carry  into  effect  the  conveutiou  between  the  United 
States  and  China,  concluded  ou  the  8th  day  of  November,  1858,  at 
Shanghai,''  approved  March  3, 1859,  and  to  give  the  Court  of  Claims 
jurisoiction  in  certain  cases 

On  the  bill  (S.  742)  in  relation  to  the  Japanese  indemnity  fund 

On  the  message  of  the  President,  together  with  the  letter  of  the  Secretary 
of  State,  and  the  papers  transmitted  therewith,  relating  to  the  award 
of  the  Fisheries  Commission 

COMMFFTEE  ON  FINANCE. 

On  the  bill  (&  55)  for  the  relief  of  John  W.  Douglass 

On  the  bill  (8.  51)  for  the  relief  of  Albert  Towle 

On  the  bill  (H.  R.  2132)  x)roviding  for  the  payment  of  clerical  services 
and  extraordinary  expenses  under  the  seventh  section  of  the  act  of  Au- 
gust 18,  IS56,  in  the  Pawnee  land-district  in  Kansas 

On  the  bill  (H.  R.  4874)  for  the  relief  of  the  sureties  of  John  McNeUls. ., 

On  the  bill  (8.  2)  for  the  relief  of  the  sureties  of  Frank  Soul^ 

COMMriTES  ON  APPROPRIATIONS. 
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On  the  rMolation  adopted  by  the  Senate  directing  an  examination  into 
the  affairs  of  the  Freedmen's  Hospital  of  the  District  of  Columbia,  and 
ascertain  its  condition  and  general  management DTgiiTzVd'Jy  V^OO^?^ 


XX 


INDEX. 


Sabject. 


COMMITTEE  ON  COMMERCE. 


On  tbe  bill  (S.  134)  making  fnrtber  appropriations  for  con  tinning  tbe  im- 
provementa  of  Galveston  Harbor,  and  for  continuing  tbe  work  in  Gal- 
veston Bay,  State  of  Texas 

On  tbe  bill  (8. 964)  for  tbe  relief  of  tbe  owner  of  tbe  bark  Grapesbot 


COMMITTEE  ON   MILITARY  AFFAIRS. 


On  tbe  bill  (S.  252)  for  tbe  relief  of  W.D.Rollyson 

On  tbe  bill  (H.  R.  376)  entitled,  ''An  act  for  payment  to  tbe  officers  and 
soldiers  of  tbe  Mexican  war'* 

On  tbe  bill  (S.217)  for  tbe  relief  of  John  A.  Sbaw 

On  the  bill  (S.  82)  for  tbe  relief  of  Gnstav  A.  Uesselberger 

On  tbe  bill  (H.  R.  1104)  for  the  relief  of  John  Pnlford 

On  tbe  bill  (H.  R.  694)  for  the  relief  of  William  H.  Needbam 

On  tbe  bill  (S.  104)  amending  section  1661,  Title  XVI  (tbe  Militia),  of  tbe 
Revised  Statntes 

On  tbe  bill  (H.  R.  1 142)  for  tbe  relief  of  Charles  W.  Wood 

On  tbe  communication  of  the  War  Department,  of  December  8,  1877,  in 
respect  to  commutation  of  quarters 

On  the  bill  (S.  26)  to  donate  a  portion  of  tbe  military  reservation  of  Fort  ) 
Harker,  in  tbe  State  of  Kansas > 

Views  of  tbe  minority,  part  2 * ) 

On  tbe  joint  resolution  (H.  R.  62)  appropriating  $200  to  defray  expenses 
of  transferring  the  remains  of  Pancoaat  Loose 

On  tbe  bill  (S.262)  to  authorize  the  President  of  tbe  United  States  to 
promote  and  retire  First  Lieut.  David  I.  Ezekiel 

On  tbe  bill  (8. 23)  for  the  relief  of  Maj.  and  Bvt.  Col.  Joseph  B.  Collins. .. 

On  tbe  bill  (H.  R.  119)  to  remove  the  charges  against  Lieut.  C.  Wilkinson. 

On  tbe  bill  (8. 162)  for  tbe  relief  of  James  Cliff. 

On  the  petition  of  Catherine  T.  Campbell 

On  tbe  petition  of  Nicholas  Vedder 

On  the  letter  of  the  Secretary  of  War,  commnnicating  a  letter  from  Maj. 
Gen.  W.  8.  Hancock,  snggesting  a  change  in  the  one bundred  and  fourth 
article  of  war,  and  also  the  report  of  Judge- Advocate-General  Dunn... 

On  the  bill  (8.340)  for  the  relief  of  William  F.  Grove 

On  the  bill  (8.401)  for  the  relief  of  Charles  H.  Mosely 

On  the  bill  (8. 97)  authorizing  the  Secretary  of  War  to  grant  permission 
to  the  proprietors  of  salmon-fisheries  now  located  on  Three  Tree  Point 
military  reservation,  on  the  Columbia  River,  in  Washington  Territory, 
to  remain  on  said  reservation 

On  the  bill  (S.560)  for  the  relief  of  W^illiam  A.  Hammond 

On  the  resolution  of  the  Senate  instructing  the  committee  to  inquire  and 
report  whether,  since  July  28,  1866,  any  person  has  been  appointed  to 
any  position  in  the  Army  contrary  to  the  provisions  of  section  28,  act 
of  that  date,  or  contrary  to  section  1218,  Revised  Statutes 

On  the  bill  (8. 420)  for  the  relief  of  Maj.  P.  P.  G.Hall 

On  the  petition  of  Augustus  Sprague 

On  tbe  bill  (8.356)  for  the  reliet  of  Capt.  William  L.  Fonlk  and  (H.E. 
3296)  for  the  relief  of  same 

On  the  bill  (H.  R.  2108)  for  the  relief  of  William  A.  Hammond,  late  Sur- 
geon-General of  the  Armv 

On  tbe  bill  (H.  R.  1254)  for^be  relief  of  John  A.  Darling 

On  tbe  bill  (S.  386)  to  extend  the  time  for  collecting,  drilling,  or  organiz- 
ing volunteers  for  the  war  of  the  rebellion 

On  tie  bill  (S.  352)  to  authorize  the  restoration  of  G.  A.  Armes  to  the  Army. 

On  the  bill  (S.  394)  to  place  tbe  name  of  Daniel  H.  Kelly  upon  the  mus- 
ter-roll of  Company  F,  Second  Tennessee  Infantry,  together  with  tbe 
petition  of  Delilah  Kelly 

On  the  bill  (8.  455)  for  tbe  relief  of  Patrick  Sullivan 

On  tbe  bill  (8.  800)  for  the  relief  of  the  heirs  of  M^j.  D.  C.  Smith 

On  the  petition  of  Carl  Juasen 

On  the  bill  (8.  740)  to  authorize  the  Secretarv  of  War  to  relinquish  and 
turn  over  to  the  Interior  Denartment  certain  parts  of  the  Camp  Doug- 
las military  reaervation,  in  tbe  Territory  of  Utah 
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Subject. 


On  the  letter  of  the  Secretary  of  War  (Ex.  Doc.  No.  2,  45tb  Congress,  2d 
eessioD)  reeommendiog  an  amendment  to  section  3736  of  the  Revised 
8tatate8,  so  as  to  aotborize  the  Secretary  of  War  to  accept  an  absolute 
gift  or  grant  of  land,  when  the  same  is  necessary  for  military  purposes 
and  the  gift  nnlncombered  with  provisions 

On  the  bill  (S.333)  for  the  relief  of  Thomas  J.  Choate,  Erastns  Foster, 
Milton  Ladd.  Clarence  E.  Haney,  William  A.  Hill,  Kneeland  F.  Hnck- 
aby,  and  William  Blackburn,  late  privates  in  Company  F,  Third  Regi- 
ment Arkansas  Cavalry  Volunteers 

On  the  bill  (6.  594)  for  the  relief  of  William  W.  Spiers 

On  the  bill  (H.  R.e47)  for  the  relief  of  Susan  Robb 

On  the  bill  (S.  281)  for  the  relief  of  Capt.  Gainee  Lawson 

On  the  bill  (8.G44)  for  the  relief  of  D wight  W.  Hakes 

On  the  bill  (8.  713)  for  the  relief  of  Martin  Clark. 

Ontbecaseof  Capt.  O.  H.  McNally 

On  the  bill  (S.  260)  for  the  relief  of  H.  A.  Myers 

On  the  bill  (S.  3:U)  for  the  relief  of  William  Bowlin 

On  the  bill  (S.  161)  for  the  relief  of  Charles  W.  Biese 

On  the  bill  (S.  604)  for  the  relief  of  John  Bowles 

On  the  bill  (8.40)  to  authorize  the  President  to  restore  George  W.  Smith 
to  his  former  rank  in  the  Army 

On  the  bill  (S.  629)  for  the  relief  of  Sidney  S.  McLane 

On  the  bill  (H.  R.  22rf7)  to  authorize  the  Secretary  of  War  to  prescribe 
rnles  and  regulations  to  be  observed  in  the  preparation,  submission, 
and  opening  of  bids  for  contracts  under  the  War  Department 

On  the  case  of  William  8.BenJnmin...« 

On  the  petition  of  Charles  J.  Whiting ^ 

On  the  bill  (8.  824)  establishing  the  rank  of  the  senior  Inspector-Gen- 
eral  

On  the  bill  (H.  R.  1385)  for  the  relief  of  the  minor  heirs  of  John  If. 
Evans,  deceased 

On  the  bill  (8. 156)  for  the  relief  of  Maj.  John  M.  Goodhue 

On  the  bill  (8.C!64)  to  provide  for  the  construction,  maintenance,  and 
operation  of  a  military  telegraph  in  Dakota  and  Montana  Territories.. 

On  the  bill  (8.592)  for  the  restoration  of  Capt.  P.  A.  Owen  to  the  Array. 

On  the  petition  of  T.  B.  Kelly 

On  the  petition  of  Theodore  Higgins 

On  the  bill  (8.27)  for  the  reliefof  Amos  B.  Ferguson 

On  the  petition  of  Sumson  Goliath 

On  the  bill  (8.785)  to  provide  for  building  a  military  post  for  the  pro- 
tection of  the  citizens  of  the  Black  Hilla  region 

On  the  bill  (8. 112)  to  make  an  additional  article  of  war 

On  the  bill  (8. 19)  for  the  relief  of  Capt.  James  M.  Beeber 

On  the  bill  (8. 827)  to  provide  for  the  sale  of  certain  portions  of  the  Fort 
Leavenworth  milit^u^  reservation 

On  the  communication  of  the  Secretary  of  War  to  the  President  of  the 
Senate,  dated  12th  instant,  accompanied  by  a  communication  of  the 
Genend  of  the  Arm^,  under  date  ^th  instant,  recommending  certain 
amendments  of  sections  1216  and  1285  Revised  Statutes 

On  the  bill  (8.  588)  to  advance  the  rank  of  Robert  C.  Buchanan,  now 
home  on  the  retired  list  of  the  Army  as  colonel 

On  the  petition  of  Lieuts.  Marcus  W.  Lyon,  Frank  Heath,  Daniel  M. 
Taylor,  D.  A.  Lyle,  James  Rockwell,  jr.,  W.  B.  Weir,  and  J.  C.  Ayres, 
officers  of  the  Ordnance  Corps,  praying  legislation  anthorizing  the  Sec- 
retary of  War  to  amend  the  relative  rank  of  certain  first  lieutenants 
of  the  Ordnance  Corps 

On  the  petition  of  Albert  Ivers 

On  the  petition  of  Caspar  Wolf 

On  the  bill  (8. 757)  to  provide  for  the  construction  of  a  military  post  for 
the  protection  of  the  northern  frontier  of  Montana 

On  the  bill  (8.  367)  and  the  accompanying  memorial  of  Langdon  C. 
Easton,  Stewart  Van  Vliet,  Asher  R.  Eddy,  Rnfus  Saxton,  Judson  D. 
Bingham,  Alexander  J.  Perry,  and  Henry  C.  Hodges 

On  the  bill  (8. 1114)  to  amend  tlie  one  hundred  and  third  article  of  war  . 

On  the  biU  (8. 605)  for  the  relief  of  William  M.  Kendall 

On  the  bill  (8. 1044)  granting  a  site  for  a  dry-dock  in  the  city  of  Baiti- 
mora 
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On  the  bill  (S.567)  for  tbe  relief  of  William  Carnthers 

On  the  bill  (8. 981)  for  the  relief  of  Howell  H.  Traak 

On  the  claim  of  John  Harrison 

On  the  bill  (S.  934)  for  the  relief  of  Henry  M.  Billingsley 

On  the  bill  (S.  1060)  directing  the  Secretary  of  War  to  erect  headstones 

over  the  graves  of  soldiers  interred  in  the  cemetery  at  Mound  City, 

Kans 


On  the  letter  of  the  Secretary  of  War  recommending  the  repeal  of  section 
1233  of  tbe  Revised  Statates,  relating  to  company  cooks  in  the  Army.. 

On  the  petition  of  Perry  £.  Brocchus,  administrator  of  the  estate  of  An- 
gustin  Maurin,  deceased 

On  the  petition  of  William  J.  Marshall,  executor  of  the  estate  of  John  G. 
Holloway,  deceased 

On  the  bill  (H.  R.  1551)  for  the  relief  of  Mrs.  Emma  A.  Porch 

On  the  bill  (S.793)  for  the  relief  of  Edwin  R.  Clark 

On  the  bill  (S.  408)  for  the  restoration  of  Charles  Brewster  to  his  former 
position  in  the  Army 

On  the  bill  (S.  1121)  for  the  relief  of  Samuel  Lowery 

On  the  memorial  of  the  legislature  of  South  Carolina,  praying  the  restora- 
tion to  the  State  of  the  possession  of  the  property  in  Charleston,  known 
as  the  State  Military  Academy  of  South  Carolina,  and  also  compensa- 
tion for  the  use  and  occupancy  of  the  same  by  the  United  States  mili- 
tary authorities  during  and  since  the  war 

On  the  bill  (S.  1347)  to  aid  in  the  construction  of  a  bridge  across  the 
Mississippi  River,  from  the  military  reservation  of  Fort  Soelling,  in  the 
State  of  Minnesota,  and  granting  the  right  of  way  through  said  reser- 
vation  

On  the  bill  (S.  1268)  to  authorize  the  Secretary  of  War  to  convey  to 
Jacob  A.  T.  Wendell,  Henry  Van  Allen,  and  John  R.  Bailey,  a  part  of 
the  military  reservation  of  Fort  Mackinac 

On  the  bill  (S.  485)  to  repeal  certain  provisions  of  the  acts  of  Congress 
making  appropriations  for  the  support  of  the  Army,  approved  Jane  16, 
1874,  and  March  3,  1875 

On  the  bill  (S.  1285)  to  amend  the  act  entitled  **An  act  to  provide  for  fur- 
nishing trusses  to  disabled  soldiers,"  approved  May  28, 1872 

On  the  bill  (H.  R.  627)  to  remove  the  charge  of  desertion  from  the  mili- 
tary record  of  Alfred  Rowland 

On  the  bill  (S.  1090)  for  the  relief  of  Lawrence  A.  Williams 

On  the  petition  of  John  Edwards,  praying  to  be  placed  on  the  retired 
list 


On  the  bill  (H.  R.  739)  for  the  relief  of  Henry  Plowman 

On  the  petition  of  Lewis  Leffman,  asking  to  be  retired  with  full  pay  and 
allowance  of  his  grade  of  ordnance  sergeant 

On  the  bill  (H.R.720)  for  the  relief  of  John  Eaton 

On  the  bill  (H.  R.  2396)  for  the  relief  of  John  £.  Williamson 

On  the  bill  (S.  1192)  to  authorize  the  lease  of  a  portion  of  the  military 
reservation  of  New  San  Diego 

On  the  bill  (S.  1244)  for  the  relief  of  George  Williams 

On  the  bill  (S.  1141)  granting  the  right  of  way  through  the  military  res- 
ervation at  Fort  Yuma  to  the  Southeru  Pacitic  Railroad  Company  .... 

On  the  bill  (S.830)  for  the  relief  of  Francis  O.  Wyse 

On  the  bill  (S.  837)  for  the  relief  of  the  officers  and  privates  of  New  Mex- 
ico Mounted  Volunteers 

On  the  bill  (S.  758)  for  the  relief  of  citizens  of  Montana 

On  the  bill  (S.2H)  to  provide  for  the  sale  of  the  Fort  Ilarker  military 
reservation  in  Kansas 

On  the  petition  of  Samuel  Marshall,  praying  correction  of  his  record.... 

On  the  bill  (S.1304)  for  the  relief  of  Robert  C.  Walker 

On  the  petition  of  James  T.  Shelley,  praying  to  be  reimbursed  for  amount 
of  certain  money  expended  by  him  in  recruiting,  organizing,  and 
drilling  troops  for  the  United  States  Army  during  the  late  war 

On  the  bill  (H.R.  537)  for  the  relief  of  William  P.  Hazard 

On  the  bill  (S.  129)  donating  the  military  reservation  at  Fort  Smith, 
Ark.,  to  the  city  of  Fort  Smith  for  free  schools 

On  the  petition  of  William  H.  Morgan,  praying  for  the  payment  of 
bounty  money 
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On  the  bill  (S.947)  for  the  relief  of  Mig.  Jacob  £.  Barbank 

On  the  bill  (S.  65d)  to  aathorize  the  restoration  of  Michael  O'Brien  to 

the  rank  of  first  lientenaot  in  the  Army , 

Oo  the  bill  (H.  K.  3433)  to  constract  a  road  to  the  national  cemetery  at 

Viekaburfi^,  Miss 

COMMITTEE  ON  NAVAL  AFFAIRS. 

On  the  bill  (S.  493)  to  providrt  for  the  removal  of  the  Naval  Observatory 

On  the  memorial  and  bill  (S.  18)  presented  by  the  Albemarle  and  Chesa- 
peake Canal  Company .'. , 

On  the  bill  (S.  429)  for  the  relief  of  Isabella  R.  McGannigle,  and  the  bill 
<S.  495)  for  the  relief  of  Thornton  A.  Jenkins 

Oo  tbe  bill  (S.632)  for  the  relief  of  William  H.  Cornell 

Oo  the  bill  (S.  458)  to  authorize  and  equip  an  expedition  to  the  Arctic 
Seas 

Oq  the  memorial  of  Capt.  William  Chandler 

On  the  bill  (S.292)  for  the  relief  of  Howard  D.  Potts 

On  the  bill  (S.6(^2)  for  the  relief  of  John  R.  Bond , 

On  the  bill  (H.  R.  1855)  for  the  relief  of  John  C.  Ray 

On  tbe  bill  (S.  963)  to  correct  the  record  of  a  naval  officer 

On  tbe  bill  (S.  430)  antborizing  the  appointment  of  Acting  Passed  Assist- 
ant Snrgeon  Francis  V.  Green 

On  the  bill  (S.  537)  for  the  relief  of  Naval  Constructor  Theodore  D. 
Wilson 

On  the  bill  (8.507)  for  the  relief  of  Dr.  Edward  Evera , 

On  the  memorial  of  Lien  tenant-Commander  Sands 

On  the  bill  (S.  973)  for  the  relief  of  Charles  O.  AUibone , 

On  the  memorial  of  William  Gibson 

On  the  bill  (S.  1096)  to  transfer  Paymaster  Robert  Burton  Rodney  from 
tbe  retired  list  to  the  active  list  of  the  Navy , 

On  the  bill  (8. 486)  relative  to  the  distribntion  of  prize-money 

On  the  bill  (H.  R.  4420)  for  the  relief  of  Horace  E.  Mullan 

On  the  biU  (H.  R.  1916)  for  the  relief  of  Milton  B.  Cushing , 

On  the  memorial  of  David  Hardie , 

In  tbe  matter  of  the  dismissal  of  Alexander  Warner , 

On  tbe  bill  (8. 632)  for  the  relief  of  WUliam  H.  Cornell 

COMMnTBE  ON  THE  JUDICIARY. 

On  the  petition  of  William  W.  Handlin 

On  the  bill  (H.  R.  3072)  to  authorize  a  special  term  of  the  circuit  court 
of  the  United  States  for  the  southern  district  of  Mississippi  to  be  held 
atScranton,  in  Jackson  County 

On  the  bill  (8. 15)  to  alter  and  amend  the  act  entitled  ''An  act  to  aid  in 
the  construction  of  a  railroad  and  telegraph  line  from  the  Missouri 
River  to  the  Pasifio  Ocean , 

On  the  resolution  to  inquire  for  what  purposes  the  post-office  building 
in  the  city  of  New  York  may  lawfully  be  used,  &o 

On  tbe  resolution  to  inquire  into  the  alleged  reinstatement  or  restora- 
tion of  Lemuel  J.  Draper 

On  tbe  bill  (S.  102:))  to  remove  the  political  disabilities  of  John  H.  Moore 

COMMITTEE  OS   POST-OFFICES  AXD   POST-ROADS. 

On  tbe  bill  (S.  53)  for  the  relief  of  Albert  Towle  (Ist  session) 

On  the  petition  of  Edwin  Rogers  (Ist  sesiiou) , 

On  tbe  bill  (8. 145)  for  the  relief  of  Edwin  A.  Clifford  (Ist  session) , 

On  tbe  petitioa  of  William  Mos9 • 

Oo  tbe  bill  (H.  R.  927)  for  the  relief  of  James  W.  Glover , 

On  the  bill  (S.  659)  for  the  relief  of  Josiah  H.  Pillsbury , 

Oo  tbe  bill  (H.  R.  536)  for  the  relief  of  William  C.  Snyder , 

Oq  tbe  bill  (H.  R.  2291)  for  the  relief  of  Thomas  W.  Collier , 

Oo  tbe  bill  (  H.  R.  26Si)  for  tbe  relief  of  Samuel  Canfield 

On  tbe  bill  (H.R.  3^9)  for  the  relief  of  Silas  M.  Norton , 

On  tbe  bill  (H.  R.  430)  for  the  relief  of  John  Clinton 
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Subject. 


On  the  bill  (H.  R.  4246)  makioff  appropriatious  for  the  postal  service  for 
the  fiscal  year  ending  June  30, 1879 

On  the  bill  (S.  1253)  to  provide  for  the  establishment  of  steamship  mail- 
service  between  the  United  States  and  Brazil 

On  the  bill  (H.  R.  1496)  for  the  relief  of  George  H.  Giddings 

COMMITTEE  ON  PUBLIC  LAXDS. 

On  the  bill  (S.  196)  to  further  define  the  rights  of  persons  with  respect 
to  homestea  d  entries  on  the  x)ublic  domain 

On  the  bill  (S.  195)  to  declare  certain  lands  subject  to  taxation 

On  the  bill  (S.  20)  authorizing  the  citizens  of  Colorado,  Nevada,  and  the 
Territories  to  fell  and  remove  timber  on  the  public  domain  for  mining 
and  domestic  purposes 

On  the  bill  (S.  312)  for  the  relief  of  Robert  Coles 

On  the  bill  (S.  801)  to  am  end  section  2403  of  the  Revised  Statutes 

On  the  bill  (8,  859)  for  the  relief  of  Charles  L.  Davenport 

On  the  bill  (S.  109)  defining  the  manner  in  which  certain  land-scrip  may 
be  assigned  and  located  or  applied  by  actual  settlers,  and  providing 
for  the  issue  of  patents  in  the  name  of  the  locator  or  his  legal  repre- 
sentatives  

On  the  bill  (H.  R.  1135)  to  authorize  the  issue  of  a  patent  of  certain 
lands  in  the  Brothertown  reservation,  in  the  State  of  Wisconsin,  to 
the  persons  selected  bv  the  B  rotbertown  Indians 

On  the  bill  (S.  152)  for  the  relief  of  certain  settlers  upon  homestead  and 
pre-emption  lands,  and  the  bill  (S.  385)  for  the  relief  of  settlers  on 
the  public  lands 

On  the  memorial  of  the  legislature  of  the  State  of  Minnesota,  approved 
February  26, 1877,  asking  the  passage  of  a  law  by  Congress  "  granting 
to  the  State  of  Minnesota  other  lands  within  said  State  in  lieu  of 
lands  of  said  State  designated  and  knovrn  as  'salt- spring  lands,'  in 
which  and  to  which  there  are  any  adverse  claims,  by  pre-emption  fil- 
ings, homestead,  cash,  or  scrip  entries  " 

On  the  bill  (S.  989)  for  the  relief  of  settlers  on  the  public  lands,  and  to 
provide  for  the  repayment  of  certain  fees  and  commissions  paid  on 
void  entries  of  pnblic  lands 

On  the  bill  (S.  959)  for  the  protection  of  homestead  settlers  on  the  pub- 
lic lands 

On  the  bill  (H.  R.  2334)  for  the  relief  of  Joseph  Wilson 

On  the  bill  (S.  1201)  for  the  relief  of  Drury  Bynnm 

On  the  bill  (H.  R.  613)  subjecting  the  Fort  Wayne  military  reservation, 
in  the  State  of  Arkansas,  to  entry  as  other  public  lands  in  said 
State 

On  the  bill(H.R.  1164)  for  the  relief  of  Peter  G.  Mills 

On  the  bill  (S.  780)  to  provide  for  indemnity  due  to  the  several  States 
relating  to  swamp  and  overflowed  lands * 

On  the  bill  to  quiet  title  of  settlers  on  the  Des  Moines  River  lauds  in 
the  State  of  Iowa  and  other  purposes 

COMMITTEE  OX  PRIVATE  LAND-CLAIMS. 

On  the  bill  (S.  520)  to  authorize  claimants  to  certain  lands  in  Sauta 
Barbara  County,  California,  to  submit  their  claims  to  the  United  States 
district  court  for  that  State  for  adj udication 

On  the  bill  (S.753)  to  confirm  a  certain  private  land-claim  in  the  Terri- 
tory of  New  Mexico 

On  the  bill  (H.  R.  1896)  for  the  relief  of  Nancy  A.  Herrick 

On  the  letter  of  the  Secretary  of  the  Interior  (Ex.  Doc.  H.  R.  No.  12, 
44th  Cong.,  1st  sess.)  transmitting  a  report  of  the  Commissioner  of  the 
General  Land  Oflice  on  the  private  land-claim  of  Anna  M.  Clark,  of 
Florida....' 

On  the  bill  (S.  773)  making  a  pre-emption  grant  to  the  heirs  of  Jean 
Baptiste  Beanbien,  deceased,  for  a  part  of  Fort  Dearborn  reservation 
at  Chicago,  111.,  and  to  confirm  purchasers  of  other  parts  in  their 
titles,  and  to  convey  to  the  city  or  Chicago  the  streets  and  <  alleys  of 
said  reservation 
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COMMITTEE  ON  INDIAN  AFFAIRS. 


I 


On  the  bill  (S.  766)  to  legalize  certaiu  patents  issaed  to  members  of  the  I 
Pottawatomie  tribe  ot  lodians ' 

Od  the  bUl  (S.  88)  for  the  relief  of  James  W.  Richard  and  J.  S.  Brown  I 
aiid  brother,  of  Denver,  Colo 

On  the  bill  (8. 230)  to  authorize  and  enable  the  Eastern  band  of  the  | 
Cherokee  Indians  to  institute  and  prosecnte  a  suit  in  the  Court  of  | 
Claims  aj^ainst  the  Cherokee  Nation  ' 

Od  the  petition  of  B.  F.  Overton  relating  to  the  arrears  of  interest  doe  I 
on  trust  funds  held  by  the  United  States  for  the  Chickasaw  Nation ' 

COMMITTEE  ON  PENSIONS. 


On  the  memorial  of  Marv  Jane  Pyle  (1st  cession) 

On  the  bill  (S.  225)  for  the  relief  of  Nancy  T.  Ledford  (1st  session) 

On  the  bill  (S.  127)  ^ranting  a  pension  to  Silas  B.  Decker  (Ist  session). .. 

On  the  petition  of  James  Newcomb  (1st  session) 

On  the  petition  of  Daniel  8mith 

On  the  bill  (S.212)  granting  a  pension  to  Charles  H.  Frederick 

On  the  bill  (8.  167)  granting  a  pension  to  William  S.  Grow 

Ou  the  memorial  of  Lawrence  H.  Broyle 

On  the  bills  (8.  17  and  S.  1^)  amending  the  laws  granting  pensions  to 

the  soldiers  and  sailors  of  the  war  of  1812  and  tlieir  widows 

On  the  bill  (8.  323)  granting  a  pension  to  Elizabeth  Totten 

On  the  memorial  of  Lieut.  William  B.  Whiting 

Oo  the  bill  (S.  413)  for  an  increase  of  pension  to  Laurena  C.  P.  Haskins.. 

On  the  petition  of  Mrs.  Jane  Dnlaney 

On  the  bill  (8.  244)  granting  a  pension  to  Frederick  Banker 

On  the  bill  (8.  2S6)  granting  a  pension  to  David  Torpey 

On  the  bill  (8. 132)  granting  a  pension  to  Joseph  Grigsby 

On  the  case  of  William  Kearney 

On  the  petition  of  John  B.  Dunbar 

On  the  petition  of  Mary  Emma  Baptist 

On  the  bill  (8.205)  granting  an  increase  of  pension  to  William  Winans.. 

On  the  petition  of  Anna  L.  Robbins 

On  the  petition  of  Molvina  A.  Maltby 

On  the  petition  of  Grace  Aik ins 

On  the  petition  of  Ellen  Tmesdell 

On  the  petition  of  Nancy  E.  McClelland 

On  the  bill  (S.  372)  granting  a  pension  to  Adelta  K.  Clark 

On  the  bill  (8.  328)  granting  a  pension  to  Mrs.  Esther  A.  George 

Onthe^tition  of  William  McCartney 

On  the  petition  of  William  C.  Shimoneck 

On  the  petition  of  Mrs.  Emma  J.  Crain 

On  the  bill  (8.  6fi!7 )  gran tiug  a  pension  to  Morris  B.  Slosson 

On  the  petition  of  Martha  C.  Kendall 

On  the  petition  of  Daniel  B.  and  Rebecca  Smith 

On  the  bill  (8.  237)  granting  an  increase  of  pension  to  John  C.  Hughes.. 

On  the  bill  (8.  561)  granting  a  pension  to  William  H.  Nims 

On  the  bill  (H.  R.  3104)  granting  a  pension  to  Mrs.  Kate  Louise  Roy 

On  the  petition  of  William  Emerson 

On  the  petition  of  Hannah  Street 

On  the  petition  of  Alfred  Richardson I 

On  the  bill  (8.  535)  for  an  increase  of  pension  to  Theodore  Gardner I 

On  the  bill  (8.  754)  granting  a  pension  to  Richard  O'Neale ! 

On  the  petition  of  Samuel  Faulkner I 

On  the  petition  of  Angeline  Raish 

On  the  petition  of  O.  P.  Shiras  and  sundry  citizens  of  Dubuque,  Iowa ' 

On  the  petition  of  Richard  T.  Horner I 

On  the  memorial  of  Catharine  Middleton 

On  the  bill  (8.  221)  granting  a  pension  to  Mary  Kirby  Smith  Eaton | 

On  the  bill  (8.  76)  granting  a  pension  to  Mary  Ann  McFarland 

On  the  bill  (8.  712)  granting  a  pension  to  William  Loudon I 

On  the  bill  (H.  R.  989)  granting  a  pension  to  Mrs.  Eliza  A.  Semple I 

On  the  bill  (8.  687)  granting  a  pension  to  William  H.  Bagley | 
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On  the  bill  (S.  547)  ^rantic^  a  pension  to  Caroline  M.  Egbert 1 

On  the  petition  of  Maria  I.  Streeter '  1 

On  the  bill  (S.  930)  granting  a  pension  to  Mary  B.  Marsh '  1 

On  the  petition  of  James  Shields , 1 

On  the  petition  of  Mrs.  Sarah  B.  F.  Mayo 1 

On  the  bill  (H.  R.  436)  granting  a  pension  to  Adam  Stinson ,  1 

On  the  bill  (S.  158)  granting  a  pension  to  Joseph  Rolean *  1 

On  the  bill  (II.  K.  1*256)  granting  a  pension  to  Rebecca  B.  Reuiick 1 

On  the  petition  of  Mrs.  Mary  C.  J.  Budlong..... 1 

On  the  petition  of  Nicholas  Struit I 

On  the  petition  of  Boley  S.  Pate 1 

On  the  petition  of  Edward  Perry 1 

On  the  petition  of  Dr.  George  McCoy I 

On  the  bill  (S.  454)  granting  a  pension  to  Stephen  C  Herndon 1 

On  the  bill  (S.  246)  to  correct  commencement  of  renewal  of  pension  of 

Anna  Brasel 1 

On  the  bill  (S.  907)  granting  a  pension  to  Lonis  Koerth ,  ^ 

On  the  bill  (S.  8^;9)  granting  a  pension  to  John  Etzell 2 

On  the 'petition  of  the  heirs  of  Anthony  Schworer 2 

On  the  pf»tition  of  E<1  ward  Perry 2 

On  the  bill  (H.  R.  17.'^0)  granting  a  pension  to  William  S.  Davis 2 

On  the  petition  of  John  G.  Morgan ,  2 

On  the  petition  of  Sarah  McCovey 2 

On  the  bill  (S.  932)  granting  a  pension  to  Cornelius  Le  Ray ,  2 

On  the  bill  (H.  R.  524)  directing  that  the  name  of  Lemuel  L.  Lawrence,  i 
late  second  lieutenant  of  Company  B,  Sixth  Regiment  of  Illinois  i 

Cavalry,  be  placed  on  the  pension-roll 2 

On  the  bill  (H.  R.  1975)  to  amend  an  act  granting  a  pension  to  William 

Haffords 2 

On  the  bill  (S.  849)  directing  the  name  of  James  C.  Dawner  to  be  placed  i 

on  the  roll  of  invalid  pensioners 2 

On  the  bill  (S.  978)  granting  a  pension  to  Hiram  M.  Kahn > 

On  the  petition  of  Phoebe  Wilson ;  2 

On  the  petition  of  Otho  W.  Beall i  2 

On  the  bill  (S.  969)  granting  a  pension  to  Mm.  Nancy  £.  Belrichards 2 

On  the  petition  of  Mary  E.  Parker i  2 

On  the  petition  and  papers  of  David  Dimmock i  2 

On  the  bill  (S.  1165)  granting  a  pension  to  Mrs.  Mary  McAdams ,  2  , 

On  the  bill  (H.  R.  300)  granting  a  pension  to  Dudley  A.  Fish ,  2 

On  the  bill  (H.  R.  97)  granting  a  pension  to  William  A.  Miller ,  2 

On  the  bill  (S.  962)  granting  a  pension  to  William  Criddlo 2 

On  the  bill  (S.  1040)  granting  a  pension  to  Richard  Middleton 2 

On  the  bill  (H.  R.  1044)  granting  a  pension  to  A.  M.Tinsley ,  2 

On  the  bill  (H.  R.  439)  granting  a  pension  to  Jonathan  R.  Tilman 2 

On  the  bill  (H.  R.  3113)  granting  a  pension  to  Mrs.  Emily  H.  Lyford i  2 

On  the  petition  of  Harmon  Vann ,  2 

On  the  bill  (H.  R.  3570)  granting  an  increase  of  pension  to  John  Murphy.  2 

On  the  bill  (H.  R.  3098)  granting  a  pension  to  Joseph  L.  Young 2 

On  the  (bill  S.  1059)  granting  a  pension  to  Jacob  S.  Hunt 2 

On  the  bill  (S.  996  )  granting  an  increase  of  pension  to  Eilninnd  Woog..  2 

On  the  bill  (S.  1077)  granting  a  pension  to  Mrs.  Narcissa  Powell •  2 

On  the  petition  of  Ellen  Devlin 2 

On  the  bill  (H.  R.  3115)  granting  a  pension  to  Elizabeth  Totten 2 

C^n  the  bill  (S.  662)  granting  a  pension  to  George  Foster 2 

On  the  bill  (H.  R.  941)  granting  a  pension  to  George  Grove 2 

On  the  bill  (H.  R.  3730)  granting  a  pension  to  Elizabeth  Reese 2 

On  the  bill  (H.  R.  531)  restoring  the  name  of  Thomas  Brown  to  the  pen- 
sion-rolls    2 

On  the  bill  (S.  852)  granting  a  pension  to  Mary  E.  Panlev 2 

On  the  bill  (H.  R.  1809)  granting  a  pension  to  William  H.  Shultis 2 

On  the  bill  (S.  526)  granting  a  pension  to  James  McDonald 2 

On  the  bill  (H.  R.  2711)  granting  a  pension  to  Thomas  Burroughs 2 

On  the  bill  ( H.  R.  490)  granting  a  pension  to  Rose  Miller 2 

On  the  bill  (H.  R.  35ti8)  granting  a  pension  to  Mary  T.  Thompson ,  2 

On  the  bill  (H.R.  8)  for  the  relief  of  Othniel  P.  Hollis 2 

On  the  bill  (H.R.  532)  granting  a  pension  to  Jt>hu  Frey    i  2 
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On  the  bill  (H.  B.  ^69)  granting  a  peDsion  to  Ovid  H.  Clark 2  354 

On  the  bill  CH.  R.  3731)  granting  a  pension  to  Rebecca  T.  Scott 2  ,  355 

On  the  bill  (S.  1029)  for  the  relief  of  John  M.  Lord 2  359 

On  the  memorial  of  £niily  Hnghes 2  ,  360 

On  the  bill  (H.  R;  2026)  granting  a  pension  to  Mrs.  Julia  S.  W.  Evans. ..  2  365 

On  the  bill  (S.  362)  ijcranting  a  pension  to  A.  G.  Ege 2  369 

( »o  the  bill  (H.  R,  849)  for  the  relief  of  Abraham  Alstead 2  370 

On  the  bill  (H.  R.  1949)  granting  a  pension  to  Benjamin  C  Webster....  2  371 
(in  the  bill  (H.  R.  3107)  granting  a  pension  to  Louisa  J.  Guthrie  and 

others » 2  372 

On  the  bill  (II.  R.  €44)  granting  a  pension  to  Mary  Martin 2  387 

On  the  bill  (H.  R.  •;>936)  granting  a  pension  to  George  R.  Whitehead 2  3S8 

On  the  bill  (  S.  1K)1 )  granting  a  pension  to  William  Leibig 2  390 

On  the  bill  (H.  R.  519)  granting  a  pension  to  the  widow  of  Edwin  R. 

Foster 2  391 

On  the  bill  (H.  R.  522)  granting  a  pension  to  James  B.  Gillespie 2  392 

On  the  bill  (H.  R.  2534)  for  the  relief  of  Robert  W.  Livingston 2  393 

On  the  bill  (H.  R.  3V}6)  granting  a  pension  to  Daniel  W.  Martin 2  '  394 

On  the  bill  (H.  R.  1668)  restoring  tue  name  of  Hamilton  Ryne  to  the  i 

pension-rolls 2  395 

On  the  bill  ( H.  R.  3578)  granting  a  pension  to  Julia  Wheeler •  2  396 

On  the  petition  of  John  Charles  Black 2  !  397 

On  the  bill  (H.  R.  3579)  granting  a  pension  to  Philip  Henry 2  398 

On  the  bill  ( H.  R.  11 75)  granting  a  pension  to  George  Silvers 2  399 

On  the  bill  (H.  R.  710)  granting  a  pension  to  Jane  D.  Cotton 2  ,  400 

On  the  bill  (H.  R.  4376)  granting  a  pension  to  James  G.  Williams 2  409 

On  the  bill  (H.  R.  1308)  for  the  relief  of  Daniel  Small 2  i  410 

On  the  bill  (H.  R.  4373)  granting  a  pension  to  Mary  1.  Lebow 2  :  411 

On  the  bill  (H.  R.  3817)  granting  a  pension  to  Annie  Farley ■  2  412 

On  the  petition  of  Isabella  H.  Silvey « >  2  .  414 

On  the  petition  of  £dmnnd  R.  Bachelder 2  |  415 

On  the  bill  (H.  R.  1627)  granting  a  pension  to  Jacob  M.  Groce i  2  {  419 

Oa  the  bill  (H.  R.  3059)  granting  a  pension  to  Jacob  F.  Ruth ,  2  420 

On  the  bill  (H,  R.  734)  granting  a  pension  to  Syvert  A.  Anderson 2  |  421 

Od  the  bill  (H.  R.  438:1)  granting  a  pension  to  Stephen  L.  George <  2  i  422 

On  the  bill  (H.  R.  4424)  granting  a  pension  to  Derrick  F.  Hambink ,  2  ,  423 

On  the  bill  ( H.  R.  1930)  granting  a  pension  to  Elizabeth  Winters ,  2  424 

On  the  bill  (H.  R.  134)  granting  a  pension  to  Jacob  G.  Croman !  2  425 

On  the  bill  (H.  R.  310:3)  granting  a  pension  to  Oliver  Yake I  2  i  426 

On  the  bill  (H.  R.  3440)  granting  a  pension  to  George  Fritz I  2  427 

On  the  bill  (H.  R.  4384)  granting  a  pension  to  Daniel  Donnelly •  2  428 

On  the  bill  (H.  R.  735)  granting  a  pension  to  James  H.  Thew 1  2  1  429 

On  the  bill  (H.  R.  43^)  granting  an  increase  of  pension  to  Jerry  Robin-  i  i 

son , 2  430 

On  the  bill  (H.  R.  436*2)  granting  a  pension  to  Cynthia  A.  Mizelle |  2  >  431 

On  the  bill  (H.  R.  4382)  granting  a  pension  to  Jonathan  Roberts ,  2  i  434 

Oq  the  bill  (H.  R.  1^)  granting  a  pension  to  Daniel  Compton 2  ,  452 

On  the  bill  (H.  R.  4387)  granting  a  pension  to  James  C.  Bates >  2  455 

On  the  bill  (H.  R.  1778)  granting  a  i)ension  to  William  Abendroth •  2  457 

Oq  the  bill  (S.  133"2)  for  the  relief  of  John  G.  Merritt 2  458 

Oq  the  bill  (H.  R-  1434)  granting  a  pension  to  John  Langlaud 2  459 

Oq  the  bill  (H.  R-  636)  granting  a  pension  to  Oliver  H.  Irons 2  487 

On  the  bill  (H.  R.  4075)  granting  a  pension  to  Ezra  O.  Xye 2  48-^ 

On  the  bill  (  H.  R.  4374)  granting  a  pension  to  Sarah  J.  Goss ,  2  489 

Oothe  petition  of  Jonah  Kellogg ,  2  490 

On  the  bill  (H.  R.  134-^)  for  the  benefit  of  Jesse  Stallings j  2  ,  492 

On  the  bill  (H.  R.  ^^77)  granting  a  pension  to  Anna  Koeniger '  2  493 

Oq  the  bill  (H.  R.  2791)  granting  additional  pension  to  Mrs.  Margaret  ,  ' 

J.Lovell 2  506 

Oq  the  bill  (H.  R-  4370)  granting  a  pension  to  Catherioe  Harris • ..  3  524 

Od  the  bill  (H.  R-  1625)  granting  a  pension  to  Abram  V.  Miller 3  525 

Oq  the  bill  (H.  R-  3117)  granting  a  pension  to  Susan  L.  Watson 3  527 

Oq  the  bill  (H.  R-  4421)  granting  a  pensiom  to  August  Mellon 3  528 

Oq  the  bill  CH.  R«  3565)  granting  a  pension  to  Dr.  P.  F.  Reass ,  3  529 

On  the  bill  (H.  R*  3110)  granting  a  pension  to  Mary  McXamara 3  531 

On  the  bill  (H.  R-  ^)  granting  a  pension  to  Charles  Slawson <  3  543 
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Oq  the  bill  (H.  R.  029)  grantinj^  a  pension  to  Thomas  Hewitt.. 
On  the  bill  (H.  R.  4985)  granting  a  pension  to  George  Denney. 


3  ' 
3 


COMMITTEB  OK  KE VOLUTION ARY    CLAIMS. 

On  the  bill  (S.  813)  for  the  relief  of  the  administratrix  of  Josei>h  WheatOD, 
deceased  


COMMITTEE  ON  CLAIMS. 

^n  the  petition  of  T.  Worthington  (1st  session) 

On  the  petition  of  Enoch  Totten,  administrator  of  William  A. 

(1st  session) 

On  the  petition  of  Christian  C.  Bowers,  administratrix  of  the  estate  of 

Giles  Bowers,  deceased  (1st  session) 

On  the  bill  (S.  99)  for  the  relief  of  the  estate  of  Aocos  Ireland  (Ist  ses- 


Lloyd 


sion). 


On  the  claim  of  Angnstin  Gachot  (1st  session) 

On  the  bill  (S.  149)  for  the  relief  of  Charles  B.  Vamey  (1st  session) 

On  the  petition  of  James  D.  Holman  (1st  session) 

On  the  bill  (8.91)  for  the  relief  of  Gallus  Kerchner  (1st  session) 

On  the  petition  of  the  legatees  of  Asbury  Dickins  (1st  session) 

On  the  bill  (S.  32)  for  the  relief  of  J.  M.  Micow  ( 1st  session) 

On  the  petition  of  the  New  Orleans  Gas-Light  Company  (1st  session) 

On  the  memorial  of  Benjamin  Holladay  (1st  session) 

On  the  petition  of  James  Glover  (Ist  session) 

On  the  bill  (S.  135)  for  the  relief  of  Edwin  Fairfax  Gray  (1st  session) 

On  the  claim  of  Peasley  &  McClary  (1st  session) 

On  the  petition  of  Francis  Gilbeau  (Ist  session) 

On  the  petition  of  Archibald  McDonald 

On  the  memorial  of  Henry  E.  Sizer 

On  the  petition  of  Mrs.  Sne  Partee 

On  the  bill  (8. 256)  for  the  relief  of  Israel  Yount 

On  the  petition  of  John,  Austin,  8olon,  Wells,  and  William  A.  Bart  (to 

accompany  bill  8.388) 

On  the  bill  (8. 101)  for  the  relief  of  Susan  J.  Berry 

On  the  bill  (8. 33)  for  the  relief  of  J.  A.  Henry  and  others 

On  the  bill  (8. 199)  for  the  relief  of  L.  H.  and  G.  C.  Schneider 

On  the  petition  of  Angeline  Logan 

On  the  bill  (8.  6.33)  for  the  relief  of  R.  W.  Corbin  and  others 

On  the  biU  (S.  33)  for  the  relief  of  R.  W.  Corbin  and  others 

On  the  memorial  of  Elisha  Basse 

On  the  bill  (8.235)  for  the  relief  of  Joseph  Kinney 

On  the  bill  (8.  33)  for  the  relief  of  R.  W.  Corbin  and  others 

On  the  petition  of  Mary  A.  Blackwelder 

On  the  petition  of  Ebenezer  Walker 

On  the  petition  of  Mrs.  Rosa  Vertner  Jeffrey 

On  the  memorial  of  Warren  Mitchell 

On  the  bill  (8. 426)  for  the  relief  of  Masonic  Hall  Company  of  Atlanta, 

Ga 

On  the  bill  (H.  R.  1888)  for  the  relief  of  Macon,  Ga 

On  the  petition  of  the  book  agents  of  the  Methodist  Episcopal  Church 

South,  a  corporation  at  Nashville,  Tenn 

On  the  bill  (8. 250)  for  the  relief  of  the  National  Bank  of  Western  Arkansas. 
On  the  petition  of  Michael  Granery,  Nicholas  Ware,  and  Moline  Lange.. 
On  the  bill  (8.  61)  for  the  relief  of  the  Richmond  Female  Institute,  of 

Richmond,  Va 

On  the  bill  (H.  R.  2096)  for  the  relief  of  James  Fishback 

On  the  two  petitions  and  papers  of  T.  A.  Walker 

On  the  bill  (S.  271)  for  the  relief  of  the  estate  of  John  Waters 

On  the  papers  of  W^  B.  Gosa,  of  Pine  Bluff,  Ark ;.. 

On  the  bill  (8.  957)  for  the  relief  of  Michael  Callahan 

On  the  petition  of  Isaac  Bloom 

On  the  bill  (8.  342)  for  the  relief  of  Phopbe  Henrietta  Grossbeck 

On  the  bill  (8.  471)  for  the  relief  of  Miles  S.  Draughon 

On  the  bill  (H.  R.  1224)  for  the  relief  of  Will  R.  Hervey 


&45 
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On  the  bill  (S.  378)  for  tbe  relief  of  William  L.  Hickam 

Od  the  ease  of  William  L.  Adams 

Od  the  petition  of  George  R.  Deonis 

On  the  petition  of  Mrs.  £lizaE.  Hebert 

On  the  petition  and  papers  of  Oeorge  M.  Hazen 

Oq  tbe  bill  (S.  834)  for  the  relief  of  Mrs.  Marf^raret  A.  Spencer 

On  the  bill  (S.  487)  for  the  relief  of  Mrs.  Maria  B.  Wolfe 

On  the  bill  (S.  337)  for  the  relief  of  Thomas  H.  Halsey 

On  the  bill  (H.  R.  622)  for  the  relief  of  workmen  employed  in  the  con- 


stmction  of  Poverty  Island  light-bouse,  Lake  Michigan. 
On  the  bill  (S.  2^)  for  the  relief  of  Gibbes  &  Co 


On  tbe  bill  (S.  319)  for  the  relief  of  the  Metropolitan  police  force 

On  the  bill  (S.  33)  for  the  relief  of  Henry  Halfin  and  others i 

r»n  the  petition  of  James  C.  MoBurney , 

On  the  petition  of  Jesse  Turner  and  others i 

f>n  the  petition  of  Messrs.  Doughty  &  Card 

<>n  tbe  i»etition  of  Thomas  M.  Simmons j 

On  tbe  bill  (H.  R.  762)  grantiug  a  pension  to  John  S  Hall , 

On  the  bill  (8.  30s)  for  the  relief  of  Joseph  N.  Lewis > 

On  tbe  bill  (S.  271)  for  the  relief  of  the  Methodist  Episcopal  Church  ! 

Sonth,  at  Charleston,  Kanawha  County,  W.  Va ! 

Oq  the  claim  of  Claude  H.  Masten,  snrviVing  partner  of  the  firm  of  Le 

Vert  &  Masten,  of  Mobile,  Ala.,  for  himself  and  in  behalf  of  Octavia  , 

Le  Vert  and  her  two  children ! 

On  the  bill  (S.  32)  for  the  relief  of  J.  M.  Micou  and  others 

On  the  claim  of  Miriam  L.  Gager  i 

On  tbe  bill  (H.  R.  888)  for  the  relief  of  James  McGregor i 

On  tbe  bill  (S.  80)  to  reimburse  the  State  of  Kansas  fur  expenses  incurred  i 

by  said  State  for  the  l/nited  States  in  repelling  invasions  and  suppress-  | 

in^  Indian  hostilities .*. ..,.., 

On  tbe  petition  of  Mrs.  Mary  Dove , 

On  tbe  bill  (S.  33)  for  the  relief  of  R.  W.  Corbin  and  others , 

On  the  bill  (S.714)  for  the  relief  of  Joseph  E.  Moore 

On  tbe  bill  (&  965)  for  the  relief  of  Eunice  J.  Stockwell 

Oq  the  bill  (S.  367)  for  the  relief  of  Louisa  Albertson 

On  the  petition  of  Mrs.  Nannie  Hall 

On  tbe  bill  (a  518)  for  the  relief  of  William  Smitha 

Onthe  bill  (S.  726)  for  the  relief  of  Henry  E.  Siisar 

On  tbe  petition  of  Treadwell  8.  Ayers 

On  the  memorial  of  Thomas  M.  Redd 

On  tbe  petition  and  bill  (8.  241)  for  the  relief  of  George  Y.  Hebb 

On  the  bill  (8.  351)  for  the  relief  of  the  domestic  and  Indian  missions 

and  Sunday-school  board  of  the  Southern  Baptist  Convention 

On  the  bill  (8.  66)  for  the  relief  of  John  Thorns 

Oq  tbe  bill  (8.  32)  for  the  relief  of  Mrs.  M.  J.  Donahoe 

Onthe  bill  (8.  482)  for  the  relief  of  William  H.  Nessle 

On  the  bill  (H.  R.  1892)  for  tbe  relief  of  Mrs.  Amanda  Rains 

On  the  petition  of  Peter  Stoub 

On  the  petition  of  Mrs.  M.  A.  McClannahan , 

On  tbe  bill  (H.  R.  3119)  for  the  relief  of  John  L  Thomas , 

On  the  bill  (8. 1065)  with  the  petition  and  papers  of  the  Rev.  Toossaint 

Mesplie 


On  tbe  bill  (8.  789)  for  the  relief  of  Michael  Fentenheime 

0ntbebill(8.233)fortherelief  of  JohnE.Catlett 

On  thebiU  (8.  29)  for  the  relief  of  Robert  McRae 

On  tbe  bill  (8. 1136)  for  the  relief  of  Miguel  D.EsUva 

On  the  petition  of  Frank  P.  Haywood,  sr 

On  the  petition  of  Vance  and  Brother 

On  the  biU(H.R.  4556)  for  the  relief  of  F.W.Golladay 

On  the  bill  (a  984)  for  the  relief  of  William  H.  Merritt 

On  the  bill  (8.  774)  anthorizing  the  Solicitor  of  the  Treasury,  by  and 
▼ith  the  consent  of  tlie  Secretary  of  War,  to  cancel  certain  contracts 
for  tbe  sale  of  lots  of  land  made  at  Harpers  Ferry  in  the  vear  1869  by 
the  United  States,  to  resell  the  same,  and  sell  or  lease  all  other  real 
estate  and  riparian  rights  now  owned  by  the  United  States  at  Harper's 
Ferry,  W.Va 
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On  the  bill  (S.503)  for  the  relief  of  F.  G.  Schwatka,  sr '  2  44G 

On  the  bill  (iS.  615)  for  the  relief  of  the  estate  of  Mrd.  Elizabeth  Patterson . '  2  447 

On  the  bill  (S.  1146)  for  the  relief  of  Monroe  Donoho 2  44S 

On  the  bill  (S.210)  for  the  relief  of  J.  A.  Stevenson '  2  44y 

On  the  petition  of  the  Jetiernonville  and  Louisville  Ferry  Company '  2  451 

On  the  bill  (H.  R.  32?^4)  for  the  relief  of  James  Johnson 2  4:v3 

On  the  petition  of  Robert  Spaugh t  2  -472 

On  the  bill  (S.762)  for  the  relief  of  C.T.  Eubanks 8  474 

On  the  bill  (H.  R.  32.57)  for  the  relief  of  William  H.  Merritt 2  477 

On  the  bill  (H.  R.  3289)  for  the  relief  of  William  J.  Alexander 2  47:3 

On  the  bill  (S.  530)  for  the  relief  of  Alexander  Davis |  2  479 

On  the  bill  (H.  R.  3576)  granting  a  pension  to  Catherine  D.  Hant '  2  4*4 

On  the  bill  (8.  752)  for  the  relief  of  William  H.  Newman  and  Lewis  A.  I 

VanHoflfman 2  '  4^ 

On  the  bill  (S.  t^^2)  to  authorize  the  proper  accounting-officer  of  the  I 

Treasury  to  audit  and  pay  the  claim  of  the  State  of  Tennessee i  2  '  499 

On  the  bill  (H.  R.  3733)  for  the  relief  of  Hanson  Harmon 2  50o 

On  the  petition  of  George  W.  Saulpaw 2  501 

On  the  bill  (H.  R.  1371)  for  the  relief  of  John  W.  Skiles '  2  503 

On  the  bill  (S.  295)  for  the  relief  of  William  C.  Edmonston i  2  5U4 

On  the  petition  of  L.  Madison  Day  for  the  return  of  the  purchase-money 

of  certain  real  estate •  2  505 

On  the  memorial  of  Benjamin  Holladay  for  compensation  for  spoliations  ;  | 

by  Indians  on  his  property  while  carrying  the  mails  of  the  United 
States,  and  for  damages  and  expenses  incurred  in  oonsequence  of  the 
changing  of  his  mail-route,  in  compliance  with  military  orders,  and  for  | 

property  taken  and  used  by  the  military  forces  of  the  United  States.  .J  3  ,  513 

On  the  petition  of  John  H.  Perkins '  3  i  515 

On  the  petition  of  Francis  A.  Robinson 3  I  516 

On  the  memorial  of  Clarissa  Bishop,  praying  compensation  for  property  I 
alleged  to  have  been  taken  from  her  by  the  United  States  Army  in  i  i 

1862 '  3  517 

On  the  bill  (H.  R.  2242)  for  the  relief  of  William  T.  Malster i  3  518 

On  the  claim  of  William  B.  Webb 3  519 

On  the  biU  (H.  R.  3861)  to  reimburse  Richard  Joseph  for  money  paid  on  i 

forged  vouchers * 3  .^2t> 

On  the  bill  (S.  191)  for  the  relief  of  John  Fletcher 3  I  521 

On  the  bill  (H.R.  2421)  for  the  relief  of  H.  H.  Lemon '  3  i  526 

On  the  bill  (H.  R.  3856)  for  the  relief  of  T.  A.  Kendig ;  3  541 

COMMITTEE  OX  THE  DISTRICT  OF  COLUMBIA.  |  | 

On  the  bill  (S.  694)  to  incorporate  the  National  Security  Life  Insurance 
Companv,  of  Washington,  D.  C 

On  the  bill  (H.  R.  3690)  to  relieve  the  churches  of  the  District  of  Co- 
lumbia, and  to  clear  the  title  of  the  trustees  to  such  property 

On  the  bill  (H.  R.  3969)  regulating  the  appointment  of  Justices  of  the 
peace,  commissioners  of  deeds,  and  constables  within  and  for  the  Dis- 
trict of  Columbia,  and  for  other  purposes 

On  the  petition  of  Joseph  Williams 

On  the  bill  (H.  R.  2057)  to  amend  the  charter  of  the  Mutual  Fire  In- 
surance Company  of  the  District  of  Columbia 

On  the  bill  (S.  339)  for  the  relief  of  William  Bowen,  of  the  District  of 
Columbia 

On  the  bill  (S.  1238)  to  levy  »  tax  on  the  sale  of  spirituous  and  malt 
liquors  in  bar-rooms  and  all  places  where  intoxicants  are  sold  by  the 
drink  in  the  District  of  Columbia 
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COMMITTEE  ON  PATENTS. 

On  the  bill  (S.  146)  to  confirm  the  term,  for  the  period  of  seventeen 
years  from  the  date  of  its  original  grant,  of  the  patent  of  Thomas  A. 
Weston 

On  the  bill  (8.  501)  for  the  relief  of  John  C.  Birdsell 

On  the  bill  (8. 187)  for  the  relief  of  S.  V.  Ben6t 

On  the  bill  (8.  300)  to  amend  the  statutes  in  relation  to  patents 
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Oo  the  petition  of  Geor£e  W.  Hunt,  admiDistrator  of  the  estate  of  Walter 

Huot,  deceased 

Od  the  bill  (S.  478)  to  extend  a  patent  to  Horace  A.  Stone 

On  the  bill  (S.  72)  for  the  relief  of  the  heirs  of  William  A.  Graham 

Od  the  bill  (S.  231)  for  the  relief  of  Herman  E.  Davidson  and  the  heirs 

of  Charles  H.  Davidson 

On  the  bill  (S.  379)  for  the  relief  of  William  Wheeler  Hubbell 

On  the  bill  (S.  325)  for  the  relief  of  Thomas  Poultney 

On  the  application  of  Moses  Marshall  for  the  extension  of  a  patent , 

Od  the  bill  (S.  K96)  to  authorize. the  extension  of  the  patent  of  Gilbert 

Jessnp 

On  the  bill  (S.  5&3)  for  the  relief  of  William  H.  Akina  and  Jacob  D. 

Felthoosen 
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45th  Congress,  )  SENATE.  (  Eepoet 

2d  Session.       ]  \  No.  210. 


IX  THE  SENATE  OF  THE  UNITED  STATES. 


April  1, 1878.— Ordered  to  be  printed. 


Mr.  Ingalls,  from  the  Committee  on  the  District  of  Colambhi,  submit- 
ted the  following 

REPORT: 

[To  accompany  bill  S.  C94.] 

The  Committee  on  the  District  of  Columbia  have  had  under  consider- 
ation Senate  bill  No.  694,  in  the  amended  form,  recommitted  to  said 
committee  and  ordered  printed  by  the  Senate  on  the  25th  of  March, 
and  have  agreed  to  report  the  same  as  a  substitute  for  the  original  bill, 
and  to  recommend  its  passage. 

In  the  consideration  of  this  measure  the  committee  invited  an  ex- 
presRion  of  views  from  several  insurance  officials  and  ex-officials  whose 
experience  in  the  practical  administration  of  State  supervisory  laws 
over  tbis  class  of  corporations  would,  as  it  seemed  to  the  committee, 
render  their  opinions  and  advice  of  special  value.  The  committee  have 
received  numerous  responses  to  these  invitations,  and  in  preparing  the 
sabstitute  have  availed  themselves  of  the  suggestions  and  criticisms 
presented  to  them.  They  have  endeavored  to  perfect  the  bill  and  ren- 
der it  practically  unobjectionable,  while  the  main  principle,  the  distinct- 
ive features  of  the  bill,  have  not  been  materially  altered  from  the  form 
io  which  they  were  first  presented. 

In  granting  a  charter  of  this  kind  it  is  desirable  that  Congress  should 
avail  itself  of  the  experience  of  the  States  and  the  operations  of  similar 
corporations  under  State  laws,  and  so  legislate  as  to  protect  the  policy- 
holder's interest  in  the  payment  of  his  policy  whenever  it  may  become 
doe.  The  experience  of  the  national  government  in  protecting  the  note- 
holders of  national-bank  notes  suggests  an  adequate  remedy  for  secur- 
ing policy-holders  against  mismanagement  in  life-insurance  companies, 
by  requiring  the  reserve  ui)on  every  policy  issued  by  a  company  to  be 
placed  in  government  custody.  The  reserve  constitutes  over  97J  per 
cent,  of  the  total-liabilities  of  thirteen  of  the  leading  companies,  and 
nearly  1)8  per  cent,  of  the  liabilities  of  the  six  heaviest  companies  in 
the  United  States.  When  this  is  rendered  secure,  the  self-interest  of 
company  managers  may  be  safely  trusted  to  provide  for  the  remaining  2 
or  2^  per  cent,  of  liabilities.  The  reserves  are  the  amounts  which  must 
be  reserved  from  past  and  present  paymentR,  and  safely  kept,  to  enable 
a  company  to  fulfill  its  future  obligations.  Place  the  reserve  upon  each 
IK)licy  where  it  will  be  beyond  the  reach  of  accident,  and  the  policy  will 
lie  as  good  as  it  can  be  made.  This  is  what  is  needed  by  the  people  in 
the  United  States  at  the  present  time. 

Great  distrust  in  the  institution  of  life-insurance  has  been  caused  by 
the  failures  of  this  class  of  companies  during  the  past  few  years.  Ileck- 
less  management,  expensive  competition  for  business  with  older  and 
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better  coinpauies,  the  sbriukage  of  valuea  not  properly  guarded,  and 
scheming  speculation,  unrestrained  by  adequate  supervision,  have 
brought  many  of  these  corporations  into  bankruptcy  and  the  system  into 
disrepute.  These  things  have  demonstrated  the  importance  and  neces- 
sity of  requiring  in  the  charter  for  a  new  company  that  the  reserves  on 
all  its  policies  shall  be  placed  in  government  custody.  The  great  mag- 
nitude of  the  business,  and  its  vital  relations  to  the  welfare  of  millions 
of  our  people,  are  certainly  potent  reasons  for  the  extension  of  every 
guarantee  of  protection  which  government  can  possibly  give  to  the  in- 
sured. Under  the  New  York  State  registry  law  it  was  optional  with 
companies  to  secure  all  or  a  portion  only  of  their  policies  by  deposit  of 
reserves  in  State  custody.  This  left  the  unregistered  x>olicies  as  insecure 
as  those  of  a  company  making  no  deposit  of  reserves  on  any  of  its  poli- 
cies, and  the  company  was  of  course  exposed  to  the  same  hazards  of 
management  as  other  companies. 

The  comparative  working  of  the  two  plans  is  shown,  however,  in  the 
case  of  the  North  America  Life  Insurance  Company,  now  in  the  hands 
of  a  receiver.    The  actuary's  report  contains  the  following  statement: 

Total  deposited  in  the  insaraDce  department,  $1,2:^,200,  divided  between  special  or 
registered  deposit  fund,  and  general  deposit  fund,  as  follows : 

For  special  accoant— registered  policies  only : 

Bonds  and  mortgages , $1,067,200 

United  States  bonds 63,000 

Total  deposit  for  registered  policies * 1,130,200 

Liability  on  registered-policy  business I,009,be0 

For  general  account — all  policies : 

Bonds  and  mortgages 95, 500 

Uuited^States  bonds 6,500 

Total  deposit  for  all  policies : 102,000 

Add  miscellaneous  assets  not  deposited 170,174 

Total 272,174 

Xon-registered  policy  and  miscellaneous  liability 1,913,940 

This  proves  that  there  was  and  is  a  virtue  in  the  registry  system  which  fairly  well 
administered  would  x>rove  in  fact  highly  conservative  of  the  interests  of  policy-holders 

The  main  object  of  the  bill,  the  security  of  policy-holders,  is  worthy ^ 
and  of  no  slight  importance  to  the  people  who  patronize  life-insurance 
corporations.  There  seems  to  be  no  good  reason  why  Congress  should 
not  grant  the  charter  asked  for,  and  the  committee  therefore  unanimously 
recommend  the  passage  of  the  substitute  herewith  presented. 

We  also  present  the  following  indorsements  and  papers  relating  to 
the  measure,  which  have  been  submitted  to  the  committee: 

[From  the  State  Auditor  of  Massaohusetts,  who  for  raftoy  yean  was  Insnnuioo  CommittdoBer  of  that 

Stete.] 

Boston,  February  30, 1878, 
In  response  to  your  request  for  my  opinion  of  the  provisions  of  Senate  hill  694, 1 
am  prompted  to  say  briefly  that,  for  a  century  or  more^  Itfe-insuranoe  has  been  nowing 
up  from  its  erude,  anpretentions  beginnings  into  its  present  enormous  maffnitude  until 
it  has  become  an  institution  of  national  interest  and  importance.  Intended  as  a  great 
and  noble  benefaction,  actuarial  science  and  financial  experience  have  been  largely 
and  constantly  devoted  to  the  solution  of  its  problems  and  the  maintenance  of  its  sol- 
vency and  usefulness. 

Both  in  England  and  in  this  countryi  government  has  sought  in  various  ways  io 
regulate  its  acuninistration  and  protect  its  patrons,  but  failure  in  this  respect,  wher- 
ever occurring,  has  been  in  most  instances  tne  result  of  partial  and  defective  legisla- 
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tioo.  The  insarauce  departments,  established  in  many  of  onr  own  States  for  the  super- 
risioD  of  this  business,  have,  as  a  rnle,  administered  the  laws  as  faithfully  and 
efficiently  as  their  authority  wonld  permit.  Bnt  experience  has  shown  that  some  of 
the  chief  difficnl  ties  in  their  way  have  arisen  from  the  inadequate,  imperfect,  and  often 
eooflietiDg  provisions  of  statutory  enactments,  and  thus  the  grossest  mismanagement 
and  the  most  stupendons  frauds  have  been  practiced  with  impunity  and  defiance. 

Heoce  as  an  old  official  in  the  department  of  supervisory  service,  and  as  an  earnest 
advocate  of  the  largest  measnre  of  equity  and  protection  for  the  assured,  I  do  not  hesi- 
tate to  welcome  any  enactment  calculated  to  secure  reform  and  safety.  Such  I  oon- 
ceire  to  be  the  paramount  purpose  of  the  bill  referred  to. 

In  view  of  the  unfortunate  developments  which  have  inflicted  such  great  and  wide- 
»{ireAd  I068  and  disappointment  upon  multitudes  of  dependent  families  whose  hopes  of 
CHcape  from  want  and  suffering  were  predicated  on  the  supposed  honesty  and  solvency 
of  life-insurance  compiCnies  that  have  proved  faithless  and  fraudulent,  such  legislation 
will  do  much  to  restore  confidence  and  establish  security. 

Hot  without  citing  the  details  of  this  bill,  some  of  which  are  not  essentially  difiler- 
^'Qt  in  form  and  principle  from  those  usually  and  necessarily  appertaining  to  simi- 
lar organizations,  i>ermit  me  to  venture  the  opinion  that  its  im^Kirtant  features  are 
fmioently  pro^^ressive  in  character  and  purpose  in  so  far  as  they  guarantee,  beyond 
possibility  of  impairment,  a  perpetual  security  of  the  net  values  or  reserves  of  all  out- 
standing policies  and  annuity  bonds  issued  by  the  company.  The  semi-annual  com- 
patation  of  the  reserves  which  make  up  the  aggregate  value  of  such  policies  and 
bonds,  and  the  safe  investment  and  deposit  of  the  amount  thereof  in  government  cus- 
tody for  the  benefit  of  the  assnred,  are  in  themselves  a  perfect  pledge  of  protection  in 
that  behalf,  both  to  the  custodian  and  to  the  claimant.  When  it  is  considered  that 
Qoder  the  provisions  of  the  bill,  the  amount  so  held  is  absolutely  beyond  the  com- 
]iaoy 'a  control,  and  that  no  portion  of  the  reserves  on  deposit  can  be  withdrawn,  except 
upon  proi)er  proof  of  excess,  forfeiture,  expiration  of  risk,  or  of  the  payment  of  ma- 
tared  polieiee,  it  becomes  at  once  and  conclusively  apparent  that  in  the  net  values  of 
their  claims,  the  interests  of  policy  and  annuity  owners  cannot  in  any  conceivable 
eontiogeney  be  jeopardized  by  financial  reverses,  incompetency,  or  mismanagement  in 
the  administration  of  the  company's  affairs.    «     *    • 

In  ooQclosioo,  let  me  express  my  belief  that  the  element  of  security  contemplated 
hy  this  bill,  faitbfally  maintained  as  it  would  be  within  the  power  and  control  of  the 
goTcmmenty  coald  not  fail  to  meet  successfully  a  long  and  much-needed  rejquirement, 
the  exiatenee  of  which,  in  recent  years  of  life-insurance  history  of  this  eountry, 
would  have  saved  to  trusting  patrons  immense  sums  of  which  they  have  been  robbed 
by  oormpt  and  dishonest  offiioials.  Such  a  principle  universally  established  would 
effectually  contribute  to  the  protection  and  welfare  of  millions  of  people  scattered 
'>Ter  the  length  and  breadth  of  the  land,  whose  expectations  of  relief  and  competence 
are  largely  dependent  upon  the  preservation  and  integrity  of  life-insurance.  Assumed 
>Qd  administered  without  risk  of  expense,  embarrassment,  or  loss,  as  fully  provided 
^nat  in  this  bill,  it  wonld  seem  eminently  fitting  that  a  paternal  government  should 

encoorsge  a  measure  so  manifestly  certain  t-o  result  in  practical  benefit  to  its  subjects. 

•  •  •  «  •  *  « 

Very  respectfully,  yours, 

JULIUS  L.  CLARKE. 

TorKKA,  Kaxs.,  February  13,  1878. 
The  distinctive  feature  of  this  bill  is  the  deposit  of  the  reserve  on  every  policy  with 
the  United  States  Treasurer.    ♦    *     » 

I  am  frank  to  say  that  a  deposit  sj'^stem  similar  to  the  one  proposed  for  the  National 
'^«curity  Life  is  the  only  true  policy  for  securing  the  insured.     »    •    * 

ORRIN  T.  WELCH, 
Superintendent  of  Inattraiwe. 

[From  the  Kansas  Ii  sarance  Report,  1877. J 

Tb«  question  naturally  arises  in  the  minds  of  the  policy-holders,  has  legislation 
thrown  around  this  interest  such  safeguards  as  the  nature  and  magnitude  of  it  demand  ? 

*  *  Daring  the  year  1876,  nine  national  banks  failed,  with  outstanding  circulation 
•mthe  lat  of  October  of  $412,806,  secured  by  deposit  in  the  Treasury  of  the  United 
^Atea of  1633,339.75.  •  •  *  For  the  purpose  of  illustration,  the  present  condition 
<if  thneltfe-ineoranoe  companies,  located  in  the  city  of  New  York,  which  have  failed 
vitiiiii  tiae  part  few  months,  will  suffice.  As  shown  by  the  reports  of  official  in  vestiga- 
tKNH,  the  l&^ilitlee  of  these  three  companies  are  $10,399,478,  and  their  combined  avail- 
able aaiala  are  #4,968,084 ;  assets  less  than  liabilities,  $5,431,394.    *    «    * 

SapsiifaittD  of  inearanee  which  does  not  require  this  interest  of  the  policy-holders 
tobedapoiitediii  public  depositories  cannot  be  more  efi'ectual  than  a  vault  without 
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a  lock;  it  does  do!  guard  against  specalative  officers  investing  the  companies'  fundn 
in  wild  speculations  for  private  gain,  nor  thievish  ones  from  stealing  them.  •  •  * 
This  interest  of  the  policy-holders,  secured  only  hy  the  honesty  of  the  officers  man- 
aging these  companies,  has  been  purchased  and  paid  for  from  savings,  or,  mor^  prop- 
erly, deposited  with  these  companies  for  a  term  of  years  or  until  death,  as  a  shield  to 
the  families  of  those  who  have  purchased  or  deposited  the  same  against  disaster  and 
want.  The  officers  of  the  companies  holding  this  interest  have  by  their  management 
and  dealings  merited  and  do  possess  the  conUdence  of  the  patrons  and  the  public  gen- 
erallyi  but  was  the  confidence  of  the  patrons  and  the  pnblic  generally,  a  f«w  mouths 
since,  any  less  in  the  companies  which  have  lately  failed  and  defrauded  their  policy- 
holders to  the  extent  of  millions  of  dollars  f 

Hartford,  Coxx.,  Fihruary  26, 1878. 

The  bill  contains  some  most  admirable  features  for  the  security  of  policy-holders  of 
the  company,  and,  with  the  restrictions  in  the  direction  of  those  which  I  have  taken 
the  liberty  to  indicate,  thei*e  can  be  no  objection  to  it. 

JOHN  W.  6TEDMAN, 
Insurance  ComtnUsioner. 

Wasiuxgtox,  D.  C,  February  19,  1878. 

A  very  careful  reading  of  the  bill  has  convinced  me  that  the  policy  proposed  will 
meet  a  want  long  felt.    In  fact,  this  is  the  only  true  plan  for  securing  the  insured.     * 

HANNIBAL  D.  NORTON. 

CoLUMiius,  Ohio,  March  5, 1&78. 

It  seems  to  me  that  a  company  thus  organized  in  the  manner  this  proposes,  properly 
managed,  would  grow  at  once  into  popular  favor  throughout  the  Union.    «    *     • 

W.  D.  HILL, 
Superintendent  of  Insurance. 

•  Nashvillb,  Tenx.,  Afaro^  18,  187H. 

I  have  the  honor  to  return  Senate  bill  No.  694,  having  submitted  it  to  Hon.  Wm. 
Morrow,  former  commissioner  of  insurance  for  this  State.    We  both  consider  the  bill 
as  good,  the  requirements  being  amply  sufficient  for  protection  to  the  policv-holders. 
»  MARSHALL  T.  POLK, 

Treasurer  and  Insurance  Commissioner  of  Tenneseee, 

Dethoit,  Mich.,  February  22, 1678. 

I  am  of  the  opinion  that  in  its  purpose  and  design  it  will  afford  ample,  unquestion- 
able security  to  the  company,  and  especially  to  the  policy-holders,  throwing  around 
them  the  necessarv  safeguards  so  much  desired  iu  life  insurance. 

J.  T.  PATTON. 

Providknck,  R.  I.,  November  14,  1877. 

I  am  intimately  acquainted  both  with  Hon.  Wm.  Barnes  and  with  Mr.  Clarke,  and 
have  entire  confidence  in  their  opinions.  I  feel  satisfied  that  the  proposed  plan  for  a 
life-insurance  company  would  give  greatly  increased  security  to  the  insured  and  would 
be  a  great  advance  upon  the  present  generally -received  system. 

£.  M.  SNOW^. 

[From  Hoa.  William  Barnes,  superintendent  of  the  New  York  Insurance  Department  from  1860tol870.  • 

Albany,  N.  Y.,  February  23,  1878. 
^  *  •  •  •  *  # 

The  main  point  in  the  proposed  bill  is  securing  the  reserve  or  reinsurance  fund  in 
the  I'reasury  of  the  United  States.  It  is  this  feature  which  should  commend  the  bill 
to  your  favorable  consideration.  If  the  business  of  life  insurance  is  to  be  allowed  and 
sanctioned  iu  this  country,  and  the  government  itself  will  not  issue  policies  (as  in 
Great  Britain  or  otherwise),  then  the  next  best  thing  is  to  have  governmental  custmly 
of  the  reserve,  thereby  insuring  the  safety  of  the  policy-holder  so  far  as  his  policy 
obligation  is  concerned. 
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In  the  light  of  recent  experience  this  is  certainly  a  fj^reat  desideratuni.  In  the  State 
of  Xew  York  the  error  was  committed  of  allowing  life  companies  to  register  and  secure 
s  portion  of  their  policies,  and  not  all  of  them,  in  a  single  company ;  so  that  in  the 
case  of  the  North  America  Li fe-Insn ranee  Company,  if  M  the  policies  had  been  regis* 
tered,  there  would  have  been  no  failnre  of  the  company.  As  it  is  now,  the  registered 
foiicies  are  more  than  ten  times  as  valnable  as  the  unregistered  policies.  (See  Actuary 
keyes's  report,  published  in  the  New  York  Tribune  supplement  of  October  6, 1877.) 

On  the  hDbjectof  the  advantages  and  expediency  of  registering  life-insnrance  poli- 
cies, I  beg  leave  to  refer  your  committee  to  my  opinions  as  heretofore  recorded,  when 
acting  as  superintendent  of  the  insurance  department  of  the  State  of  New  York.  (See 
repons  filed  1867  and  186U.) 

WILLIAM  BARNES. 

[From  the  New  York  lasnmnce  Ileports  of  Hon.  Win.  Barnes  for  1867  and  1869.] 

The  registry  system  combines  the  advantages  of  individnal  and  corporate  enticrprise 
with  governmental  custody,  supervision,  and  guardianship  of  the  funds.      •    •     • 

So  far  as  the  question  of  security  is  concerned,  a  policy  duly  registered  in  this  de- 
partment is  probably  the  safest  life-insurance  policy  that  can  be  issued  by  a  corpora- 
tion. •  •  •  The  peculiar  merits  of  the  registered- policy  system  over  mere  gov- 
ernmeut  insurance  policies  are,  as  in  the  case  of  the  New  York  State  banks  (afterwards 
copied  by  the  United  States),  in  adapting  governmental  security  and  responsibility  to 
corporate  and  individual  enterprise  and  management  of  business,  thus  combining  and 
organizing  tbe  elements  in  which  each  is  superior.  If,  in  the  future  history  of  life-insnr- 
aoce  companies  in  this  country,  evils  and  practices  are  developed,  subversive  and  de- 
structive to  the  public  interests,  an  appropriate  remedy  can  be  provided,  so  far  as  the 
reinsurance  fond  is  concerned,  by  making  tbe  registration  of  policies  compulsory  in- 
stead of  voluntary  on  the  part  of  the  companies. 

[From  the  New  York  Insurance  Report  of  Hon.  Qeorj'e  W.  Miller  for  1670.] 

Perfect  assotance  that  a  company  has  securely  invested,  and  in  entirely  safe-keeping, 
the  amount  which  by  the  legal  standard  will  be  sufficient  to  meet  its  liabilities,  is  about 
the  highest  security  which  can  reasonably  be  expected.  This  assurance  would  seem 
to  be  fairly  the  result  of  the  registered  policy  system.  »         •         «         There  are 

many  who  believe  that  this  system  should  be  made  compulsory ;  that  the  public  inter- 
ests demand  that  the  legislature  should  provide  this  protection  to  those  interested  in 
life-insnnnoe.  *  *         *         If  investigation  discloses  that  companies  are  not 

honestly  and  faithfully  reserving  assets  to  an  amount  and  of  a  character  adetjuate  to 
meet  their  ultimate  liabilities,  a  remedy  will  very  likely  be  provided  by  the  legislature 
compelling  tlie  adoption  of  this  system. 

[From  tbe  remarks  of  Mr.  L.  J.  Barnes  before  the  committee.] 

Id  1855,  Massachusetts  created  a  separate  insurance  department;  New  York,  three 
years  afterward.  The  combined  influence  of  the  two  in  purifying  and  controlling  this 
ersat  department  of  finance  and  in  educating  the  public  in  reference  thereto  is  well 
KDOWD,  and  has  been  of  the  most  salutary  character  and  of  great  protection  to  the 
people. 

In  1860,  nineteen  companies  were  doing  business  in  Massaohnsetts,  bavin;;  55,360 
])olieiee  in  force,  insuring  $151,321,230,  with  a  reserve  of  $18,306,792,  which  was  one- 
third  more  than  was  required  by  the  State  ofBoial  valuation. 

la  1869,  there  were  64  companies  insuring  lives  in  Massachusetts.  Thov  had  in  force 
649,207  policy-contracts,  insuring  $1,826,171,426,  and  held  a  reserve  of  $182,167,426,  cal- 
culated according  to  the  M  issachusetts  standard. 

The  growth,  progress,  and  decline  of  the  business  in  New  York  is  shown  by  the 
iocompanyiog  table  (A). 

It  will  be  seen  thac  in  1870  there  were  41  domestic  and  30  other  State  companies 
•Qthorized  to  operate  agencies  in  New  York.  These  71  companies  had  in  force  747,807 
policies,  insuring  $2,023,8d4,955,  and  held  a  reserve  of  $209,300,445,  which  has  since 
swelled  to  $337,451,207,  which  was  held  by  38  companies  only,  at  the  close  of  1876. 

Tbos,  from  small  beginnings  thirty  years  ago,  the  business  of  life-insurance  has 
grown  to  be  one  of  the  most  important  financial  interests  in  the  country.  It  numbers. 
Perhaps,  9Q0,OUO  or  1,000,000  policy-holders,  and  controls  $400,000,000  of  reserves,  and 
a  still  larger  amount  of  invested  assets.  Upward  of  $40,000,000  are  annually  dis- 
haiaedtomoro  than  10,000  loss-claimants,  while  its  promises  to  pay  in  the  future  ag- 
S^ateto  the  figures  of  the  national  debt.  No  other  nation  in  trie  world  can  show  a 
>innlar  record  of  progress  and  energetic  management.  Great  Britain,  the  original 
home  of  tbe  bnsine's,  with  twice  as  many  companies,  may  boast  an  accumulation  as 
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large,  bat  in  the  number  of  policies  issaed  and  the  amount  insured  must  give  place  to 
her  younger  rival.  Germany  has  not  one-sixth  of  the  same  amount  insured,  and 
France  has  less  than  a  tenth. 

The  London  Reporter  and  Monetary  Times  of  November,  1867,  remarks  as  foUows 

**  It  is  obvious  to  all  persons  who  have  given  the  subject  a  moment's  consideration 
that  the  science  of  life-insurance  has  made  greater  progress  in  America  than  perhaps 
anywhere  else.  Certainly  our  transatlantic  friends  are  far  before  us  here  in  England 
in  their  knowledge  of  the  laws  which  ought  to  regulate  its  operations." 

There  is,  however,  another  feature  in  the  history  of  this  matter  which  cannot 
escape  notice.  Up  to  1877, 123  American  life-insurance  companies  bad  stopped  busi- 
ness or  failed ;  69  were  tlien  in  operation.  Nine  of  these  have  since  become  insolvent 
or  reinsured  their  risks  aud  retired,  while  -some  of  those  nominally  remaining  in  the 
field  are  not  in  a  remarkably  prosperous  condition.  Of  the  remaining  60  companies, 
17  are  located  in  the  New  Eufcliind  States,  15  in  New  York,  8  in  the  Middle  States,  8  iu 
the  Southern,  and  12  in  the  Western  and  Pacific  States.  The  table  herewith  (B)  con- 
tains the  names  of  45  life-insurance  companies  which  have  suspended  or  been  exclude 
from  business  in  New  York  since  the  year  1870. 

The  losses  of  the  people,  in  the  matter  of  reserves  alone,  from  insolvent  life-insur- 
ance companies  which  have  failed  within  the  past  few  years,  have  approximated  fifty 
million  dollars.  The  accompanying  table  (C)  will  show  the  reserves  accumulated  by 
ten  companies  which  have  failed  or  been  excluded  from  doing  business  in  the  State  of 
New  York,  within  a  few  years. 

The  failures  of  life-insurance  companies  have  been  of  late  so  frequent  and  of  such 
magnitude  as  to  command  general  attention,  aud  have,  to  a  great  extent,  destroyed 
or  seriously  impaired  public  confi<lence  in  the  advantages  of  the  system.  These  failures 
have  frequently  been  the  work  of  systematic  plunderers  and  wreckers,  who,  from  com- 
parative poverty,  suddenly  rolled  in  wealth  and  grandeur.  Securing  control  of  the 
machinery  of  the  companies,  these  wreckers  have  Bquandered  the  reserves  in  which 
policy-holders  had  a  large  equitable  interest,  and  before  sux>ervisory  officers  under 
State  laws  were  fully  informed  of  their  mischievous  practices,  or  could  put  in  motion 
the  hand  of  the  law,  the  work  of  destruction  has  generally  been  complete,  or  has  pro- 
ceeded so  far  as  to  cause  the  early  demiseof  the  victim.  Thus  company  after  company 
has  been  attacked,  and  gone  down,  and  with  them  have  perished  the  hopes  of  thou- 
sands and  hundreds  of  thousands  who  had  relied  upon  these  companies  to  protect 
them  and  their  dependent  families  from  future  want  and  sufifering.  So  wide<spread 
and  far-reaching  have  been  tbe  effects  of  snob  failares  that  do  part  of  the  oountry  has 
been  exempt  from  them ;  no  .State,  and  probably  no  Congressional  distriot,  but  con- 
tains its  disappointed  victims  of  the  nefarious  practices  herein  briefly  alluded  to. 

The  remedy  for  these  wrongs  seems  to  be  in  so  legislating  as  to  render  such  work  in 
the  future  impossible.  Tnis  can,  perhaps,  be  best  accomplished  by  requiring  the 
reserve  on  every  policy  to  be  safely  invested  and  placed  beyond  the  control  of  company 
officers  in  government  custody,  as  long  as  the  policy  continues  in  foree. 

It  is  not  claimed  that  the  general  government  can  exercise  any  authority  over  State 
corporations  operating  under  State  laws,  or  charters  iu  their  own  or  other  States  of 
the  Union.  Neither  does  the  bill  reported  authorize  the  company  to  be  incorporated 
thereunder  to  plant  agencies  or  transact  business  in  any  of  the  States  except  upon 
compliance  with  the  laws  of  such  States.  Each  State  regulates  the  admission  of  insur- 
ance companies  from  other  States,  or  from  the  District  of  Columbia,  npon  such  terms 
as  are  deemed  proper  and  beneficial  to  the  people  of  that  State.  Each  State  oan  legis- 
late upon  the  security  of  the  reserves  in  the  possession  of  insurance  companies  trans- 
acting business  in  such  State,  or  for  protecting  policy-holders  therein,  in  such  manner 
as  may  seem  good  to  its  law-makers.  But  in  the  District  of  Columbia  the  authority  of 
Congress  is  equally  unquestioned.  Congress,  under  the  Constitutional  power  **  to  ex- 
ercise exclusive  legislation  in  all  cases  whatsoever  over  such  District,''  has  from  time 
to  time  granted  corporate  powers,  by  special  charters,  to  all  kinds  of  companies,  and 
repeatedly  to  insurance  corporations,  both  fire  and  life.  A  bill  has  just  been  passed  by 
both  houses  of  the  present  Congress  extending  the  charter  of  one  of  these  corporations, 
so  that  the  practice  of  granting  charters  has  been  in  force  almost  continuously  since 
the  District  of  Columbia  became  the  seat  of  the  Government  of  the  United  States,  and 
I  apprehend  it  is  not  likely  now  to  be  seriously  questioned  or  denied  that  Congress 
may  exercise  that  power  by  granting  tbe  charter  asked  for  the  National  Security  Life- 
insurance  Company. 

The  provisions  of  Senate  bill  694,  requiring  tbe  safe  investment  and  government  cus- 
tody of  the  reserve,  constitute  its  distinctive  features.  They  are  of  great  importance 
to  the  people  of  the  whole  country,  who  are  so  largely  interested,  as  heretofore  shown, 
in  life-insurance-reserve  accumulations.  The  bill,  as  a  messnre  of  beneficial  secnrtty, 
is  unquestionably  one  of  ^at  value  to  the  insured  and  their  dependents.  It  is  cal- 
culated to  exei  t  a  salutary  influence  npon  the  entire  system  of  life-assnranoe  in  America. 
Its  passage  will  command  general  approval,  and  will  be  hailed  by  all  policy-holders 
as  an  important  and  effectual  step  in  the  right  direction. 
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Exhibit  B. 

Life-iiifiurfncj  comjcities  ivhick  hare  eeaaed  doing  hatineas  in  the  Stale  of  New  York  U^ce 

Dscemher  31, 1870, 


NEW  YORK  COMPANIES. 

1.  Farmers  &.  Mechanic8\ 

2.  American  Tontine. 

3.  Standard. 

4.  Widows  and  Orphans'  Benefit. 

5.  Amicable  Mutnal. 

6.  Empire  Mutual. 

7.  Mutual  Protection. 

8.  Craftsmen's  Life. 

9.  Empire  State. 

10.  New  York  State. 

11.  Excelsior. 

12.  Hope  Mutual. 

13.  Asbury. 

14.  Hercules. 

15.  Eclectic. 

16.  Guardian  Mutual. 

17.  National  Life,  of  New  York. 

18.  Commonwealth. 

19.  World  Mutual. 

20.  Goyernment  Secnrity. 

21.  Merchants'. 

22.  North  America. 

23.  Continental. 

24.  Security. 

25.  American  Popular. 

26.  Atlantic  Mutnal. 

27.  Univerpal. 


COMPANIES  OF  OTHKR  STATES. 

1.  Hahnemann,  of  Cleveland. 

2.  Safety  Deposit,  of  Chicago. 

3.  National  Life,  of  Chicago. 

4.  Intematianaly  of  Jersey  City. 

5.  Anchor,  of  Jersey  City. 

6.  National  Capitol,  of  Washington,  D.  C. 

7.  Economical  Mutual,  of  Providence. 

8.  Saint  Louis  Mutual,  of  Saint  Lonis. 

9.  American  National,  of  New  Haven. 

10.  Republic,  of  Chicago. 

11.  Teutonia,  of  Chicago. 

12.  Piedmont  and  Arlington,  of  Richmond. 

13.  Alliance  Mutual,  of  Leavenworth. 

14.  Mississippi  Valley,  of  Leavenworth. 

15.  New  Jersey  Mutual,  of  Newark. 

16.  Toledo  Mutual,  of  Toledo. 

17.  Life  Association  of  America,  of  Saint 

Louis. 

18.  Charter  Oak,  of  Hartford. 
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45th  Conobess,  )  SENATE.  i  Report 

2d  Session.       ]  \  No.  211. 


IK  THE  SENATE  OF  THE  UNITED  STATES. 


April  1, 1878.~Ordered  to  be  printed. 


Mr.  MiTCHBLiL.,  from  tbe  Committee  on  Bailroads,  sjibmitted  the  fol- 
lowing 

REPORT: 

[To  accompany  bUl  S.  23S,'\ 

The  Comaiittee  on  Bailroads,  to  whom  was  referred  Senate  bill  No. 
23S,  eDtitled  *^A  bill  to  extend  the  time  for  the  construction  and  comple- 
tion of  the  Northern  Pacific  Kailroad ;  and,  by  a  readjustment  of  the 
grants,  i^ithout  increasing  the  appropriation,  to  secure  the  construction 
of  ^e  Portland,  Salt  Lake  and  South  Pass  Bailroad,"  have  had  the 
same  ander  consideration,  and  beg  to  submit  an  amendment  in  the 
natore  of  a  substitute  for  said  bill,  and  ask  that  the  same  may  be 
treated  as  the  original  bill. 

This  substitute  provides  that  the  grants,  rights,  privileges,  corporate 
powers,  and  franchises,  including  the  franchise  to  be  a  corporation,  con- 
ferred upon  the  Northern  Pacific  Railroad  Company  by  its  charter  and 
the  various  joint  resolutions  of  Congress  amendatory  thereof  and  sup- 
plementary thereto,  be  confirmed,  granted,  and  continued  to  the  said 
Northern  Pacific  Kailroad  Company  as  now  reorganized;  and  eight 
years'  additional  time  from  the  date  of  the  passage  of  the  act  is  granted 
to  said  company  to  construct  its  main  line  of  road  via  the  valley  of  the 
€k>lambia  Biver  and  Portland,  Oreg.,  to  Kalama,  Wash.,  under  its  char- 
tor  and  the  acts  and  resolutions  of  Congress  relating  thereto.  The  ex- 
tension is  granted  upon  the  express  condition  and  understanding  that 
where  preemption  and  homestead  claims  were  initiated,  or  private  en- 
triee  and  locations  were  allowed,  upon  lands  embraced  in  the  grant  to 
said  company  prior  to  the  receipts  of  the  orders  of  withdrawal  at 
the  respective  district  land-offices,  the  lands  embraced  in  such  entry 
shall  not  be  held  as  within  the  gt^nt  to  said  company,  and  shall 
be  patented  to  the  parties  lawfully  entering  the  same;  and  incase 
of  abandonment  by  them  shall  be  open  to  pre-emption  and  home)  ad 
entry  only  of  actual  settlers ;  also  that  entries  remaining  unadjusted 
and  suspended  in  the  Oeneral  Laud  Office  on  account  of  an  increase  of 
price  of  the  even  sections  within  the  limits  of  the  grant  where  the  same 
were  made,  or  based  upon  settlement  made  prior  to  the  receipt  of  the 
orders  of  withdrawal  aforesaid  at  the  respective  district  land-offices, 
shall  be  relieved  from  such  suspension  and  carried  into  patent;  but 
nothing  in  the  bill  shall  be  construed  to  affect  existing  adjustments,  nor 
to  authorize  the  refunding  of  any  moneys  received  for  such  lands  under 
existing  laws. 

The  substitute  reported  by  the  committee  proposes  a  new  system  in 
reference  to  the  disposition  of  the  lands  included  within  the  grant. 
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whereby  all  such  lands  are  at  ouce  thrown  open  to  settlement  under  the 
pre-emption  laws,  the  lands  to  be  sold  by  the  United  States  to  actual 
settlers.  The  bill  on  this  subject  provides,  in  brief,  that  from  and  after 
the  passage  of  the  act,  thelands  included  in  the  grant — that  is,  the  alter- 
nate odd  sections — on  the  whole  of  the  then  non-completed  main  line  of 
road,  with  the  exception  of  its  right  of  way  and  lands  appurtenant 
thereto  on  either  side  thereof,  necessary  to  be  used  in  the  construc- 
tion and  in  the  operation  of  said  road  or  line,  and  those  required  for 
depots,  freight-housfss,  side-tracks,  water-stations,  wharves,  aud  other 
purposes  essential  to  the  operation  of  said  road,  shall  be  and  remain 
open  to  settlement  and  pre  emption  in  quantities  of  not  exceeding  one 
quarter-section,  or  160  acres,  under  existing  laws  and  regulations  re- 
specting the  disposal  of  the  public  lands,  and  at  the  price  of  $2.50  per 
acre,  such  sales  to  be  made  by  the  United  States,  and  the  proceeds  of 
the  sales  in  this  section  mentioned  shall  be  paid  into  the  Treasury  of 
the  United  States,  aud  by  the  Secretary  of  the  Treasury  set  aside  to 
the  credit  of  said  Northern  Pacific  Railroad  Company  as  a  separate 
fund ;  the  same  to  be,  by  the  Secretary  of  the  Treasury,  from  time  to 
time,  invested  in  United  States  securities  for  the  benefit  of  said  com- 
pany, its  trustees'or  assigns ;  which  securities  shall  be  sold,  when  re- 
quired, by  the  Secretary  of  the  Treasury,  and  the  proceeds  of  such  sales 
shall  be  paid  over  by  him  to  said  Northern  Pacific  Railroad  Company, 
its  trustees  or  assigns,  without  further  legislation  or  appropriation,  as 
the  road  in  sections  is  completed  and  accepted  by  the  government,  as 
particularly  described  in  the  bill.  It  provides  that  iron  and  coal  lands, 
and  lands  containing  the  precious  metals,  granted  to  the  Northern  Pa- 
cific Eailroad  Company  shall  not  be  subject  to  pre-emption  under  the 
provisions  of  the  bill,  but  shall  be  disposed  of  by  the  United  States,  un- 
der the  direction  of  the  Secretary  of  the  Interior,  according  to  the  gen- 
eral laws  of  the  United  States  applicable  to  such  lands,  and  the  net 
proceeds  thereof  paid  into  the  Treasury,  the  same  as  proceeds  arising 
from  lands  pre-empted,  aud  to  be  applied  for  tlie  benefit  of  the  sai'l 
company  in  the  same  manner. 

Section  5  of  the  bill  provides  that  on  the  completion  and  acceptance 
of  any  one  or  more  sections  of  said  road  of  25  miles  each,  as  provided 
under  existing  laws,  it  shall  be  the  duty  of  the  Secretary  of  the  Inte- 
rior, as  soon  and  as  often  as  the  surveys  and  plats  of  any  one  or  more 
townships,  or  fraction  of  a  township,  within  the  limits  of  the  grant 
upon  such  accepted  section  or  sections  of  road  shall  be  appmv^,  to 
cause  to  be  made  in  triplicate  a  complete  abstract,  showing,  first,  lands 
in  odd  sections  unsold,  and  to  which  no  pre-emption  rights  have  at- 
tached, and  so  earned  by  the  company;  second,  lands  in  odd  sections 
sold,  and  the  amount  of  .proceeds  thereof  paid  into  tbe  Treasury ;  and, 
third,  lands  in  odd  sections  to  which  pre-emption  shall  have  attached 
prior  to  the  completion  and  acceptance  of  said  section  or  sections  as 
aforesaid,  and  for  which  payment  has  not  then  been  made.  The  first  of 
said  abstracts  to  be  retained  in  the  office  of  the  Secretary  of  the  Inte- 
rior, upou  which  patents  shall  issue  directly  to  the  corporation  for  the 
lands  therein  stated  to  have  been  earned.  The  second  shall  be  filed 
with  the  Secretary  of  the  Treasury,  who  shall  thereupon  pay  to  the  cor- 
XK)ration,  its  trustees  or  assigns,  without  further  legislation  or  appro- 
priation by  Congress,  the  sum  or  sums  of  money  in  such  abstract  stated 
as  aforesaid,  together  with  all  interest  thereon  which  has  then  accrued; 
and  the  third  shall  be  delivered  to  said  company. 

The  bill  further  provides  that,  from  the  date  of  the  completion  and 
acceptance  of  any  section  or  sections  of  said  road,  and  of  such  public 
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notice  thereof,  as  shall  be  prescribed  by  the  Secretary  of  the  Interior, 
the  lands  within  said  grant  adjacent  to  such  completed  section  or  sec- 
tions, designau^d  by  odd  nnmbers,  and  to  which  pre-emption  rights  srhall 
not  have  attached,  shall  no  longer  be  open  to  settlement  and  preeoiptiou, 
bat  shall  be  patented  as  aforesaid  to  the  said  corporation.  And  all  pre- 
emption claims  shall  be  paid  for  within  the  time  now  prescribed  by  law 
for  the  payment  of  preemption  claims^  otherwise  they  shall  be  consid- 
ered as  forfeited  to  said  railroad  company,  and  shall  be  patented  to  such 
company.  It  is  further  made  the  daty  of  the  Secretary  of  the  Interior 
to  fornish  to  the  Secretary  of  the  Treasury  quarterly  statements  of  all 
sales  of  odd  sections  included  in  the  grant,  giving  the  location  and  the 
description  of  snch  lands,  and  the  proceeds  arising  from  their  sales. 

Section  7  provides  that  all  rights  under  pre-emption  claims  attaching 
to  lands  within  completed  and  accepted  sections  shall  be  proceeded  in, 
and  determined,  under  the  general  laws  and  regulations  respecting  such 
claims  until  paid  for  or  forfeited;  and  patents  for  the  same  shall  be 
issued  directly  to  the  settlers,  on  compliance  with  the  laws  in  relation 
thereto;  and  the  proceeds  of  all  sales  of  pre-emptions  which  have  not 
been  paid  to  the  United  States,  prior  to  the  completion  and  acceptance 
of  any  one  or  more  sections  as  aforesaid,  shall  be  paid  into  the  Treasury 
of  the  United  States,  and  by  the  Secretary  of  the  Treasury  paid  to  said 
railroad  company,  its  trustees  or  assigns. 

It  is  also  provided  that  all  lands  hereafter  earned  and  patented  to  such 
railroad  company,  under  the  provisions  of  this  bill,  excepting  coal  and 
mineral  lands,  shall  be  sold  by  said  company  in  quantities  not  exceeding 
ItiO  acres  to  any  one  person,  and  for  a  price  not  exceeding  $2.50  per  acre. 
These  are  the  main  provisions  affecting  the  disposition  of  the  lauds. 
Your  committee  have  been  led  to  the  adoption  of  these  views,  after  a 
thorough  and  careful  consideration  of  the  whole  subject,  as  well  the 
claims  of  the  company  as  the  many  objections  coming  up  from  the  set- 
tlers all  along  the  line  of  this  grant;  and  your  committee  are  of  the 
opinion  that  the  plan  proposed  in  this  bill,  while  it  will  give  to  the  com- 
pany a  source  of  credit  equally  good  if  not  better  to  that  they  would 
possess  under  the  old  system,  will  at  once  cut  off  all  speculations  in 
the  lands  included  within  the  grant,  and  at  the  same  time  give  to  the 
settlers  that  protection  which  their  interests  demand. 

Section  8  of  the  bill  provides  that  the  extension  of  time  granted  by 
section  I  of  the  bill  shall  not  apply  to  the  main  line  north  of  Tacoma,  in 
Washington  Territory,  nor  to  the  branch  line  of  said  road  across  the 
Cascade  Moantains  to  Pnget  Sound,  in  Washington  Territory;  and  lands 
heretofore  granted  therefor,  and  not  earned  by  said  company  at  the  date 
the  bill. may  become  a  law,  shall  be  and  are,  by  the  provisions  of  the 
bill,  restored  to  the  public  domain,  to  be  dealt  with  as  are  other  public 
lands. 

Section  9  provides  that  from  the  mouth  of  Snake  Eiver  or  other  suitable 
point  east  of  or  at  the  town  of  Umatilla,  in  the  State  of  Oregon,  to  the 
city  of  Portland,  in  said  State,  and  toKalaroa,  in  Washington  Territory, 
and  the  extension  provided  for  in  the  bill  is  on  this  express  condition,  the 
said  Northern  Pacific  Railroad  shall  be  located  and  constructed  on  the 
south  side  of  the  Columbia  River. 

It  is  farther  provided  in  the  same  section,  and  the  extensions,  fran- 
chises, and  privileges  granted  by  the  bill  to  the  Northern  Pacific  Rail- 
road Company  are  on  the  further  express  condition  that  such  company 
shall,  within  the  nine  months  from  the  approval  of  this  act;  commence 
the  constraction  of  its  said  railroad  at  some  point  between  Umatilla, 
Orogcm^  and  the  mouth  of  Snake  River,  and  construct  and  equip  east- 
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ward  on  the  south  side  of  tlie  Colambia  Eiver,  within  one  year  there- 
aft^,  uot  less  than  2j  miles  thereof,  and  at  least  40  miles  each  suc- 
ceeding year  thereafter,  until  completed  to  Pend  d'Oreille  Lake,  and 
shall  also  complete  and  eqnip,  in  addition  to  the  road  already  completed, 
at  least  100  miles  of  its  main  line  within  one  year  from  the  time  fixed  for 
commencement  of  work  as  aforesaid,  and  at  least  100  miles  of  said  main 
line  each  year  thereafter,  including  in  each  said  100  miles  the  namberof 
miles  to  be  completed  eastward  on  the  Pacific  slope  as  aforesaid ;  and 
shall  also  commence  within  one  year  from  the  passage  of  the  act  the 
construction  of  their  railroad  at  the  Lower  Cascades  of  the  Colambia 
Eiver  at  a  suitable  point  of  junction  with  navigable  water  in  said  river, 
and  shall  construct  and  equip  within  two  years  from  the  passage  of  the 
bill  reported  by  your  committee  their  said  railroad  around  the  portage 
at  the  Lower  Cascades  of  the  Columbia  Biver,  on  the  south  side  thereof, 
to  a  suitable  point  of  junction  with  navigable  water  in  said  river ;  and 
shall  also  construct  and  equip  their  said  railroad  around  The  Qalles  of 
the  Columbia  Biver,  on  the  south  side  thereof,  within  three  years  from 
the  passage  of  this  bill,  so  as  to  connect  conveniently  with  steamboats 
on  the  Columbia  Biver  above  and  below  said  portages  and  by  means 
thereof,  and  shall  construct  and  equip  their  whole  road  across  the  con- 
tinent between  the  Missouri  Biver,  their  present  western  terminus  of 
completed  road,  and  Kalama,  in  Washington  Territory,  the  eastern  ter- 
minus of  completed  road  on  the  Pacific  slope,  within  eight  years  from 
the  passage  of  the  bill.  It  is  further  provided  in  the  bill  that  the  ex- 
tension of  the  grant  is  on  the  express  condition  that  in  the  use  of  said 
portage  railroads,  which  are  to  be  a  part  of  their  main  line,  said  North- 
ern Pacific  Bailroad  Company  shall  make  no  discrimination  in  charges 
on  freights  or  passengers  passing  up  and  down  said  Columbia  Biver  and 
over  said  railroads,  and  shall  receive  from  and  deliver  to  all  boats,  per- 
sons, and  companies  engaged  in  the  navigation  of  the  Colambia  River 
all  freights  and  passengers  on  equal  terms  withoat  discrimination,  which 
terms  shall  in  all  respects  be  reasonable  and  just;  and  provision  is  also 
made  whereby  the  rights  of  all  persons  interested  may  be  enforced  by 
judicial  proceedings  in  any  court  of  competent  jurisdiction. 

It  is  further  provided  in  the  bill  that  in  the  event  of  any  failure  either 
to  commence  or  prosecute  the  construction  and  equipment  of  such  road 
at  said  portages  on  the  Columbia  Biver,  within  the  time  and  in  the  man- 
ner as  stipulated  in  the  bill  of  your  committee,  then  all  the  rights, 
grants,  privileges,  and  franchises  therein  granted  to  the  STorthern  Pa- 
cific Bailroad  Company,  shall,  so  far  as  the  same  relate  to  the  oonstmc- 
tion  of  a  railroad  between  Portland  and  Umatilla,  in  the  State  of  Ore- 
gon, through  the  great  pass  of  the  Columbia  Biver,  vest  in  and  iDure 
to  the  benefit  of  the  Portland,  Salt  Lake  and  South  Pass  Bailroiid 
Company;  provided, always, that  such  latter  company  shall,  within  three 
months  after  such  failure,  commence  the  construction  of  such  road 
at  the  city  of  Portland,  Oregon,  and  construct  and  equip  on  the  sonth 
side  of  the  Columbia  Biver,  at  least  thirty-three  miles  within  one  year 
thereafter,  and  at  least  twenty-five  miles  each  succeeding  year  until  the 
whole  of  said  road  is  completed  from  Portland  to  Umatilla. 

It  is  provided,  however,  that  in  such  event  the  said  l^orthern  Pacific 
Bailroad  Company  shall  have  the  right  to  the  use  of  said  common  line, 
such  use  to  be  on  such  terms  as  the  said  corporations  may  agree  open, 
and  if  they  are  unable  to  agree,  then  npon  such  terms  and  conditions  as 
a  commission  of  three  disinterested  and  competent  persons,  to  be  ap- 
pointed by  the  President  of  the  United  States,  shall  determine  to  be 
equitable  and  just. 
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II  is  also  provided  that  it  shall  be  lawful  for  the  said  companies  to 
make  aoy  agreemeDt  baviug  for  its  object  the  joint  construction  and 
awoership  of  the  said  common  road,  or  tor  its  joint  ownership  after  con- 
BtractioQ,  and  for  the  joint  appropriation  of  the  aid  herein  granted  for 
its  ooostrnction. 

The  bill  providing,  as  it  does  in  section  10,  that  the  grants,  privileges^ 
and  franchises  therein  granted  are  upon  the  farther  express  condition 
that  from  the  point  of  junction  of  the  Northern  Pacific  Railroad  and 
the  proposed  Portland,  Salt  Lake,  and  South  Pass  Railroad  at  or  near 
the  town  of  Umatilla,  in  the  'State  of  Oregon,  by  the  pass  of  the  Co- 
lambia  River  through  the  Cascade  Mountains  to  the  city  of  Portland, 
the  road  shall  be  a  common  road  fo  r  both  lines.  The  joint  use  of  the 
same  and  the  terms  upon  which  it  shall  be  used  to  be  determined  in  the 
manner  before  indicated. 

It  Is  provided  in  section  11  of  the  bill  that  from  the  date  of  the  ap- 
proval of  the  act  the  sections  designated  by  even  numbers  within  the 
limits  of  the  grant  shall  be  open  to  settlement  and  preemption  at  the 
price  of  two  dollars  and  fifty  cents  per  acre,  and  to  homesteads  not  ex- 
ceeding one  quarter-section,  or  160  acres,  to  be  taken  in  conformity  to 
the  existing  pre-emption  and  homestead  laws. 

It  is  also  provided  that  persons  who,  under  the  restrictions  of  exist- 
ing laws  granting  lands  to  the  Northern  Pacific  Railroad  Company, 
ha?e  taken  homesteads  of  not  exceeding  80  acres  shall  have  the  privi-  * 
lege  of  increasing  the  amount  of  their  said  homesteads  so  that  the  ag- 
gregate taken  by  any  one  person  shall  not  exceed  160  (teres ;  this  to  be 
done  nnder  such  regulations  as  may  be  prescribed  by  the  Secretary  of 
the  Interior. 

It  is  furthermore  provided  in  the  bill  that  the  grants,  privileges,  and 
franehises  made  to  tbe  Northern  Pacific  Railroad  Company  are  on  the 
express  condition  that  said  company  shall,  within  three  years  from  the 
date  of  the  passage  of  the  act,  definitely  survey  and  locate  the  whole 
line  of  their  said  railroad,  and  file  in  the  Department  of  the  Interior  a 
map  showing  such  definite  locatioii. 

By  the  thirteenth  section  the  Northern  Pacific  Railroad  Company  is 
aatborized  to  issue  its  bonds  from  time  to  time,  not  exceeding  $25,000 
per.  mile,  to  aid  in  the  construction  and  equipment  of  its  road,  and  to 
secure  the  same  by  mortgage  on  the  whole  or  any  part  or  parts  of  its 
niad  and  property  and  rights  of  property  of  all  kinds  and  descriptions, 
with  the  rights,  privileges,  and  franchises  thereto  appertaining,  iuclud- 
iug  tbe  franchise  to  be  a  corporation ;  and  as  proof  and  notice  of  their 
legal  execution  and  effectual  delivery,  such  mortgages  shall  be  filed  and 
recorded  in  the  Department  of  the  Interior. 

It  is  also  a  part  of  the  bill  that  when  said  company  shall  sell  or  con- 
tract to  sell,  or  shall  convey,  except  by  way  of  mortgage  or  deed  of 
Irast  to  aid  in  the  construction  of  its  railroad,  any  of  said  granted  lands 
after  the  same  shall  be  earned  by  said  company,  so  as  to  entitle  them 
to  sell  or  convey  the  same,  the  lands  so  sold,  contracted,  or  conveyed 
Kball  be  subject  to  taxation  according  to  the  laws  of  the  State  or  Terri- 
tory within  which  the  same  may  be  situated. 

Bectioo  14  provides  that  the  said  Northern  Pacific  Railroad  Company 
f^hall  file  with  the  Secretary  of  the  Interior,  within  six  months  from  the 
date  of  the  passage  of  this  act,  its  assent  to  and  acceptance  of  the  pro- 
visions of  the  act,  or  be  forever  debarred  from  taking  any  benefits  from 
or  QBder  tbe  same. 

The  bill  further  provides  in  section  16  that,  for  the  purpose  of  giving 
^)y  aad  dire<^  connection  by  rail  between  the  head  of  tidewater  at 
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Portlaud,  Oregon,  by  way  of  the  Columbia  and  the  Snake  Bivers  and 
the  Pacific  £ ailroad  at  or  near  Salt  Lake,  in  lien  of  the  said  branch  across 
the  Cascade  Mountains,  which,  by  the  provisions  of  this  bill,  is  repealed 
and  the  lands  restored  to  settlement,  an  amount  of  the  public  lands  eqaal 
theVeto  in  the  aggregate  and  no  more,  as  per  the  map  of  the  Nothern  Pa- 
cific Railroad  Company  filed  in  the  Department  of  the  Interior  August 20^ 
1873,  which  amount  is  estimated  by  the  Department  of  the  Interior,  and  is 
hereby  fixed  at  7,000,000  acres,  and  no  more,  under  like  conditions,  re- 
strictions, and  provisions  as  are  applied  in  the  bill  to  the  line  of  the 
Northern  Pacific  Kailroad  be  and  the  same  is  granted  to  the  Portland, 
Salt  Lake  and  South  Pass  Railroad  Company ;  which  lands  shall  be 
selected  in  alternate  sections  of  odd  numbers  within  twenty  miles  of  the 
line  of  said  Portland,  Salt  Lake  and  South  Pass  Railroad,  and  shall  be 
applied  on  the  line  of  said  railroad  between  the  Columbia  River  at  or  near 
Umatilla,  Oregon,  and  the  present  transcontinento^l  railroad  at  or  near 
Salt  Lake,  commencing  in  the  location  thereof  at  or  near  the  terminus  of 
said  Portland,  Salt  Lake  and  South  Pass  Railroad  on  the  Columbia  River 
so  as  not  to  conflict  with  the  grants  to  the  Northern  Pacific  Railroad  Com- 
pany ;  the  amount  of  which  shall  in  no  event  exceed  7,000,000  acres, 
that  being  the  number  of  acres  which  by  the  provisions  of  this  bill  are 
restored  to  settlement  on  said  branch  to  Puget  Sound  ;  and  the  pro- 
ceeds thereof  shall  be  disposed  of  in  the  same  manner  and  upon  the  same 
conditions  and  restrictions  in  aid  of  the  Portlaud,  Salt  Lake  and  South 
Pass  Railroad  as  are  the  lands  and  proceeds  by  the  bill  granted  and  ex- 
tended to  the  Northern  Pacific  Railroad,  to  be  disposed  of  for  the  benefit 
of  that  company.  A  separate  account  is  to  be  kept  by  the  Secretary  of  the 
Treasury  with  said  Portland,  Salt  Lake  and  South  Pass  Railroad  Company. 
Such  proceeds  shall  be  invested  and  paid  out  to  said  company,  its  trus- 
tees or  assigns,  on  the  completion  and  acceptance  of  any  section  or  sec- 
tions of  their  said  road,  upon  the  same  terms  and  conditions,  and  sub- 
ject to  the  same  restrictions  as  are  applied  to  the  Nortliern  Pacific  Rail- 
road Company.  The  lands  are  to  be  thrown  open  to  settlement  in  the 
same  manner.  And  all  lands  granted  and  not  sold  by  the  United  States, 
and  which  shall  be  earned  by  said  Portland,  Salt  Lake  and  South  Pass 
Railroad  Company  by  the  construction  and  acceptance  of  said  road, 
shall  be  patented  to  said  company  on  like  terms  and  restrictions,  as  U> 
sales,  as  are  provided  in  reference  to  lands  earned  by  the  Northern  Pa- 
cific Railroad  Company. 

This  grant  is  on  the  express  condition,  however,  that  said  company 
shall  commence  the  construction  of  their  railroad  at  or  near  the  town 
of  Umatilla,  on  the  Columbia  River,  within  six  months  after  the  approval 
of  this  act,  and  shall  construct  and  equip  not  less  than  twenty-five  miles 
of  said  railroad  within  one  year  thereafter,  and  not  less  than  fifty  miles 
thereof  each  succeeding  year,  and  shall  complete  said  railroad  between 
the  Columbia  River  and  Salt  Lake  within  four  years  from  the  date  of 
its  commencement.  Also,  that  the  company  shall,  within  three  years 
from  the  date  of  the  approval  of  the  act,  make  a  definite  survey  and 
location  of  its  line  or  road  between  the  Columbia  River,  at  or  near  Uma- 
tilla, Oreg.,  and  the  present  transcontinental  railroad,  at  or  near  Salt 
Lake,  and  shall,  within  said  time,  file  in  the  Department  of  the  Interior 
a  map  showing  such  definite  location.  All  exceptions  in  favor  of  coal 
and  mineral  lands  made  in  the  grant  to  the  Northern  Pacific  Railroad 
Company  are,  by  tlie  provisions  of  this  bill,  extended  and  made  appli- 
cable to  the  grant  to  the  Portland,  Salt  Lake  and  South  Pass  Railroad 
Company. 

It  is  further  provided  that  the  said  Portland,  Salt  Lake  and  South 
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Pass  Railroad  Company  shall  be  authorized  to  issue  its  bonds  from  time 
to  time  to  aid  in  the  construction  and  equipment  of  its  road«  at  not  ex- 
ceediDg  $25,000  per  mile,  and  to  secure  the  same  by  mortgages  on  any 
part  or  parts  of  its  railroad  and  property  and  rights  of  property  of  all 
kinds  and  descriptions. 

The  proviso  in  relation  to  taxation  of  lands  sold  or  conveyed  is  also  a 
part  of  this  portion  of  the  bilL 

It  is  also  provided  that  the  company  shall  accept  this  grant  within  six 
months  from  the  date  of  the  approval  of  the  act,  or  be  forever  debarred. 

It  is  also  provided  in  the  bill  that  Congress  reserves  the.  right  to  alter, 
amend,  or  repeal  this  act  or  the  acts  to  which  it  is  amendatory  or  sup> 
plemental ;  and,  furthermore,  the  right  is  reserved  to  provide  by  law 
against  unjust  discriminations  and  excessive  charges  on  the  part  of  said 
companies. 

The  estimated  number  of  acres  of  land  included  in  the  original  grant 
to  the  Northern  Pacific  Railroad  Company  is  47,000,000.  Under  the 
original  acts  and  resolutions,  the  company  were  entitled  to  a  double 
portion  of  the  public  lands  where  their  road  was  constructed  through 
the  Territories  of  the  United  States.  The  estimate  of  47,000,000  acres 
above  referred  to  was  based  upon  the  fact,  among  others  bearing  upon 
the  location  of  the  road,  that  the  road  from  the  Upper  Columbia  near 
the  month  of  Snake  River  to  Portland,  Oreg.,  and  Kalama,  Wash.,  was 
to  be  constructed  on  the  north  side  of  the  Columbia  River  through  . 
Washington  Territory.  By  the  provisions  of  the  bill  rei>orted  by  your 
committee,  the  road  between  these  points  is  to  be  constructed  on  the 
soath  side  of  the  Columbia  River  through  the  State  of  Oregon,  which, 
for  this  distance,  will  reduce  the  grant  to  the  company  about  3,000,000 
acres.  By  the  provisions  of  the  bill  all  lands  included  in  the  grant  to 
the  main  line  north  of  Tacoma,  are  remitted  to  settlement,  amounting 
to  about  a  million  acres,  while  the  7,000,000  acres  included  in  the 
branch  across  the  Cascade  Mountains,  are  also  remitted  to  settlement ; 
making  in  all,  by  the  provisions  of  the  bill  reported  by  your  committee, 
aboQt  11,000,000  acres  included  in  the  47,000,000  acres,  as  stated 
above,  that  are  released  from  the  operations  of  this  grant  and 
restored  to  the  public  domain,  and  to  be  open  to  settlement  under 
the  land  laws  of  the  United  States,  the  proceeds  of  which  are  to 
goto  the  United  States,  and  not  to  the  company;  while  in  lien  of  the 
laads  restored  along  this  branch  line,  an  equal  number  of  acres  are,  by 
the  provisions  of  this  bill,  or  rather  the  proceeds  thereof  under  the  sys- 
tem adopted,  granted  in  aid  of  the  branch  from  the  Columbia  River  to 
Salt  Lake.  It  cannot  be  said,  therefore,  in  any  proper  sense  whatever, 
that  this  bill  proposes  a  new  grant  of  lands }  on  the  contrary,  it  is  simply 
a  readjustment  of  a  grant  already  made  by  changing  the  line  of  its 
branch,  which  change,  while  it  meets  the  wants  of  the  people  of  the 
great  Northwest — and  this  was  the  great  object  in  view  in  the  original 
grant  in  making  it  double  or  forked  for  a  distance  of  three  hundred 
miles  on  the  Pacific  slope — so  far  from  increasing  the  number  of  acres 
in  the  original  grant  actually  reduces  it  about  4,00^,000  acreSj  while  the 
great  interests  of  the  Pacific  Northwest,  of  Eastern  Oregon,  Idaho, 
aod  Northern  Utah  imperatively  demand  the  construction  of  this 
branch  from  the  Columbia  River  to  Salt  Lake.  This  great  empire  of 
coantry,  so  rapidly  filling  up  with  energetic  pioneer  people,  is  wholly 
destitute  of  all  transportation  facilities,  and  to  this  vast  area  of  coun- 
try the  construction  of  the  Northern  Pacific  alone  will  not  bring  relief. 
In  the  opinion  of  your  committee  therefore,  there  can  be  no  possible 
objection  to  utilizing  in  aid  of  the  construction  of  this  important  road, 
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a  portioD,  not  all  by  over  4,000,000  aeres,  of  tbe  lands  which  are  not 
required  by  the  Northern  Pacific 

Tour  committee  regard  the  Northern  Pacific  Railroad  as  a  great 
national  enterprise,  and  the  early  construction  of  which  is  of  vital  im- 
portance not  only  to  the  people  of  the  Pacific  slope,  but  to  the  best  in- 
terests of  the  people  of  the  whole  country.  The  value  to  the  commercial 
and  industrial  interests  of  the  nation  of  a  competing  transcontinental 
railroad  on  the  proposed  line  of  the  Northern  Pacific  cannot  be  overesti- 
mated and  there  should  be  no  hesitation  on  the  part  of  Congress  in  en- 
eonraging  its  speoAy  construction  by  an  extension  of  their  grant.  This 
enterprise,  in  common  with  many  others,  felt  the  shook  of  the  financial 
crash  of  1873.  They  have  completed  and  put  in  operation  about  five 
hundred  and  thirty  miles  of  their  road,  106  of  which  were  on  the  Pacific 
coast  in  Washington  Territory,  between  Tacoma  and  Kalama.  The  road 
is  now  completed  to  the  Missouri  Biver  from  the  east.  The  reverses 
with  which  the  company  met  led  to  a  foreclosure  and  sale  of  their  mort- 
gage and  a  reorganization  of  the  company.  Your  committee  do  not  deem 
it  necessary  or  important  to  go  into  a  full  history  of  these  proceedings. 
It  is  sufficient  to  say  that  your  committee  are  clearly  of  the  opinion  that 
the  grants  and  franchises  should  be  continued  to  said  company  as  re- 
organized on  the  terms  and  conditions  specified  in  the  bill  now  reported. 

They  therefore  report  the  following  substitute  and  earnestly  recom- 
mend its  passage : 

[S.  '^38.    45th  CoDgrefi8,2d  Seasioo.] 

In  the  Senate  of  tbe  United  States.    April  1,  1878.    Ordered  to  be 

printed. 

AMENDMENT  reported  by  Mr.  Mitchell,  from  the  Committee  on 
Bailroads,  to  the  bill  (S.  238)  to  extend  the  time  for  the  constraction 
and  completion  of  the  Northern  Pacific  Railroad ;  and,  by  a  readjust- 
ment of  the  grants,  without  increasing  the  appropriation,  to  secure 
the  construction  of  the  Portland,  Salt  Lake  and  South  Pass  Bailroad 
viz :  Strike  out  all  after  the  enacting  clause  and  insert  the  following: 
That  the  grants,  rights,  privileges,  corporate  powers,  and  franchises, 
including  the  franchise  to  be  a  corporation,  conferred  upon  the  Northern 
Pacifio'Bailroad  Company  by  its  charter  and  the  various  joint  resola- 
tions  of  Congress  amendatory  thereof  and  supplementary  thereto,  be, 
and  the  same  are  hereby,  confirmed,  granted,  and  continued  to  the  said 
Northern  Pacific  Bailroad  Company,  as  now  reorganized,  except  as  here- 
inafter modifle<1.    And  eight  years'  additional  time  from  the  passage  of 
this  act  is  hereby  granted  to  said  company  to  construct  its  main  line  of 
road,  via  the  valley  of  the  Columbia  Biver  and  Portland,  Greg.,  to 
Kalama,  Wash.,  under  its  charter  and  the  acts  and  resolutions  of  Con- 
gress relating  thereto,  except  as  hereinafter  otherwise  provided. 

Sbo.  2.  That  this  extension  is  granted  upon  the  express  condition  and 
understanding  that  where  pre-emption  and  homestead  claims  were  in- 
itiated, or  private  entries  and  locations  were  allowed,  upon  lands  em- 
braced in  the  grant  to  said  company,  prior  to  the  receipt  of  the  orders 
of  withdrawal  at  the  respective  district  land-offices,  the  lands  embraced 
in  such  entry  shall  not  be  held  as  within  the  grant  to  said  company,  and 
shall  be  patented  to  the  parties  lawfully  entering  the  same,  and  under 
the  provisions  of  this  section,  and,  in  case  of  abandonment  by  them 
shall  be  open  to  pre-emption  and  homestead  entry  only  of  actual  set 
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tiers;  bal  the  company  shall  be  entitled  to  indemnity  therefor,  as  now 
provided  therefor. 

Sxo.  3.  That  entries  remaining  unadjusted  and  suspended  in  the  Gen- 
eral Land  Office  on  account  of  an  increase  of  price  of  the  even  sections 
within  the  limits  of  the  grant,  where  the  same  were  made,  or  based  upon 
settlement  made  prior  to  the  receipt  of  the  orders  of  withdrawal  afore- 
said at  tiie  respective  district  land-offices,  shall  be  relieved  from  such 
suspension  and  carried  into  patent;  but  nothing  in  this  act  shall  be 
ooostnied  to  affect  existing  adjustments,  nor  to  authorize  the  refunding 
of  any  moneys  received  for  such  lands  under  existing  laws. 

Sec.  4.  That  from  and  after  the  passage  of  this  act  the  lands  included 
in  the  grant  aforesaid  on  the  whole  of  the  then  non-completed  main  line 
of  road,  with  the  exception  of  its  right  of  way  and  lands  appurtenant 
thereto,  on  either  side  thereof,  necessary  to  be  used  in  the  construction 
and  in  the  operation  of  said  road  or  line,  and  that  required  for  depots, 
freighthonses,  side-tracks,  water-stations,  wharves,  and  other  purposes 
essential  to  the  operation  of  said  road  or  line,  shall  be  and  remain  open 
to  settlement  and  pre-emption  in  quantities  of  not  exceeding  one  quar- 
ter-seetion,  or  one  hundred  and  sixty  acres,  under  existing  laws  and 
regulations  respecting  the  disposal  of  the  public  lands,  and  at  the  price  of 
two  dollars  and  fifty  cents  per  acre,  such  sales  to  be  made  by  the  United 
States ;  and  the  proceeds  of  the  sales  in  this  section  mentioned  shall  be 
paid  into  the  Treasury  of  the  United  States,  and  by  the  Secretary  of  the 
Treasory  set  aside  to  the  credit  of  said  Northern  Pacific  Railroad  Gom- 
paoy  as  a  separate  fund ;  and  the  same  shall  be  by  the  Secretary  of 
the  Treasury,  from  time  to  time,  invested  in  United  States  secur  i- 
ties  for  the  benefit  of  said  company,  which  securities  shall  be  sold , 
when  required,  and  the  proceeds  of  such  sales  shall  be  paid  over  by  the 
Secretary  of  the  Treasury  to  said  Northern  Pacific  Bailroad  Company, 
its  trustees  or  assigns^  without  further  legislation  or  appropriation,  as 
hereinafter  provided,  and  not  otherwise :  Provided^  That  iron  and  coal 
lands  and  lands  oontaining  the  precious  metals,  granted  to  the  Northern 
Pacific  Railroad  Company,  shall  not  be  subject  to  pre-emption  under  the 
provisions  of  this  act,  but  shall  be  disposed  of  by  the  United  States, 
under  the  direction  of  the  Secretary  of  the  Interior,  according  to  the 
genend  laws  of  the  United  States  applicable  to  such  lands,  and  the  net 
proceeds  thereof  paid  into  the  Treasury  as  hereinbefore  provided  in 
reference  to  proceeds  arising  from  sales  by  pre-emption,  and  applied  for 
the  benefit  of  said  Northern  Pacific  Bailroad  Company,  the  same  as 
proceeds  arising  from  pre-emptions,  as  hereinafter  mentioned. 

8sc.  5.  That  on  the  completion  and  acceptance  of  any  one  or  more 
sections  of  said  road,  of  twenty-five  miles  each,  as  provided  under  ex- 
is^Dg  laws,  it  shall  be  the  duty  of  the  Secretary  of  the  Interior,  as  soon 
and  as  often  as  the  surveys  and  plats  of  any  one  or  more  townships  or 
fraction  of  a  township  within  the  grant  upon  such  accepted  section  or 
sections  of  road  shall  be  approved,  to  cause  to  be  made  in  triplicate  a 
complete  abstract  showing,  first,  lands  in  odd  sections  unsold,  and  to 
vhich  no  pre-emption  rights  have  attached,  and  so  earned  by  the  com- 
pany; second,  lands  in  odd  sections  sold,  and  the  amount  of  proceeds 
thewsof  paid  into  the  Treasury;  and,  third,  lands  in  odd  sections  to 
which  pre-emptions  shall  have  attached  prior  to  the  completion  and  ac- 
ceptaaee  of  such  section  or  sections  as  aforesaid,  and  for  which  pay- 
iMitias  not  then  been  made.  The  first  of  said  abstracts  shall  be  re- 
tunei  ia  the  office  of  the  Secretary  of  the  Interior,  upon  which  patents 
shdl  iMie  direetly  to  the  corporation  for  the  lands  therein  stated  to 
^velMM earned;  the  second  shall  be  filed  with  the  Secretary  of  the 
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Treasury,  who  shall  thereupon  pay  to  the  corporation,  its  trustees,  or 
assigns,  without  farther  legislation  or  appropriation  by  Congress,  the 
sum  or  sums  of  money  in  such  abstract  stated  as  aforesaid,  together 
with  all  interest  thereon  which  has  then  accrued;  and  the  third  shall 
be  delivered  to  said  company :  Pravidedy  That  it  shall  be  the  duty  of 
the  Secretary  of  the  Treasury  from  time  to  time  to  invest  all  proceeds 
of  sales  of  lands  arising  under  this  act,  and  to  which  the  company  may 
be  entitled,  for  the  beneiit  of  the  company,  in  United  States  securities, 
and  the  same  dispose  of,  from  time  to  time,  as  may  be  required,  as  the 
]X)ad  is  constructed. 

Seo.  6.  From  the  date  of  the  completion  and  acceptance  of  any  sec* 
tion  or  sections  of  said  road,  and  of  such  public  notice  thereof  as  shall 
be  prescribed  by  the  Secretary  of  the  Interior,  the  lands  within  said 
grant,  adjacent  to  such  completed  section  or  sections,  designated  by  odd 
numbers,  and  to  which  pre-emption  rights  shall  not  have  attached,  shall 
no  longer  be  open  to  settlement  and  pre-emption  as  aforesaid,  but  shall 
be  patented  as  aforesaid  to  the  said  corporation ;  and  all  pre-emption 
claims  shall  be  paid  for  within  the  time  now  prescribed  by  law  for  the 
payment  of  pre-emption  claims,  otherwise  they  shall  be  considered  as 
forfeited  to  said  railroad  company,  and  shall  be  patented  to  such  com- 
pany: Provided  further  y  It  shall  be  the  duty  of  the  Secretary  of  the  In- 
terior to  furnish  to  the  Secretary  of  the  Treasury  quarterly  statements 
of  all  sales  of  odd  sections  included  in  this  grant,  giving  the  location 
and  description  of  such  lands,  and  the  amount  of  the  proceeds  arising 
from  such  sales. 

Seo.  7,  That  rights  under  pre-emption  claims  attaching  to  lands  as 
aforesaid,  within  completed  and  accepted  sections,  shall  be  proceeded 
in  and  determined  under  the  general  laws  and  regulations  respecting 
such  claims  until  paid  for  or  iorfeited ;  and  patents  for  the  same  shall 
be  issned  direct  to  the  settlers,  on  compliance  with  the  laws  in  relation 
thereto ;  and  the  proceeds  of  all  sales  of  preemptions  which  have  not 
been  paid  to  the  United  States  prior  to  the  completion  and  acceptance 
of  any  one  or  more  sections  as  aforesaid  shall  be  paid  into  the  Treasury 
of  the  United  States,  and  by  the  Secretary  of  the  Treasury  paid  to  said 
railroad  company,  its  trustees  or  assigns :  Provided^  also^  That  all  lands 
hereafter  earned  and  patented  to  said  railroad  company  under  this  act, 
excepting  coal  and  mineral  lands,  shall  be  sold  by  said  company,  in 
quantities  not  exceeding  one  hundred  and  sixty  acres  to  any  one  person, 
and  for  a  price  not  exceeding  two  dollars  and.  fifty  cents  per  acre. 

Sec.  8.  That  the  extension  of  time  granted  by  section  one  of  this 
act  ^all  not  apply  to  the  main  line  north  of  Tacoma,  nor  to  the  branch 
line  of  said  road  across  the  Cascade  Mountains  to  Paget  Sound  in  Wash- 
ington Territory;  and  the  lands  heretofore  granted  therefor,  and  not 
earned  by  said  company  at  the  date  of  the  approval  of  this  ace,  by  the 
construction  of  said  branch  line  and  said  portion  of  said  main  line  north 
of  Tacoma,  shall  be,  and  are  hereby,  restored  to  the  pablic  domain,  to 
be  dealt  with  as  other  pablic  lands. 

Sec.  9,  That  from  the  mouth  of  Snake  Eiver,  or  other  suitable  point 
east  of  or  at  the  town  of  Umatilla,  in  the  State  of  Oregon,  to  the  city  of 
Portland,  in  the  State  of  Oregon,  and  to  Kalama,  in  Washington  Terri- 
tory, and  the  extension  provided  for  in  this  act,  is  on  this  express  con- 
dition :  the  said  Northern  Pacific  Eailroad  shall  be  located  and  con- 
structed on  the  south  side  of  the  Columbia  River:  Provided  further ^ 
That  the  extensions,  franchises,  and  privileges  granted  by  this  act  to  the 
Northern  Pacific  Bailroad  Company  are  on  the  further  express  condition 
that  soch  company  shall,  within  nine  months  from  the  approval  of  this 
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actypommence  the  construction  of  its  said  railroad  at  some  point  between 
the  month  of  Snake  River  and  Umatilla,  Oregon,  and  construct  and 
equip,  eastward,  on  the  south  side  of  the  Columbia  River,  within  one 
year  thereafter,  not  less  than  twenty-five  miles  thereof,  and  at  least  forty 
miles  each  sncceeding  year  thereafter  until  completed  to  Pend  d'Oreille 
Lake;  and  shall  also  complete  and  equip,  in  addition  to  the  road  alread}' 
completed,  at  least  one  hundred  miles  of  its  main  line  within  one  year 
after  the  time  fixed  herein  for  the  commencement  of  work  as  aforesaid, 
and  at  least  one  hundred  miles  of  said  main  line  each  year  thereafter, 
inclodiug  in  each  said  one  hundred  miles  the  number  of  miles  to  be  com- 
pleted eastward  on  the  Pacific  slope  asafore8aid,and  shall  alsocommence, 
within  one  year  from  the  passage  of  this  act,  the  construction  of  their  rail-  . 
road  at  the  Lower  Cascades  of  the  Columbia  River,  at  a  suitable  point  of 
janction  with  navigable  water  in  said  river,  and  shall  construct  and  equip, 
within  two  years  from  the  passage  of  this  act,  their  said  railroad  around 
the  portage  at  the  Lower  Cascades  of  the  Columbia  River,  on  the  south 
side  thereof,  to  a  suitable  point  of  junction  with  navigable  water  in  said 
river;  and  shall  also  construct  and  equip  their  said  railroad  around 
The  Dalles  of  the  Columbia  River,  on  the  south  side  thereof,  within 
three  years  from  the  passage  of  this  act,  so  as  to  connect  conveniently 
with  steamboats  on  the  Columbia  River,  above  and  below  said  portages, 
and  by  means  thereof;  and  shall  construct  and  equip  their  whole  road 
within  eight  years  from  the  date  of  the  passage  of  this  act ;  and  this 
extension  is  on  the  express  condition  that  in  the  use  of  said  portage 
railroads  said  Northern  Pacific  Railrfad  Company  shall  make  no  dis- 
crimination in  charges  on  freights  or  passengers  passing  up  and  down 
said  Columbia  River  and  over  said  railroads,  and  shall  receive  from 
and  deliver  to  all  boats,  persons,  and  companies  engaged  in  the 
navigation  of  the  Columbia  River  all  freights  and  passengers  on 
equal  terms,  without  discrimination,  which  terms  shall  in  all  respects 
be  reasonable  and  just;  and  the  rights  of  all  persons  under  this  act 
may  be  enforced  by  judicial  proceedings  in  any  court  of  competent 
jnriadiction.  And  in  the  event  of  any  failure  either  to  commence  or 
prosecnte  the  construction  and  equipment  of  said  railroad  portages  at 
the  Cascades  and  The  Dalles  of  the  Columbia  River  within  the  times 
and  in  the  manner  hereinbefore  specified,  then  all  the  rights,  grants, 
privileges,  and  franchiseshereiu  granted  to  the  Northern  Pacific  Railroad 
Company,  so  f-Ai  as  the  same  relate  to  the  construction  of  a  railroad 
between  Portland  and  Umatilla,  Oregon,  shall  vest  in  and  inure  to  the 
benefit  of  the  Portland,  Salt  Lake  and  South  Pass  Railroad  Company: 
Provided  always^  That  such  latter  company  shall,  within  three  months 
after  such  failure,  commence  the  construction  of  such  railroad  at  the  * 
city  of  Portland,  and  construct  and  equip  on  the  south  side  of  the  Co- 
lombia River  at  least  thirty-three  miles  within  one  year  thereafter,  and 
at  least  twenty-five  miles  each  succeeding  year  until  the  whole  of  said 
road  is  completed  from  Portland  to  Umatilla:  Provided  further  ^  That 
in  SQch  event  the  said  Northern  Pacific  Railroad  Company  shall  have 
the  right  to  the  use  of  snid  common  line  upon  the  same  terms,  and  to  be 
determined  in  the  same  manner,  as  are  hereinafter  provided  for  using 
and  determining  the  terms  upon  which  the  Portland,  Salt  Lake  and 
Soatb  Pass  Railroad  Company  shall  use  the  said  line  in  case  the  same 
is  constructed  by  the  Northern  Pacific  Railroad  Company  under  the 
provisions  of  this  act :  Provided  further  j  That  it  shall  be  lawful  for  the 
said  companies  to  make  any  agreement  having  for  its  object  the  joint 
cooatroction  and  ownership  of  the  said  common  road,  or  for  its  joint 
ownership  after  construction,  and  for  the  joint  appropriation  of  the  aid 
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herein  grauted  for  its  constraction :  And  provided  further^  Tbat  in  the 
event  said  companies  are  unable  to  agree  upon  the  same,  the  terms  of 
a  joint  ownership  of  said  common  road  shall  be  settled,  upon  the  de- 
mand of  either  company,  upon  the  basis  of  an  equal  participation  in 
the  actual  reasonable  cost  and  expense  of  the  construction  thereof,  to 
be  ascertained  and  determined  by  a  commission  of  three  disinterested 
and  competent  persons  to  be  appointed  by  the  President  of  the  United 
States  as  provided  in  the  tenth  section  of  this  act,  whose  compensation 
shall  be  at  the  rate  of  ten  dollars  per  day  while  so  employed,  and  actual 
expenses,  to  be  certified  by  themselves,  shall  be  paid  by  said  companies. 

Sec.  10.  The  grants,  privileges,  and  franchises  herein  granted  are 
upon  the  further  express  condition  tbat  from  the  point  of  junction  of 
the  Northern  Pacific  and  the  proposed  Portland,  Salt  Lake  and  South 
Pass  Railroads  at  or  near  the  town  of  Omatilla,  in  the  State  of  Oregon, 
by  the  pass  of  the  Columbia  Eivar,  through  the  Cascade  Mountains,  to 
the  city  of  Portland,  the  said  Northern  Pacific  Railroad  shall  be  a  com- 
mon road  for  both  lines;  and  the  said  Northern  Pacific  Railroad  Com- 
pany shall  receive  such  compensation  from  the  other  company  and  such 
use  shall  be  on  such  terms  as  the  said  corporations  may  agree  upon; 
and  if  they  are  unable  to  agree,  then  the  Northern  Pacific  Railroad  Com- 
pany shall  receive  from  the  other  such  compensation  and  at  such  times, 
and  the  use  thereof  shall  be  upon  such  terms,  as  a  commission  of  three 
disinterested  and  competent  persons,  to  be  appointed  by  the  President 
of  the  United  States,  shall  determine  to  be  equitable  and  just. 

Sec.  11.  That  the  sections  cl^ignated  by  even  numbers  within  the 
limits  of  the  grant  to  the  said  i^ortheru  Pacific  Railroad  be,  and  the 
same  are  hereby  declared  to  be,  from  the  date  of  the  approval  of  this 
act,  open  to  settlement  and  preemption  at  the  price  of  two  dollars  and 
fifty  cents  per  acre,  and  to  homesteads,  in  quantities  not  exceeding  one 
quarter-section,  or  one  hundred  and  sixty  acres,  to  be  taken  in  con- 
formity to  the  existing  pre-emption  and  homestead  laws:  Provided 
further^  That  all  persons  who,  under  the  restrictions  of  the  existing 
laws  granting  lands  to  the  Northern  Pacific  Railroad  Company,  have 
taken  homesteads  not  exceeding  eighty  acres,  shall  have  the  privilege 
of  increasing  the  amount  of  their  said  homesteads,  so  that  the  aggre- 
gate taken  by  any  one  person  shall^not  exceed  one  hundred  and  sixty 
acres;  this  to  be  done  under  such  rogulations  as  may  be  prescribed  by 
the  Secretary  of  the  Interior :  Provided^  That  the  grants,  privileges, 
and  franchises  herein  made  to  the  Northern  Pacific  Railroad  Company 
are  on  the  express  condition  that  said  company  shall,  within  three 
years  from  the  date  of  the  passage  of  this  act,  definitely  survey  and 
*  locate  the  whole  line  of  their  said  railroad,  and  file  in  the  Department 
of  the  Interior  a  map  showing  such  definite  location. 

Sec.  12.  That  the  said  Northern  Pacific  Railroad  Company  is  hereby 
authorized  to  issue  its  bonds,  from  time  to  time,  not  exceeding  twenty- 
five  thousand  dollars  per  mile,  to  aid  in  the  construction  and  equipment 
of  its  road,  and  to  secure  the  same  by  mortgage  on  the  whole  or  any 
part  or  parts  of  its  railroad  and  property  and  rights  of  property  of  all 
kinds  and  descriptions,  with  the  rights,  privileges,  and  franchises  thereto 
appertaining,  including  the  franchise  to  be  a  corporation ;  and,  as  proof 
and  notice  of  their  legal  execution  and  effectual  delivery,  such  mortgages 
shall  be  filed  and  recorded  in  the  Department  of  the  Interior. 

Sec.  13.  That  when  said  company  shall  sell  or  contract  to  sell,  or  shall 
convey,  except  by  way  of  mortgage  or  deed  of  trust,  to  aid  in  the  con- 
struction of  its  railroad,  any  of  said  granted  lands  after  the  same  shall 
be  earned  by  said  company  as  aforesaid  so  as  to  entitle  them  to  sell  or 
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eoovej  the  same,  the  lands  so  sold,  contracted,  or  conveyed  shall  be  sub- 
ject to  taxation  according  to  the  laws  of  the  State  or  Territory  within 
which  the  same  may  be  situated. 

Sec.  14.  The  said  [Northern  Pacific  Railroad  Company  shall  file  with 
the  Secretary  of  the  Interior,  within  six  months  from  the  date  of  the 
passage  of  this  act,  its  assent  to  and  acceptance  of  the  provisions  of 
this  act,  or  be  forever  debarred  from  taking  or  receiving  any  benefit 
from  or  under  the  same. 

Sec.  15.  That  Congress  reserves  the  right  to  alter,  amend,  or  repeal 
this  act  at  any  time,  and  the  acts  and  resolutions  of  which  this  act  is 
amendatory  or  supplemental,  having  due  regard  for  the  rights  of  said 
company,  and  to  provide  by  law  against  unjust  discriminations  and  ex- 
cessive charges  on  the  part  of  said  company. 

Sec.  16.  For  the  purpose  of  giving  early  and  direct  connection  by  rail 
between  the  head  of  tidewater  at  Portland,  Oregon,  by  way  of  the  Co- 
lombia and  Snake  Rivers,  and  the  Pacific  Railroad  at  or  near  Salt  Lake, 
in  lieu  of  the  aid  to  said  branch  across  the  Cascade  Mountains,  hereby 
repealed,  an  amount  of  the  public  lands  equal  thereto  in  the  aggregate, 
as  per  the  map  of  the  Northern  Pacific  Railroad  Company,  filed  in  the 
Department  of  the  Interior  August  twentieth,  eighteen  hundred  and 
seventy-three,  which  amount  is  estimated  by  the  Department  of  the  In- 
terior, and  is  hereby  fixed,  at  seven  million  acres,  and  no  more,  under 
like  conditions,  restrictions,  and  provisions  as  are  herein  applied  to  the 
lioe  of  the  Northern  Pacific  Railroad,  be,  and  the  same  is  hereby, 
granted  to  the  Portland,  Salt  Lake  and  South  Pass  Railroad  Company, 
a  corporation  organized  under  the  laws  of  Oregon  by  articles  of  incor- 
poration filed  with  the  secretary  of  state  of  Oregon  on  the  ninth  day 
of  September,  anno  Domini  eighteen  hundred  and  seventy-six,  and 
which  lands  shall  be  selected  in  alternate  sections  of  odd  numbers 
within  twenty  miles  on  each  side  of  the  line  of  said  Portland,  Salt 
Lake  and  South  Pass  Railroad,  and  shall  be  applied  on  the  line  of 
said  railroad  between  the  Columbia  River  at  or  near  Umatilla,  Or- 
egon, and  the  present  transcontinental  railroad  at  or  near  Salt  Lake, 
commencing  in  the  location  thereof  at  or  near  the  terminus  of  said 
Portland,  Salt  Lake  and  South  Pass  Railroad,  on  the  Columbia  River, 
so  as  not  to  conflict  with  the  grants  to  the  Northern  Pacific  Railroad 
Company.  And  the  said  lands  so  granted  in  aid  of  the  Portland,  Salt 
Lake  and  South  Pass  Railroad,  the  amount  of  which  shall  in  no  event 
exceed  seven  million  acres,  and  the  proceeds  thereof,  shall  be  disposed 
of  in  the  same  manner  and  upon  the  same  conditions  and  restrictions  in 
aid  of  the  Portland,  Salt  Lake  and  South  Pass  Railroad,  as  are  the 
lands  and  proceeds  herein  granted  and  extended  to  the  Northern  Pacific 
Bailroad,  to  be  disposed  of  under  this  act  for  the  benefit  of  that  company, 
except  as  herein  modified ;  and  a  separate  account  shall  be  kept  by  the 
Secretary  of  the  Treasury  with  said  Portland,  Salt  Lake  and  South  Pass 
Bailroad  Company,  and  such  proceeds  shall  be  invested  and  paid  out  to 
said  company,  its  trustees  or  assigns,  on  the  completion  and  acceptance 
of  any  section  or  sections  of  their  said  road,  upon  the  same  terms  and 
conditions,  and  subject  to  the  same  restrictions,  as  are  herein  applied 
to  the  Northern  Pacific  Railroad  Company;  and  all  lands  herein  granted 
and  not  sold  by  the  United  States,  and  which  shall  be  earned  by  said 
Portland,  Salt  Lake  and  South  Pass  Railroad  Company,  shall  be  pat- 
ented to  said  company  on  like  terms  and  conditions,  and  with  like  re- 
strictions as  to  sales,  as  are  herein  provided  in  reference  to  lauds  earned 
by  the  Northern  Pacific  Railroad  Company:  Provided^  however ,  And 
tbis  grant,  in  so  far  as  it  relates  to  the  Portland,  Salt  Lake  and  South 
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Pass  Eailroad  Company,  is  on  this  express  condition  :  That  said  company 
sball  commence  the  constraction  of  their  said  railroad  at  or  near  the  town 
of  Umatilla,  on  the  Colombia  River,  within  six  months  ^fter  the  approval 
of  this  act,  and  shall  construct  and  equip  not  less  than  twenty-five  miles 
of  said  railroad  within  one  year  thereafter,  and  not  less  than  fifty  miles 
thereof  each  succeeding  year,  and  shall  complete  said  road,  between  the 
Columbia  River  and  Salt  Lake,  within  four  years  from  the  date  of  its 
commencement. 

Sec.  17.  This  grant  to  said  Portland,  Salt  Lake  and  South  Pass  Rail- 
road Company  is  upon  the  express  condition  that  said  company  shall, 
within  three  years  from  the  date  of  the  approval  of  this  act,  make  a 
definite  survey  and  location  of  its  line  of  road  between  the  Columbia 
River,  at  or  near  Umatilla,  Oregon,  and  the  present  transcontinental 
railroad,  at  or  near  Salt  Lake,  and  shall,  within  such  time,  file  in  the 
Department  of  the  Interior  a  fhap  showing  such  definite  location.  All 
exceptions  in  favor  of  coal  and  mineral  lands  made  in  the  grant  to  the 
Northern  Pacific  Company  are  hereby  extended  and  made  applicable  to 
the  grant  to  the  Portland,  Salt  Lake  and  South  Pass  Railroad  Company. 
And  the  said  Portland,  Salt  Lake  and  South  Pass  Railroad  Company  is 
hereby  authorized  to  issue  its  bonds  from  time  to  time  to  aid  in  the  con- 
struction and  equipment  of  its  road,  not  exceeding  twenty-five  thousand 
dollars  per  mile,  and  to  secure  the  same  by  mortgages  on  the  whole  or 
any  part  or  parts  of  its  railroad  and  property,  and  rights  of  property,  of 
all  kinds  and  descriptions,  with  the  rights,  privileges,  and  franchises 
thereto  appertaining;  and  as  proof  and  notice  of  their  legal  execution 
and  effectual  delivery,  such  mortgages  shall  be  filed  and  recorded  in  the 
Department  of  the  Interior. 

Sec  18.  That  when  said  company  shall  sell,  or  contract  to  sell,  or 
shall  convey,  except  by  way  of  mortgage  or  deed  of  trust,  to  aid  in  the 
construction  of  its  railroad,  any  of  said  granted  lands,  after,  the  same 
shall  be  earned  by  said  company,  the  lands  so  sold,  contracted,  or  con- 
veyed shall  be  subject  to  taxation  according  to  the  laws  of  the  State  or 
Territory  within  which  the  same  may  be  situated. 

Sec  19.  That  the  said  Portland,  Salt  Lake  and  South  Pass  Railroad 
Company  shall  file  with  the  Secretary  of  the  Interior,  within  six  months 
from  the  date  of  the  approval  of  this  act,  its  assent  to  and  acceptance  of 
the  provisions  of  this  act,  or  be  forever  debarred  from  taking  or  receiv- 
ing any  benefit  from  or  under  the  same. 

Sec  20.  That  Congress  reserves  the  right  to  provide  by  law  against 
unjust  discriminations  and  excessive  charges  on  the  part  of  said  com- 
pany. And  all  acts  and  parts  of  acts  inconsistent  with  this  act  are  here- 
by repealed. 

O 
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45th  Congress,  I  SENATE.  (  Repoet  211^ 

2d8e99um.       ]  \       Part  2. 


IN  THE  SENATE  OP  THE  UNITED  STATES. 


April  5, 1878.— Ordered  to  be  printed. 


Mr.  WiNBOM,  from  tbe  Committee  on  Bailroads,  sabmitted  the  fol- 
lowing 

VIEWS  OF  THE  MINORITY: 

[To  accompany  bill  S.  238.] 

The  oudersigned,  members  of  tbe  Committee  on  Bailroads^  cannot 
consent  to  tbe  bill  reported  from  that  committee  as  an  amendment  to 
Senate  bill  238,  and  we  respectfally  report  the  following  reasons  of  oar 
dissent  therefrom : 

The  Northern  Pacific  Kailroad  Company  has  constructed,  under  its 
charter,  nearly  six  hnudBed  miles  of  road,  fnlly  equipped  and  in  opera- 
tion as  a  first-class  railroad,  second  to  none  in  the  Northwest,  as  to 
permanency  of  way  and  appointments.  It  has  opened  to  settlenient 
and  cnltivation  vast  areas  of  country  ^  and  where,  previous  to  the  con- 
stmction  of  its  road,  hostile  bands  and  tribes  of  Indians  held  almost 
undisputed  sway,  many  thousands  of  industrious,  intelligent,  law- 
abiding  citizens  have  established  happy  and  prosperous  homes,  and  are 
famishing  to  the  markets  of  the  world  immense  quantities  of  agricul- 
tural products. 

These  results  have  been  brought  about  by  means  of  the  money  of  tens 
of  tbousands  of  citizens,  inhabitants  of  about  twenty  States  of  the  Union, 
who,  in  good  faith,  purchased  the  bonds  of  the  company,  relying  on  the 
pledge  of  Congress  that  the  enterprise  would  be  carried  on  to  comple- 
tion. The  financial  disaster  of  1873  put  a  stop  to  the  work  of  construc- 
tion, which,  to  that  time,  had  been  pursued  with  diligence  and  vigor. 
The  bondholders,  in  1875,  foreclosed  the  mortgage,  and  purchased  the 
mortgaged  property,  which  included,  by  express  authority  of  Congress, 
the  franchise  to  be  a  corporation  ;  an4  thus  they  became,  and  are,  the 
owners  of  the  rights,  privileges,  franchises,  and  property  originally  con- 
ferred, or  brought  into  existence  through  their  means.  Such  are  they 
who  now  ask  of  Congress  the  necessary  extension  of  time  to  enable 
them  to  complete  the  work ;  and  it  seems  to  us  they  present  a  meritorious 
ease  for  the  relief  prayed  for,  without  unnecessarily  crippling  their  re- 
sources or  encumbering  their  enterprise  with  intolerable  burdens.  We 
are  not  aware  of  any  expressed  objection  to  giving  reasonable  time  for 
the  completion  of  the  road  across  the  continent;  but  the  bill  as  reported 
is  not,  in  our  opinion,  drawn  with  care  to  secure  that  object.  On  the 
contrary,  should  it  become  a  law,  its  effect,  we  believe,  would  be  to  de- 
feat it' 

Money  will  be  required  to  carry  on  the  work,  and  this  can  be  obtained 
only  on  security  deemed  by  practical  men  sufficient,  certain,  and  perma- 
nent. In  such  case  as  this  the  primary  security  to  be  offered  to  capi- 
talists is  the  grant  of  lands,  and  this  must  be  left  to  their  control  and 
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maDagemeut,  or  investments  based  on  that  secarity  will  be  sought  in 
vain.  The  registers  and  receivers  of  the  district  land-offices  are  not  ex- 
pected to  prove  zealous  or  efficient  agents  to  effect  sales ;  nor  will  they 
have  the  power  or  the  means  to  put  into  operation  the  usual  and  neces- 
sary instrumentalities  to  attract  settlers.  And,  by  the  provisions  of 
the  bill,  whatever  money  may  be  obtained  by  sales  of  the  granted  lands, 
will  be  locked  up  in  the  Treasury  beyond  the  reach  of  the  trustees  of  the 
bondholders,  who  otherwise  would'  use  it  for  that  purpose  so  far  as 
requisite. 

Section  4  of  the  bill  provides  that  the  lands  included  in  the  grant, 
that  is,  the  odd  sections,  are  to  remain  open  to  settlement  and  pre- 
emption under  existing  laws,  to  be  sold  at  the  price  of  two  dollars  and 
fifty  cents  per  acre ;  and  section  11  provides  that  the  even  sections 
within  the  limits  of  the  grant  are  to  be  subject  to  homestead  as  well  as 
pre-emption  entry.  Tbe  great  body  of  those  lands  arfi  unsurveyed,  and 
will  remain  so  for  many  years.  If,  then,  a  bona-fide  settler  makes  his 
home  on  unsurveyed  lands,  intending  to  acquire  title  under  the  home- 
stead laws,  and  when  the  government  surveys  are  extended  over  the 
land  he  shall  be  found  on  an  odd  section,  what  will  be  his  position ! 
Either  he  will  lose  his  homestead  right  (as  he  must  do,  for  the  odd  sec- 
tions are  to  be  sold),  or  the  railroad  company  must  lose  the  price  of  the 
land,  there  being  no  indemnity  given.  This  provision  is  a  delusion, 
and  would  operate  as  a  fraud  either  upon  the  settler  or  the  company. 

The  proviso  in  section  7,  requiring  the  lailroad  company  to  sell  all 
lands,  except  coal  and  mineral  lands,  hereafter  earned  and  patented  to 
it,  in  quantities  not  exceeding  one  hundred  and  sixty  acres  to  any  one 
person,  and  for  a  price  not  exceeding  two  dollars  and  fifty  cents  i>er 
acre,  is  not  only  arbitrary  and  unjust,  but  practically  excludes  a  large 
X)ortion  of  the  lands  from  sale.  The  lands  patented  to  the  company  he- 
came  its  absolute  property,  and  its  right  of  disposing  thereof  should 
not  be  impaired.  In  many  cases  the  settler  might  not  be  able  to  pay 
cash  down,  or  might  prefer  to  purchase  on  credit^  and  the  parties  should 
be  left  free  to  make  such  arrangement  as  would  be  mutually  convenient 
and  desirable.  Immense  tracts  of  these  lands  are  suitable  for  grazing 
purposes  only ;  the  restriction  of  the  power  of  sale  to  one  hundred  and 
sixty  acres  to  any  one  person,  renders  such  lands  wholly  unsalable. 
Lands  valuable  only  for  the  timber  growing  thereon  cannot  be  acquired 
under  the  preemption  laws;  and  the  company  should  have  the  right  to 
dispose  of  these  in  such  parcels,  and  on  such  terms  as  may  be  found 
practicable. 

The  provisions  of  the  bill,  so  far  as  they  relate  to  the  subject  of  lands, 
are  crude,  imperfect,  and  impracticable,  and  are  well  calculated,  not 
only  to  defeat  the  object  of  the  grant,  but  also  to  hinder  and  retard 
settlement,  and  embarrass  settlers  on  the  lands  within  the  limits  of  the 
grant. 

The  requirements  of  the  bill  respecting  the  time  of  commencing  and 
prosecuting  the  work  on  the  Pacific  coast,  seem,  in  the  present  condition 
of  the  monetary  affairs  of  the  country  to  be  unreasonable,  if  not  impos- 
sible. Within  nine  months  after  the  approval  of  the  act,  the  company 
is  required  to  commence  the  work  of  construction,  and  to  complete  at  least 
one  hundred  miles  within  twelve  months  thereafter.  Of  these  one  hun- 
dred miles,  at  least  twenty-five  miles  must  be  commenced,  constructed, 
and  equipped  on  the  Pacific  coast  at  and  within  the  same  time.  In  ad- 
dition  to  this  the  road  must  be  commenced  at  the  cascades  of  the  Colum- 
bia River  within  twelve  months  after  the  passage  of  the  act,  and  be  fully 
completed  and  equipped  around  the  cascades  within  one  year,  and  around 
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the  Dalles  within  two  3^ears  thereafter.  When  the  difficalties  and  magni- 
tade  of  the  work  on  the  Columbia  River,  and  the  distance  of  the  field  of 
operations  on  the  Pacific  coast  from  the  *'  base  of  supplies"  are  considered, 
it  i»  apparent  that  these  conditions  are  too  onerous.  Besides  this,  the 
bill  reqnires  in  the  first  year's  work  the  construction  of  a  railroad-bridge 
over  Snake  Eiver,  a  stream  of  great  volume  and  magnitude,  whose  wide, 
rapid,  and  dangerous  current  will  require  much  time,  and  the  expendi- 
tare  of  large  sums  of  money,  to  span  it.  This  condition  seems  wholly 
uDDec^ssary,  because  the  navigable  waters  of  the  Columbia  are  reached 
from  the  east,  above  the  mouth  of  Snake  Eiver.  If  it  be  intended  to 
give  this  company  the  benefit  of  an  extension  of  time,  it  ought  not  to 
be  so  given  as  to  insure  a  failure  to  perform  its  conditions  and  to  secure 
a  liability  to  forfeiture  at  the  very  outset. 

As  before  stated,  there  has  been  no  expression  of  objection  from  any 
quarter  to  a  reasonable  extension  of  time  to  this  company ;  all  agree  as 
to  the  justice,  policy,  and  propriety  of  such  an  act.  But  we  cannot  give 
oar  support  to  those  provisions  of  this  bill  by  which  it  is  attempted  to 
couple  with  such  extension  a  proposed  new  grant  of  lands  to  another 
railroad ;  thus  making  the  success  of  the  former  to  depend  upon  the  car- 
rying through  of  the  latter.  This  docs  not  harmonize  with  our  ideas  of 
fair  and  proper  legislation.  Each  of  these  enterprises  or  projects  ought 
to  stand  upon  it«  own  merits,  and  not  be  permitted  in  the  event  of  its 
Mare,  to  pall  the  other  down  with  it. 

The  general  route  of  the  main  line  of  the  Northern  Pacific  Bailroad 
is  located  on  the  north  side  of  the  Columbia  Eiver,  in  the  Territory  of 
Washington.  By  the  terms  of  the  grant,  if  the  line  be  located  in  a 
State,  the  company  acquires  only  half  the  quantity  of  land  to  which  it 
would  be  entitled  if  the  line  were  located  in  a  Territory'-.  For  the  sake 
of  harmonizing  certain  local  interests  on  the  Pacific  coast,  and  in  a  spirit 
of  conciliation,  the  company  consented  to  change  the  location  to  the 
south  side  of  the  Columbia  Eiver,  in  the  State  of  Oregon.  By  this 
change  it  loses  one-half  of  the  land-grant  appertaining  to  so  much  of 
the  line.  And  because  of  this  change,  made  in  the  interest  of  Oregon, 
and  at  the  request  of  its  citizens,  this  railroad  company  is  now  sought 
to  be  burdened  with  conditions  and  hampered  with  exactions,  from 
which  it  would  be  entirely  free  if  left  to  its  present  location  on  the  north 
side  of  the  river.  The  south  side  of  the  Columbia  Eiver,  has  been  and 
is,  open  to  any  company  having  the  will  and  the  ability  to  build  a  rail- 
road there ;  but  it  was  not  until  the  Northern  Pacific  Eailroad  Company 
voluntarily  agreed  to  build  its  road  along  the  Columbia  Eiver,  in  the 
State  of  Oregon,  at  so  great  a  sacrifice  of  its  own  interests,  that  it  was 
duicovered  to  be  necessary  to  encompass  it  with  such  restrictions,  and 
embarrass  it  with  such  hindrances  as  are  provided  in  this  bill,  in  the 
interest  of  another  railroad  company,  which  has  been  for  years  at  perfect 
liberty  to  occupy  the  ground  itself. 

For  the  foregoing  reasons,  and  because  of  other  objections  to,  and  de- 
fects in,  the  bill  reported  as  an  amendment  to,  or  rather  a  substitute  for, 
&nate  bill  238,  we  respectfully  recommend  that  said  bill  do  not  pass. 

WILLIAM  WINDOM. 

L.  Q.  C.  LAMAE. 

M.  W.  EANSOM. 
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IN  THE  SENATE  OF  THE  UNITED  STATES* 


April  1, 1878.— Ordered  to  be  printed. 


Mr.  Booth,  from  the  Committee  on  Patents,  submitted  the  following 

REPORT: 

The  Committee  on  Patents^  to  which  %icm  referred  the  petition  of  Oeorge  W, 
Huntj  administrator  of  the  estate  of  Walter  Sunt^  deceased,  for  the  ex- 
tension of  reissue  N^o.  6109  of  the  letters  patent  of  said  Walter  Huntj 
for  an  improvement  in  shirUoollarsy  beg  leave  to  make  the  following  re- 
port thereon : 

That  Walter  Hant  obtained  an  orf^nal  patent  for  paper  collars  dated 
the  25th  day  of  Jaly,  1854 ;  that  the  subject-matter  of  the  patent  was 
afterwards  divided  into  five  divisions,  on  which  patents  were  severally 
reissued,  one  in  1864,  two  in  1865,  and  two  in  1866 ;  that  in  1859  the 
said  Walter  Hunt  died,  and  the  petitioner  was  appointed  administrator 
of  his  estate  ;  that,  prior  to  the  expiration  of  said  patent  and  within  the 
time  prescribed  by  law,  application  was  made  before  the  Commissioner 
of  Patents  for  nn  extension  of  said  reissued  patents ;  that  said  applica- 
tion was  beard  and  considered  by  one  of  the  assistant  examiners  in  the 
Patent  Office,  who  made  a  report  in  favor  of  such  extension ;  that  said 
report  was  reviewed  by  one  of  the  principal  examiners  in  the  Patent 
Office,  who  also  decided  that  such  extension  ought  to  be  granted ;  that 
said  applications  and  reports  thereon  were  laid  before  A.  M.  Stout,  esq., 
the  tlieu  acting  Commissioner  of  Patents,  who  rejected  said  application 
for  extension,  and  therefore  no  extension  was  granted. 

An  application  was  subsequently  made  to  the  Forty-first  Congress  for 
an  act  to  authorize  a  rehearing  of  the  case  by  the  Commissioner  of 
Patents,  and  it  appearing  to  the  Senate  committee  that  the  said  acting 
Commissioner  had  no  authority  to  render  a  decision  as  Commissioner  of 
Patents  on  the  24th  day  of  July,  1868,  when  he  rejected  said  application, 
and  iUb^ing  stated  by  said  Stout  that  he  had  not  properly  considered 
the  case,  the  Senate  committee  recommended  that  the  rehearing  be 
allowed,  which  was  done  by  act  of  March  15, 1870.  The  Commissioner, 
accordingly,  on  March  31, 1870,  granted  the  extension  for  seven  years 
from  the  date  of  the  expiration  of  the  original  patent.  The  extended 
term  consequently  expired  July  25, 1875. 

The  petitioner  now  claims  that  through  unavoidable  circumstances  the 
patent  was  unprotected  for  two  years,  as  above;  that  so  many  manu- 
facturers adopted  it  during  that  interval  that  it  required  the  rest  of  the 
extended  term  to  cause  the  patent  to  be  respected;  and  that  during  the 
whole  time  of  the  existence  of  the  patent  the  patentee,  his  widow  and 
heirs,  have  only  received  from  it  about  $18,000. 

It  appears  that  if  the  extension  is  granted  only  about  one-tenth  of 
the  benefits  thereof  are  to  go  to  the  heirs  of  the  patentefi^^%p(L^^^l^ 


2  GEOBGE   W.   HUNT. 

residue  is  for  the  UDion  Paper  Collar  Company,  which  has  already  re- 
ceived large  benefits  from  the  patent. 

It  has  not  been  the  policy  of  Congress  or  of  the  Commissioner  of 
Patents  to  grant  extensions  when  the  benefits  are  to  go  so  largely  to 
assignees;  and  the  committee  are  also  of  the  opinion  that  the  patentee, 
his  widow  and  heirs,  have  been  adequately  compensated,  considering  the 
character  of  the  invention. 

Tliey  therefore  report  adversely  to  the  petition. 
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IN  THE  SENATE  OF  TQE  UNITED  STATES. 


March  6,  1878.— Ordered  to  be  printed. 


Mr.  Plumb,  from  the  Committee  on  Public  Lands,  submitted  tbe  fol« 

lowing 

REPORT: 

[To  aooompAD^  Mil  8. 109.] 

The  OommiUee  on  PMie  Lands^  to  whom  tew  re/erred  tAe  bill  {S.  109) 
difimng  the  manner  in  which  certain  land^ccrip  mag  be  aeeigned  and 
loeaied  or  applied  by  actual  settlere^  and  providing  for  the  issue  of 
patents  in  the  name  of  the  locator  or  his  legal  representatives^  havehcid 
tte  same  under  consideratU)}^  and  siibmit  tli  following  report: 

The  private  land-claims  which  are  reoognizeil  by  this  bill,  with  many 
others  which  have  been  from  time  to  time  recogpiized  and  adjusted,  had 
flieir  origin  prior  to  the  purchase  of  the  proTince  of  Louisiana  by  the 
United  States  from  France.  The  treaty  of  purchase  specially  recognized 
tbe  rights  of  property  in  the  then  inhabitants.  Tbe  third  article  of  the 
treaty  of  April  30, 1803,  is  as  follows : 

**Tbe  inhabitants  of  the  ceded  territory  shall  be  incorporated  in  the 
UsioB  of  the  United  States,  and  admitted  as  soon  as  possible,  according 
to  tbe  principles  of  the  Federal  Constitution,  to  the  enjoyment  of  all 
Che  rights,  advantages,  and  immunities  of  citizens  of  the  United  States; 
utd  in  the  mean  time  they  shall  be  maintained  and  protected  in  the  free 
eojojment  of  their  liberty,  j^roperly,  and  the  religion  which  they  profess.'' 
(8  Stat,  at  Large,  202.) 

This  obligation  has  been  repeatedly  recognized  by  Congress,  and 
rarions  acts  h  ive  been  passed,  f^om  1806  to  1^,  providing  for  commis- 
liooers  to  hear  and  determine  the  claims  of  parties  to  lands  embraced 
within  the  territory  thns  acquired,  and  to  report  lists  of  such  lands  as, 
in  the  opinion  of  the  commissioners,  should  be  confirmed  to  the  claim- 
ants. 

Under  these  several  acts  lands  were,  from  time  to  time,  confirmed  to 
the  respective  claimants.  The  greater  portion  of  these  claimants  took 
their  lands  in  place,  but  some  were  unable  to  do  so  for  various  reasons, 
bot  principally  because  the  United  States  had  disposed  of  the  particu- 
lar lands  to  which  their  claims  attached.  To  remedy  this  difficulty 
Congress  passed  tbe  act  of  June  2, 1858  (11  Stat,  at  Large,  295),  provid- 
ing that  "  where  any  private  laud-claim  has  been  confirmed  by  Congress, 
and  the  same,  in  whole  or  in  part,  has  not  been  located  or  satisfied,  either 
for  want  of  a  specific  location  prior  to  such  confirmation,  or  for  any 
reason  whatsoever,  other  than  a  discovery  of  fraud  in  such  claim  sub- 
sequent to  such  confirmation,  it  shall  be  the  duty  of  the  surveyor-gen- 
eral of  the  district  in  which  such  claim  was  situated,  upon  satisfactory 
proof  that  such  claim  has  been  so  confirmed,  and  that  the  same,  in 
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whole  or  in  part,  remains  unsatisfied,  to  issue  to  the  claimiint,  or  hiR 
legal  representatives,  a  certificate  of  location  for  a  quantity  of  land  equal 
to  that  so  confirmed  and  unsatisfied ;  which  certificate  may  be  located 
^npon  any  of  the  public  lands  of  the  United  States  subject  to  sale  at 
private  entry  at  a  price  not  exceeding  one  dollar  and  twenty-five  cents 
per  acre :  Provided^  That  such  location  shall  conform  to  legal  divisions 
and  subdivisions." 

Congress  also,  by  act  of  June  22,  1860  (12  Stat,  at  Large,  85),  the 
operation  of  which  was  extended  by  acts  of  March  2, 1867  (14  Stat,  at 
Large,  544),  and  June  10, 1872  (17  Stat,  at  Large,  378),  authorized  claim- 
ants to  proceed  to  establish  their  claims  by  petition  in  the  district  court, 
with  the  right  of  appeal  to  the  Supreme  Court  of  the  United  States. 

In  cases  where  claims  have  been  held  valid  under  the  statute  above 
cited,  and  where  the  court  has  decreed  that  the  claimants  are  entitled 
to  enter  a  specified  number  of  acres  of  the  public  lands  of  the  United 
States  subject  to  entry,  or  to  receive  certificates  of  location  for  such 
proportion  of  the  lands  decreed  to  them  as  has  been  disposed  of  by  the 
United  States,  the  bill  nnder  consideration  authorizes  the  subdivision 
of  the  same  into  quantities  as  nearly  as  practicable  conforming  to  the 
legal  divisions  and  subdivisions  of  the  public  lands  of  the  United  States; 
and  also  authorizes  the  assignment  of  the  certificates  of  location,  by 
written  instrument,  so  as  to  vest  the  assignee  with  all  the  rights  of 
the  original  owner,  including  the  right  to  locate  the  scrip  in  his  own 
name. 

The  bill  further  proposes  to  make  all  such  scrip  receivable  from  actual 
settlers  in  payment  of  preemption  claims,  or  in  commutation  of  home- 
stead claims,  in  the  same  manner  as  now  authorized  by  law  in  case  of 
military  bounty-land  warrants. 

The  third  section  provides  for  the  issue  of  certificates  of  entry  by  the 
proper  local  land  officer  in  the  name  of  the  parties  making  the  location,  and 
for  the  issue  of  patents  by  the  Commissioner  of  the  General  Land  Office, 
if  he  shall  be  satisfied  that  such  certificates  have  been  fairly  obtained. 
The  right  of  these  parties  to  enter  certain  quantities  of  the  public  land 
or  to  receive  certificates  of  location  for  so  much  as  had  previously  been 
disposed  of  by  the  government  rests  upon  the  dedrees  of  the  conrts,  as 
above  set  forth.  Where  the  right  to  lands  is  recognized  by  the  courts, 
and  the  government  has,  by  its  previous  disposition  of  them,  deprived 
the  parties  of  the  enjoyment  of  the  particular  lands  claimed,  these  cer- 
tificates entitle  the  claimants  to -similar  quantities  of  the  public  lands, 
and,  to  render  them  available,  their  subdivision  to  conform  them  to  the 
legal  subdivisions  of  the  public  domain  is  authorized. 

A  bill  similar  to  the  one  under  consideration  was  considered  by  the 
Committee  on  Private  Land-Claims  of  the  House  of  Bepresentatives  at 
the  last  session  of  the  Forty-fourth  Congress,  and  a  favorable  report 
was  made,  the  views  expressed  in  which  we  have  adopted  as  the  basis  of 
this  report.  The  Commissioner  of  the  General  Land  Office  approved 
the  purpose  of  that  bill,  and  suggested  certain  amendments  which  have 
been  embodied  in  the  present  measure,  which  has  also  received  the 
approval  of  the  Secretary  of  the  Interior. 

The  committee,  therefore,  recommend  the  passage  of  the  bill  with  an 
amendment. 
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Mr.  CocKRELL,  from  the  Committ'^e  on  Military  Affiiirs,  submitted  the 

following 

REPORT: 

[To  accompany  bill  S.  40.] 

The  Cmnmittee  on  Military  Affairs^  to  whom  was  referred  the  kill  {8.  40) 
•*ro  authorize  the  President  to  restore  Oeorge  W.  SImith  to  his  former 
rank  in  the  Army^^  has  duly  considered  the  same,  and  submit  the  follow- 
ing report : 

Ibis  bill  anthorizes  tbe  President  to  restore  to  liia  former  rank  and 
relative  grade  in  the  Army,  George  VV.  Smith,  late  Captain  United 
States  Regular  Infantry. 

The  letter  of  Greorge  W.  Smith  to  Hon.  J.  J.  Ingalls  shows  the 
grounds  upon  which  the  passage  of  this  bill  is  asked',  and  is  as  follows, 
to  wit: 

Fort  Stanton,  New  Mexico, 
October  6,  lt^7. 

Dub  Sir:  I  have  tbe  bonor  to  snbDiit  to  yon  the  following  statement,  and  respect 
/oUy  request  yonr  ioflaenbe  in  my  case.  As  a  mere  boy  I  was  present  in  nearly  all  the 
•mportsnt  moTements  of  vbe  '*Free  State"  canse  in  Kansas  from  tbe  years  1855  to 
i^.  I  was  severely  wonnded  on  the  12th  of  Angast,  1H56,  at  the  battle  of  Franklin 
<foiir  miles  from  I^wrence).  My  father,  Judge  Smith,  was  then,  with  Governor 
RobioaoB,  General  Dietaler,  and  others,  a  prisoner  near  Lecompton.  I  served  under 
•^ohn  BniwD  at  Lawrence  during  the  darkest  days  of  that  eventful  period,  and  entered 
coDege  in  1860-1861,  Just  in  time  to  derive  no  benefit  from  a  collegiate  course ;  having 
•0  April,  1^61,  enlisted  in  a  Pennsylvania  regiment.  I  was  asain  badly  wounded  at 
FalliDg  Waters,  Va.,  and  in  August,  1861,  was  made  captain  Eighteenth  United  States 
Regular  InfanUy.  As  a  captain,  I  commanded  eight  companies  of  that  regiment 
oeirly  two  years.  I  was  brevetted  major  for  *'  gallant  and  meritorious  conduct "  at 
tbe  battle  of  Chickamauga,  Ga.,  September,  1863,  and  lieutenant-colonel  '^  for  conspic- 
Qoas  gallantry  at  the  battle  of  Jonesboro',  Ga.,  September  1, 1864." 

I  have  participated  in  nineteen  general  battles,  more  than  thirty  skirmishes,  and 
UTebeen  ^'uDoer  fire"  sixty-three  times.  I  lost  two  adjutants^  two  orderlies,  and 
tvo  horses  under  fire  at  Chickamauga.  I  have  been  wounded  to  such  an  estent  that 
I  never  will  be  free  from  tbe  efi'ects  of  tbe  ssme.  I  htiYm  never  been  in  arrest;  nerer 
Wn  before  a  court  martial,  and  have,  in  my  capacity  for  one  year  as  adjutant-general 
(>f  a  division  7,000  strong,  and  as  aid-de-camp  of  the  Fourteenth  Corps  (Thomas's),  for 
men  J  BHUrtfaa,  served  to  tbe  perfect  eatisiaction  and  in  every  case  with  unqualified  ap- 
proTal  of  my  commandiBg  generals. 

On  Bceonnt  of  tbe  ill  health  of  my  wife  and  her  utter  inability  to  cross  tbe  plains,  I 
feptacd  my  commission  in  1866,  and  re-<>ntered  tbe  Army  in  1673,  as  second  lieutenant 
Ninth  Cavfury,  on  tbe  line  of  the  Rio  Grande.  1  have  educated  myself  in  Latin  and 
^reek,aiid  I  apeak  and  write  French,  Hpanish,  and  German.  For  nearly  five  years  I 
webestt  aofiataotly  on  duty  in  the  field,  commanding  whites,  negroes,  Mexicans,  and 
Indiana, and  agaioat  hostile  Indians,  Mexicans,  rattle-thieves,  and  outlaws. 
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I  desire  to  call  yoar  attention  to  the  following  act :  • 

"Reappointed,  Lient.  T.  J.  Silencer,  late  first  lieutenant  Tenth  Cavalry,  to  be  first 
lieutenant  cavalry,  with  his  relative  rank  and  grade  in  the  Army  from  Jane  30, 1867, 
provided  be  is  to  receive  no  pay  or  allowances  for  the  time  he  was  out  of  the  military 
service  of  the  United  States.'' 

Now,  Senator  Ingalls,  Lieutenant  Spencer  was  arrested,  tried,  convicted,  and  sen- 
tenced by  a  general  court-martial  to  be  dismissed  the  service,  and  he  waa  dismissed 
and  the  sentence  approved  by  the  President.  The  act  of  the  last  Congress  reappoinu 
him  from  the  original  date  of  his  entry  into  service. 

Is  it  more  honorable  to  be  tried,  convicted,  and  dismissed  in  disgrace  than  to  resign 
with  an  honorable  record  and  two  brevets?  If  not,  then  I  have  the  honor  to  ask  you 
to  introduce  a  bill  which  shall  read  as  follows: 

"Reappointed,  Lient.  G.  W.  Smith,  Ninth  Cavalry,  late  captain  Eighteenth  In- 
fantry, to  be  captain  Eighteenth  Infantry,  to  date  from  Augnst  5,  1861,  provided  that 
he  is  to  receive  no  pay  or  allowances  for  the  time  he  was  oat  of  the  military  service  of 
the  United  States.'' 

Such  a  reappointment,  Mr.  Ingalls,  can  only  work  injustice  to  the  now-ranking  cap- 
tain of  infantry  (whom  I  ranked  twelve  years  ago),  by  delaying  his  promotion  if  I  re- 
mained in  the  infantry,  bat  as  I  woald  at  once  transfer  to  my  own  corps,  cavalry,  no 
one  has  a  right  to  complain.  Now,  sir,  my  father  has  never  received  from  Kansas  any 
recognition  of  his  labors  in  her  behalf  from  1855  to  1877.  Will  you  take  this  matter  iu 
hand  and  help  met  Messrs.  Haskell,  Plumb,  and  Phillips,  of  the  House  of  Repre- 
sentatives, have  known  me  for  years.  General  Banning,  of  the  House  of  Representa- 
tives, was  in  former  years  a  comrade ;  General  Mitchell,  of  Ohio,  General  Baird^  of 
Sheridan's  staff;  Generals  Forsyth,  Johnston,  Van  Devere,  and  many  others,  have  in 
dorsed  me,  but  your  inflaenoe,  if  you  cast  it  in  my  favor,  will  accomplish  in  a  day  more 
than  all  of  them.  Mr.  Babcock,  of  Lawrence,  General  Eraser,  and  many  others,  will 
voach  for  my  personal  habits.  You  will  never  have  occasion  to  regret  your  efibrts  iu 
my  behalf.    Will  you  help  me  and  see  me  through  ? 

I  am,  sir,  very  respectfully,  yoar  obedient  servant, 

G.  W.  SMITH, 

United  States  Jrwv. 

The  Hon.  J.  J.  lNGALr.8,  U.  S.  S., 

Waahington,  D.  C, 

Your  committee  referred  the  bill  and  letter  to  the  Secretary  of  War, 
and  received  from  hira  the  following  letter  and  report  to  him  from  the 
AdJQtant-General,  to  wit : 

War  Department, 
Waahington  Cifjff  November  8,  1677. 
Sir  :  In  response  to  your  letter  of  the  29th  ultimo,  reqnesting,  for  the  information  of 
the  Committee  on  Military  Affairs,  the  military  history  of  George  W.  Smith,  late  cap- 
tain Eighteenth  Infantry,  I  have  the  honor  to  transmit  herewith  the  report  of  the 
Adjntant-General  of  the  Army,  to  which  is  appended  the  fall  record  of  this  officer  from 
the  date  of  his  appointment  as  captain,  Angust  5,  1861,  t4)  the  preseottime. 

I  beg  to  invite  your  attention  to  the  views  expressed  by  the  Adjatant-General  rela- 
tive to  "  the  jnstioe  and  propriety  of  this  bill  (S.  40)  and  similar  ones,  and  the  effect 
upon  the  ofiSoers  and  service.^'  These  views  ar  e  concurred  in.  The  inclosnres  to  your 
letter  are  returned  herewith. 

Very  respectfallv,  your  obedient  servant, 

GEO.  VV.   McCRARY, 

Secretary  of  fTn*-. 
Hon.  F.  M.  CocKRETX, 

of  Committee  on  Military  Affaire,  United  States  Senate. 

Adj  utant-Gek  eral's  Office, 
November  6,  lc97. 

Sir:  I  have  the  honor  to  retnm  herewith  the  letter  of  Hon.  F.  M.  Cockrell,  of  tie 
Senate  Military  Committee,  dated  October  29, 1877,  inclosing  a  bill  (S.  40),  <*To  au- 
thorize the  President  to  restore  George  W.  Smith  to  his  former  rank  in  the  Army,^*  and 
requesting  the  military  record  of  Captain  Smith,  and  the  **  opinion  of  the  department 
upon  the  justice  and  propriety  of  this  bill  and  similar  ones,  and  the  effect  apon  tbc 
officers  and  service." 

George  W.  Smith  was  formerly  captain  Eighteenth  Infantry,  and  resigned  in  ld6r> : 
and  is  now  second  lientenant  Ninth  Cavalry,  to  which  office  he  was  appointed  by  tbe 
President  in  1873.  His  military  history,  corapilerl  from  the  records  of  this  office,  is 
herewith  inclosed.  His  record  in  the  Army  is  good.  He  voluntarily  resigned  his  rom- 
mission  as  captaio,  and  the  resulting  vacancies  were  duly  filled  by  promotion.  His 
restoration  to  the  rank  of  captain,  and  assignment  to  a  vacancy  of  that  grade  in  any 
regiment,  would  be  contrary  to  existing  laws  of  proin(j»j^lj^|^^^jid  a  great  injiistiii'  to 
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the  officers  who  would  become  legally  entitled  to  promotion  upon  the  oocarrence  of 
sQch  Tacancy.  Captain  Smith  does  not  claim  that  any  injostice  was  done  him  in  oon- 
oMtion  with  his  resignation,  apd  an  excellent  record  can  give  him  no  claim  to  a  posi- 
tion belonging  by  law  and  right  to  another. 

Experience  has  clearly  shown  that  departures  from  the  established  laws  and  regnla- 
tiont  goyeming  appointments  and  promotions  are  greatly  injurious  to  the  mihtary 
Mrrice.  Even  this  case  may  be  cited  as  an  illustration.  A  first  lieutenant  was  dis- 
aimd  by  sentence  of  court-martial,  dulv  approved,  and  a  special  act  was  passed  by 
CoosresB  authorizing  his  restoration  to  his  former  rank ;  and  he  was  reappointed  by 
the  Preiident  accordingly,  but  on  condition  of  his  tendering  his  resignation.  Captain 
Smith  comes  to  Congress,  asking  a  law  giving  him  back  an  office  which  he  resigned. 
Dot  beoauae  be  has  any  legal  or  equitable  right  to  it,  but  bases  his  request  upon  the 
ground  that  Congress  has  enacted  a  law  lestoring  a  dismissed  officer,  and  that  he  has  a 
better  claim  for  restoration  than  such  officer. 

I  am,  sir,  very  respectfully,  your  obedient  servant, 

E.  D.  TOWNSEND, 

AdjulanU  General. 

To  the  Hon.  SECKCTAnY  of  War. 

War  Dkpahtmext,  Adjutant  Generai/s  Office, 

Wathington,  November  6,  1877. 

Military  history  of  George  W.  Smith,  of  the  United  "States  Army,  as  shown  by  the 
filesof  this  office: 

Appointed  captain  Eighteenth  Infantry  5th  August,  1861 ;  brevetted  major  Septem- 
ber W,  1863,  for  gallant  and  meritorious  services  at  the  battle  of  Chickamauga,  Ga. ; 
lieutenant-colonel  September  1, 1864,  for  gallant  and  meritorious  services  during  the 
.Atlanta  campaign,  and  at  the  battle  of  Jonesborough,  Ga. 

fivTioe.~Joined  regiment  August,  1861,  and  served  with  it  at  Columbus,  Ohio,  to 
October,  1861 ;  on  recm  iting-service  to  March,  1862 ;  with  regiment  at  Columbus,  Ohio, 
toMay  31, 1863;  in  the  field  in  Kentuckv  and  Tennessee  to  December,  17, 1862;  on 
leave  of  absence,  with  view  to  accept  colonelcy  of  volunteer  regiment,  to  March  30, 
l!fi3,  when  he  rejoined  his  regiment  and  served  with  his  company  in  the  Department 
of  the  Cnmberland  to  June  lo,  1863;  commanding  battalion  of  re^^iment  in  same  de- 
partment to  Joly  30, 1864;  actins  assistant  adjutant-general  firsts  division.  Fourteenth 
Ck)rps,  to  January  17, 1865;  aid-de-camp  to  Mf^.  Gen.  J.  C.  Davis,  commanding  Four- 
teenth Corps,  to  June,  1866 ;  on  recruiting-service  to  September,  1865,  when  he  rejoined 
l^isrwiment  at  Colambns,  Ohio,  serving  therewith  to  November.  1865,  when  he  pro- 
»edea  with  bis  company  to  Kansas,  and  was,  on  November,  21, 1665,  assigned  to  duty 
as  acting  assistant  aajutant-general,  district  of  Kansas,  performing  that  duty  to  March 
'^,  1666,  when  he  availed  himself  of  leave  of  absence  for  fifty  days,  and  resigned  May 
15, 1866. 

Appointed  second  lieutenant  Ninth  Cavalry,  6th  August,  1873 ;  joined  regiment  Sep- 
tember 8, 1873,  and  served  with  it  in  Texas,  on  the  Kio  Grande  border,  to  January  20, 
1*94 ;  member  of  board  purchasing  horses  for  regiment  to  June  14, 1874 ;  in  campaign 
a^Qst  Indians  in  Indian  Territory  and  Texas,  commanding,  Indian  scouts,  to  January, 
W5 ;  with  regiment  at  Fort  Clark,  Texas,  to  October  19, 1875,  then  with  company  en 
f^ide  to  and  in  New  Mexico  to  present  date. 

THOMAS  M.  VINCENT, 
V  Aamtant  Adjutant- General. 

George  W.  Smith  was  a  brave  and  meritorious  officer,  and  was  captain 
in  the  Eighteenth  United  States  Infantry  Begiment,  and  for  reasons 
entirely  satisfactory  to  himself,  and  without  any  coercive  measures, 
Tolantarily  tendered  his  resignation  m  1866,  and  asked  to  be  discharged 
firom  his  position  of  captain.  His  resignation  was  accepted  and  he  was 
accordingly  honorably  discharged  and  retired  to  citizen  life.  The  vacancy 
(aused  by  his  resignation  was  duly  filled  by  appointment  by  the  Presi- 
dent, coi^rmed  by  the  Senate,  in  1873  be  again  desired  to  quit  civil 
life  and  enter  the  Army,  and  was  accordingly,  in  1873,  appointed  a  sec- 
ond heatenant  in  the  Ninth  United  States  Cavalry  Regiment,  and  vol- 
untarily accepted  that  rank  and  grade,  and  was  mustered  into  the 
"^fviee,  and  has  since  been  serving  in  that  rank.  With  his  own  volun- 
tary aete  be  is  now  dissatisfied,  and  seeks  to  be  restored  to  the  rank  and 
?i^e  he  voQld  have  held  in  the  Army  had  be  been  continuously  in  the 
"^rvioe  wd  had  never  resigned.  To  justify  his  application  he  cites  the 
lase  of  Lieutenant  Spencer,  in  whose  behalf  an  act  of  Congress  wasj 
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passed.  This  seems  to  be  the  sole  ground.  Whether  that  act  was  a 
wise  and  jadieioas  one  or  not  yoar  oommittee  have  not  inqaired.  There 
may  have  been  special  reasons  for  its  passage.  Congress  evidently  so 
thought,  or  it  never  would  have  passed. 

That  aot  only  authorized  the  President,  in  the  exercise  of  his  discre- 
tionary appointing  power,  to  appoint  Spencer  to  a  rimk  and  grade  above 
that  to  which  he  could  have  appointed  him  nndeir  the  laws  regolatiiig 
appointments  by  promotion.  Uie  action  of  the  Executive  is  shown  by 
the  reports  of  the  adjutant-generaK 

Your  committee  conoar  m  the  views  expressed  by  the  adjntant-gen- 
eral  and  adopted  by  the  Secretary  of  War,  and  see  no  reason  to  justify 
the  passage  of  this  bill,  and  therefore  recommend  that  it  be  indefinitely 
postponed. 

O 
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April  2, 1878.--Ordered  to  be  printed. 


Mr.  CoCKBCLLy  from  the  Committee  on  Military  Affairs,  submitted  the 

following 

REPOKT: 

[To  accompany  bill  S.  215.] 

The  Committee  on  Military  Affairs^  to  tohom  teas  referred  the  bill  {8.  629) 
for  the  relief  of  Sidney  8.  McLanSy  has  duly  considered  the  same  and  sub- 
mits the folloxoing  report: 

In  the  Forty-'fonrth  Congress  a  bill  having  in  view  the  same  object'as 
the  present  bill  was  referred  to  your  committee,  and  your  committee, 
on  March  20, 1876,  made  the  following  report  thereon,  to  wit : 

Mr.  CoCKRELL  Bubmitted  the  foUowing  re^^ort,  to  accompany  bill  S.  378. 

The  C<mm%iUe  on  MUiiary  Affairs,  to  whom  W€u  referred  the  Ull  (S.  378)  J%r  the  relief  of 
^dmey  8.  McLane,  with  accompanjfing  papers,  have  duly  (onstderid  the  same,  and  submit 
the  foUowing  report : 

The  bill  directs  the  Secretary  of  War  to  muster  in  Sidney  S.  McLane  as  first  lienten- 
ant  Company  6,  Third  North  Carolina  Monnted  Infantry,  to  date  Febrnary  18, 1865. 

The  evidence  submitted  to  your  committee  is  in  substance  as  follows : 

An  extract  from  "  Special  Field-Orders  No.  60/'  issued  by  M^jor-General  Thomas, 
dated  Nashville,  March  7, 1865,  reading  as  foUows : 

"Snbject  to  the  approval  of  the  l^cretary  of  War,  the  following  appointments  of 
officers  to  the  Third  North  Carolina  Mounted  Infantry  are  hereby  made  from  the  dates 
and  in  the  grades  set  opposite  their  respective  names:  Private  Sidney  S.  McLane, 
Company  G,  Third  North  Carolina  Mounted  Infantry,  first  lieutenant  Company  G, 
February  16, 1865." 

An  extract  from  Special  Orders  No.  3,  by  General  Thomas,  dated  Nashville,  Tenn., 
June  26, 1865,  accepting  resignation  of  Lieotenant  McLane,  and  others,  to  take  effect 
that  date,  "  with  the  conditions  that  thev  shall  receive  no  final  payments  until  they 
shall  have  satisfied  the  Pay  Department  of  their  non-indebtedness  to  the  government." 
The  affidavit  of  W.  W.  Rollins,  major  Third  North  Carolina  Mounted  Infantry,  dated 
Jamm4tnf  19,  1876,  stating  that  McLane  was  appointed  first  lieutenant  Company  G,  in 
said  regiment,  to  date  16th  February,  1865,  and  went  on  duty  as  such  officer,  and  per- 
formed all  the  duties  required  of  him  as  first  lieutenant,  and  that  the  commanding 
officers  had  promised  McLane  that  if  he  would  recruit  and  enlist  a  certain  number  of 
men,  he  should  be  appointed  first  lieutenant  of  the  company ;  and  that  McLane  did  go 
oat,  at  a  heavy  expense,  and  bring  into  said  company  a  large  number  of  recruits,  and 
that  the  company  was  full  and  complete  on  February  16,  1865,  and  that  there  was  no 
other  first  lieutenant  in  the  company,  and  "  there  being  no  mustering-offlcer  present, 
Lieotenant  McLane  was  not  mustered  in  until  March  17, 1865.^' 

The  affidavit  of  Col.  George  W.  Kirk,  colonel  of  said  regiment,  made  January  26, 
1^6,  statin;;  that  McLane  was  given  authority  by  him  to  raise  a  company  for  said 
regiment,  with  the  promise  that  he  should  be  appointed  first  lieutenant  as  soon  as  the 
company  was  full;  that  McLane,  at  his  own  expense,  recruited  and  enlisted  a  largo 
o amber  of  men  for  the  company,  and  was  appointed  first  lieutenant  to  date  February 
I6y  IS^,  the  company  then  being  full,  and  McLane  having  served  as  such  officer  and 
performed  all  the  duties  required  of  him ;  and  that  "  Lieutenant  McLane  not  being 
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mastered  in  until  March  17, 1865,  received  no  pay  for  his  services  as  such  lieutenant 
from  the  16th  day  of  February.  1865,  to  March  17, 1865." 

Yonr  committee  addressed  a  letter  of  Inquiry  to  the  Secretary  of  War,  and  received 
an  answer,  dated  March  6, 1876,  containing  a  report  of  the  Adjutant-General,  as  fol- 
lows :  '^  Sidney  S.  McLane  was  originally  mustered  into  service  as  a  private,  Third 
Regiment  North  Carolina  Mounted  Volunteers,  on  May  20, 1864,  and  is  borne  on  all  rolls 
as  such  until  March  18, 1865,  when  he  was  promoted  and  mustered  in  as  a  first  lieuten- 
ant, same  regiment.  There  is  no  evidence  of  any  eervioe  whatever  rendered  by  him  as  an 
officer  of  said  organization  prior  to  March  18, 1865,  he  being  borne  to  that  date  as  an 
enlisted  man." 

This  is  all  the  evidence  submitted  to  your  committee.  There  is  no  reason  or  ezcnse 
given  for  the  non-muster-in  of  said  McLane  prior  to  March  18, 1865. 

His  appointment,  subject  to  the  approval  of  the  Secretary  of  War,  was  made  March 
7, 1865,  only  eleven  days  before  the  muster-in. 

The  mere  promise  of  Colonel  Kirk  that  he  should  be  made  first  lieutenant  as  soon  as 
the  company  was  fuU,  cannot  make  him  An  officer  nor  render  the  government  liable  to 
pay  him  as  such. 

During  all  the  time  from  May  20, 1864,  to  March  18, 1865,  he  was  an  enlisted  man  of 
said  regiment,  and  receiving  his  pay  as  such. 

If  he  were  mustered  into  the  regiment  May  20,  1864,  and  the  regiment  was  organ- 
ized and  had  a  colonel  and  major,  as  shown,  why  was  not  the  company  fall  f  There  is 
no  evidence  explaining  this. 

The  affidavits  of  Colonel  Kirk  and  Major  Rawlins  were  made  in  January,  1876,  nearly 
eleven  years  after  the  events  referred  to,  and  seem  to  have  been  made  from  memory. 

We  do  not  think  the  evidence  sufficient  to  justify  the  passa^  of  the  bill,  and  there- 
fore recommend  that  the  bill  be  indefinitely  postponed  and  this  report  adopted. 

Your  committee  find  that  said  report  was  adopted  and  said  bill  indefi- 
nitely postponed.  Not  a  particle  of  new  evidence  has  been  submitted 
with  the  present  bill.  No  memorial  has  been  presented  stating  that  new 
evidence  has  been  discovered  since  the  foregoing  report. 

This  bill  is,  in  its  nature,  clearly  a  claim,  as  contemplated  in  the  58tU 
rule  of  the  Senate,  and  the  papers  have  been  taken  from  the  files  of  the 
Senate  and  referred  to  your  committee  in  plain  violation  of  said  rule. 

Tour  cofimittee  have,  however,  carefully  reconsidered  all  the  evi- 
dence in  said  cause,- and  the  merits  of  the  claim,  and  fully  adopt  the 
report  hereinbefore  copied,  and  find  it  true  and  correct. 

Your  committee  therefore  recommend  that  this  bill  be  indefinitely 
postponed,  and  report  that  the  claim  of  McLane  ought  not  to  be  allowed, 
and  ask  that  this  report  b©  agreed  to  and  adopted. 

O 
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April  2, 187*^.— Ordered  to  be  printed. 


Mr.  Feebt,  from  the  Committee  on  Fioance,  submitted  tbe  following 

KEPOKT: 

[To  accompany  bill  S.  51.] 

The  Commitkeon  Finance^  to  whom  was  referred  the  hill  {8>  51)  for  the  relief 
of  Albert  Towle^  postmaster  at  Beatrice^  I^ebr.j  respectfully  report : 

That  on  the  nigbtof  tbe  25tli  of  October,  A.  D.  1869,  the  post-office  build- 
iog  at  Beatrice^  Nebr.,  was  entered  by  burglars,  and  United  States  reve- 
nue-stamps to  tbe  amount  of  $365  and  other  property  were  stolen  there- 
from. These  facts  are  stated  in  the  memorial  of  Albert  Towle,  the  post- 
master. The  affidavits  of  five  prominent  business  men  of  Beatrice  verify 
the  sworn  statement  of  Postmaster  Towle.  It  appears  from  the  papers 
that  the  utmost  diligence,  faithfulness,  and  care  had  been  exercised  in 
tbe  administration  of  the  affairs  of  the  office ;  that  the  said  post-office 
was  kept  in  a  new  and  substantially-constructed  building  used  exclu- 
sively for  such  purpose ;  that  the  doors  were  securely  locked  and  the 
windows  carefully  fastened ;  that  the  stamps  were  deposited  in  the  drawer 
of  a  table,  which  was  locked.    It  being  a  small  office,  there  was  no  safe. 

It  further  appears  that  one  of  the  windows  of  the  office  was  entirely 
broken  out  in  the  night-time,  the  drawer  of  the  table  forced  open,  the 
stamps  taken  therefrom,  and  other  property  of  much  greater  value 
stolen  from  other  parts  of  the  office  by  the  burglars.  It  also  ai)pear8 
that  prompt  and  most  thorough  efforts  were  made  by  the  petitioner  for 
the  recovery  of  the  property  and  the  apprehension  and  punishment  of 
the  thieves.  A  commuuication  from  the  Post  Office  Department,  show- 
ing that  Postmaster  Towle  had  at  the  time  of  the  robbery  a  somewhat 
larger  amount  of  stamps  in  his  possession  than  that  named  in  his  me- 
morial, accompanies  this  report.  A  petition,  signed  by  all  the  promi- 
nent citizens  within  the  post-office  delivery,  indorsing  the  high  character 
of  the  petitioner  as  a  man  and  a  public  officer,  is  also  one  of  the  papers 
accompanying  this  report.  He  is  still  the  postmaster,  and  has  had  the 
longest  con tio  nous  service  of  any  officer  in  the  State  of  Nebraska. 

In  view  of  all  the  facts  in  the  case,  the  committee  unanimously  recom- 
mend that  Albert  Towle,  postmaster  at  Beatrice,  Nebr.,  be  reimbursed 
for  the  loss  of  revenue-stamps  to  the  amount  of  $365  ;  and  to  secure  that 
result  present  the  accompanying  bill,  with  the  recommendation  that  it 
(lopass. 
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40th  Ck)p:GRESs,  (  SENATE.  )  Report 

2d  iSemon.       f  \  No.  217. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 


ArRU.  1, 1878. — Ordered  to  be  priuttd. 


Mr.  Teller,  from  the  Committee  on  Railroads,  submitted  the  following 

REPORT: 

[To  accompany  biU  S.  213.] 

The  Committee  on  Railroads, lo  wbicli  was  referred  Senate  bill  213, 
entitled  "A  bill  to  survey  the  Aastio-Topolovampo  Pacifio  Route,"  hav- 
ing had  the  same  under  consideration,  rex>ort  it  back  favorably  and 
recommend  its  passage  for  the  following  reasons : 

A  bill  of  this  character  was  before  the  Forty-third  Congress  and  was  re- 
ferred to  the  Senate  Committee  on  Railroads.  The  committee  directed  the 
bill  to  be  sent  to  the  Secretary  of  War  for  such  information  as  he  might 
possess,  and  for  any  recommendations  he  might  see  proper  to  make.  A 
board  of  engineers,  consisting  of  Lieut.  Col.  IT.  G.Wright,  Majors  Warren 
and  Abt>ott,  was  convened.  The  board,  after  an  examination  of  such 
evidence  as  was  obtainable,  reported  their  conclusions  as  follows : 

First.  That  a  railroad  built  on  the  proposed  route  would  be  of  great  utility. 

8eooiid.  That  the  feasibility  of  it  remains  to  be  determioed  by  a  survey. 

Third.  That  the  amount  proposed  (|20,000)  was  not  sufficient  to  thoroughly  provide 
for  the  necessary  surveys,  but. that  a  great  deal  of  useful  information  concerning  the 
feasibility  of  the  route  can  be  gained  by  the  expenditure  of  that  amount  of  money. 

The  board  also  determined  that  the  feasibility  of  the  route  could  only 
be  determined  by  a  survey. 

The  bill  was  favorably  reported  by  the  Senate  Committee  on  Railroads, 
and  a  bill  of  like  character  also  favorably  reported  by  the  Committee  of 
the  House  of  Representatives  on  the  Pacific  Railroad. 

The  harbor  of  Topolovampo  has  been  three  times  surveyed  by  the 
Navy  Department.  The  report  of  Commander  W.  T.  Truxtun,  of  the 
United  States  Navy,  shows  that  the  depth  of  water  on  the  bar  was  21 
feet.  The  harbor  is  large  and  mountain-locked ;  has  a  water  area  of 
aboQt  54  square  miles,  and  an  area  of  anchorage  of  about  12  square 
miles. 

It  is  only  about  eight  hundred  miles  from  Austin,  Tex.,  to  this  harbor, 
and  only  about  seven  hundred  miles  of  railroad  mu^t  be  built  to  con- 
nect Austin  with  the  harbor  of  Topolovampo. 

Mr.  A.  K.  Owen,  a  civil  engineer,  appeared  before  the  committee  and 
Bubmitted  much  valuable  information  with  reference  to  the  character  of 
the  ooantry  proposed  to  be  examined,  as  well  as  suggestions  as  to  the 
valae  of  the  trade  that  might  be  secured  with  Mexico  by  the  building  of 
a  road  through  that  section  of  country.  The  committee  quote  from  Mr. 
Owen's  remarks  the  following: 

lo  concladinj;  these  statements,  it  is  desired  that  the  committee  bear  in  miud  that 
tne  harbor  of  Topolovampo  has  been  surveyed  and  mapped  by  the  United  States  Navy 
00  three  occasions,  and  once  by  Col.  Fred.  G.  Fitch,  civil  engineer  and  compiit^r  jofjthe 
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Capt.  Cbarles  P.  Stone  sarvey  of  the  California  Oalf,  and  that  these  oonolasively  show 
the  paid  harbor  to  be  the  most  piotnresqiie,  f^rand,  and  convenient  coninjercial  haven 
on  the  Pacific  coast.  The  reports  of  the  surveys  of  the  peninnnla  of  Lower  California, 
and  the  Gnlf  of  Cortez,  recently  made  by  the  United  States  Navy,  may  be  seen  at  the 
Hydrographical  Barean  in  this  capital. 

To  reach  the  harbor  of  TopolovampO  from  Anstin,  Tex.,  and  to  give  onr  railroad  sys- 
tem its  advantafres  to  exchange  with  the  nations  of  the  Pacific,  reqnireii,  it  is  thoaght, 
but  800  miles  of  line,  an  expense  of  sixteen  millions,  and  the  labor  of  16,000  men  for 
one  year.  From  San  Antonio  to  Topolovampo  bnt  700  miles  of  track  are  required. 
Senate  bill  now  before  the  committee  simply  requests  that  the  Secretary  of  War  be 
anthorized  to  survey  and  report  the  most  feasible  route. 

With  the  committee's  permission,  it  is  now  desired  to  demonstrate  with  map  and 
tape  the  geographical  claim  of  the  route,  and  to  prove  beyond  dispute  that  the  Austin- 
Topolovampo  Pacific  is  upon  the  line  the  most  national  and  the  least  sectional  of  any 
possible  route  across  the  continent  of  North  America — most  national,  because  it  will 
give  to  every  port  on  the  Atlantic  coast,  and  to  every  great  center  of  industry  and  pop- 
ulation east  of  the  Hocky  Mountains,  the  nearest,  the  least  interrnpted,  and  the  least 
expensive  route  to  the  Pacific  Ocean ;  least  sectional,  because  it  will  tie  the  Canadas,  the 
United  States,  and  Mexico  with  a  band  of  iron  and,  by  a  prosperity  made  interdepend- 
ent, make  them  commercially  and  socially  one  nation. 

Topolovampo.  or  Topolobampo,  latitude  25^  32'  N.,  on  the  Pacific  Ocean,  occupies 
geographically  the  apex  of  the  great  commercial  V  of  the  North  American  continent ; 
that  is  to  say,  that  each  and  every  port  on  the  coasts  of  the  Atlantic  Ocean  and  the 
Gulf  of  Mexico,  from  Halifax,  Nova  Scotia,  to  Brazos  de  Santiago,  and  that  each  and 
every  great  center  of  industry  and  population  in  Canada,  Nova  Scotia,  New  Brunswick, 
and  the  United  States,  east  of  the  Kocky  Mountains,  the  great  lakes,  and  the  valley  of 
the  Saint  Lawrence,  is  nearer  and  has  less  interruptions  from  topographic  barriers  and 
climatic  extremes  to  Topolovampo  than  to  San  Diego.  San  Francisco,  or  Pnget  Sound. 
Data  in  support  of  these  statements  have  been  pubrished  in  au  official  pam^let  (War 
Department)*  The  demonstrations  showing  the  advantages  in  dist«nce8  cannot  be 
refuted  successfully,  if  the  principles  of  Euclid  are  not  in  error.  Saint  Louis,  Mo.,  is 
316  miles  and  Chicago  is  221  miles  nearer,  as  the  crow  flies,  to  Topolovampo  than  to 
San  Francisco.  Omaha,  Nebr.,  is  150  miles  nearer  to  Topolovampo  than  to  San  Francisco, 
and  Fort  Worth.  Tex.,  is  over  400  miles  nearer  than  to  San  Diego,  and  nearly  800  miles 
nearer  than  to  San  Francisco.  New  York  City  is  340  miles  and  Philadelphia  is  350 
miles  nearer  to  Topolovampo  than  to  San  Francis4'0. 

Merchandise  shipped  to  Galveston,  Tex.,  could  be  expressed  to  the  Pacific,  via  To- 
polovampo, In  a  distance  of  957  miles.  Compare  this  witli  the  land  transportation  of 
3,303  miles  from  New  York  to  San  Francisco,  via  Union  Pacific.  Yioksbni^  is  400 
miles  nearer,  in  a  straight  line,  to  Topolovampo  than  to  San  Diego;  and  Memphis  is 
over  300  miles  nearer  than  to  San  Diego,  and  540  miles  nearer  than  to  San  Francisco. 
Indianapolis  is  200  miles  nearer  to  Topolovampo  than  to  San  Diego,  and  360  miles 
nearer  than  to  San  Francicco.  Washington,  D.  C.,  is  215  miles  nearer  toTopolovamno 
than  to  San  Diego,  and  380  miles  nearer  than  to  San  Francisco.  From  Brunswick, 
Ga.,  to  Topolovampo,  via  Mobile,  New  Orleans,  and  San  Antonio,  there  would  be  about 
1,750  miles  of  track.  This  avoids  the  Gulf  of  Mexico,  if  such  should  be  desired,  and 
gives  the  nearest  all-land  line,  which  is  practicable,  from  a  deep  and  convenient  port 
on  f he  Atlantic  to  a  deep  and  magnificent  harbor  on  the  Pacific  Ocean. 

If  the  actual  distances  of  the  transcontinental  routes  were  compared,  it  would  be 
found  that  that  from  New  York  to  Topolovampo,  via  San  Antonio  and  Eagle  Pass,  is 
1,027  miles  less  than  that  from  New  York  to  Pu(^et  Sound,  via  Northern  Pacific ;  784 
miles  less  than  that  from  New  York  to  San  Francisco,  via  Union  Pacific ;  and  421  miles 
less  than  that  from  New  York  to  San  Diego,  via  Texas  Pacific.  From  New  Orleans  to 
Topolovampo,  the  distance  via  San  Antonio  is  501  miles  less  than  that  (1,754  miles)  given 
by  the  Texas  New  Yorker,  from  New  Orleans  to  San  Diego,  via  Texas  Pacific.  Galveston 
would  have  790  miles  less  track  to  Topolovampo,  via  San  Antonio  and  Eagle  Pass, 
than  to  San  Diego,  via  Houston  and  Dallas.  To  reach  the  Pacific  Ocean  by  rail,  at 
present,  from  New  Orleans  one  must  travel  3,120  miles,  and  from  Mobile,  3,0NSO.  The 
route  via  San  Antonio  and  Topolovampo  would  save  from  New  Orleans  1,867  miles, 
and  from  Mobile,  1,682  miles  travel.  An  all-rail  line  from  Galveston  to  San  Diego,  via 
Topolovampo  and  Fort  Yuma,  would  be  1,750  miles. 

The  committee  propose  to  amend  the  bill  by  the  insertion  of  the  word 
^^been"  in  the  7th  line  of  the  bill.  There  can  be  no  objection  then  to 
the  proposed  survey  on  the  groand  that  a  portion  of  it  mnst  be  made 
through  the  territory  of  Mexico,  if  the  assent  of  the  Government  of 
Mexico  is  first  obtained.  It  is  supposed  this  can  be  had  without  diffi- 
culty. 
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The  uauibor  of  miles  to  b^  exainiued  through  Mexican  territory  is 
supposed  to  be  about  five  hundred. 

The  advantages  that  would  result  Irom  a  road  from  Austin  to  Topo- 
lovampoy  if  the  route  is  found  practicable,  cannot  be  overestimated. 

Private  capital  will  be  slow  to  engage  in  this  enterprise  until  it  shall 
have  been  demonstrated  that  the  route  is  a  feasible  one.  It  is  doubtful 
whether  it  would  have  been  possible  to  have  enlisted  private  capital  in 
a  railroad  across  the  continent  if  the  government  had  not  first  demon- 
strated the  feasibility  of  the  project. 
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45th  Conohess,  )  SENATE.  i  Bepobt 

2d  SesHan.       f  \  No.  218. 


IN  THE  SENATE  OP  THE  UNITED  STATES. 


April  2, 1878.— Ordered  to  be  printed. 


Mr.  Maxey,  from  the  Committee  on  Military  Affairs,  sabmitted  the 

following 

REPOKT: 

[To  accompany  biU  H.  R.  2287.] 

The  Committee  on  Military  Affairs^  to  wlwm  teas  referred  the  hill  {H.  R. 
2287)  to  authorize  the  Secretary  of  War  to  prescribe  rules  and  regula 
tions  to  be  observed  in  the  preparation^  submission^  and  opening  of  bids 
for  contracts  under  the  War  Department^  respectfully  submit  the  follow- 
ing report : 

Id  the  opinion  of  the  committee  this  bill  should  pass.  The  object  is 
to  prevent  the  withdrawal  of  bids  after  formally  opened,  and  to  defeat 
what  are  known  as  ^<  straw  bids.-'  The  reasons  for  its  passage  are  clearly 
set  forth  in  the  report  of  the  Secretary  of  War  to  the  present  session, 
pages  15  and  16,  as  follows: 

CONTRACTS. 

I  desire  to  call  the  attention  of  Congress  to  a  serious  defect  in  the  law  relating  to 
the  mode  of  awarding  contracts  required  to  be  made  by  the  department  for  supplies 
or  services.  Under  the  statutes  re(|uiring  advertisement  and  the  awarding  of  contracts 
to  the  lowest  responsible  bidder,  it  frequently  happens  that  numerous  bids  are  received 
from  widely  scattered  localities.  These  bids  are  pnblicly  opened  at  the  office  from 
which  the  proposals  were  issued,  and  thereafter  forwarded  to  Washington,  with  the 
recommendation  of  the  officer  in  charge.  It  often  becomes  necessary  to  investigate 
the  character  and  standing  of  the  several  bidders  and  the  responsibility  of  the  sureties, 
as  well  as  other  questions  that  may  arise  in  the  consideration  of  the  question  of  award- 
ing the  contracts,  and  these  investigations  necessarily  consume  more  or  less  time.  As 
the  law  now  stands,  according  to  the  opinion  of  the  Attorney-General  (9  Opinions, 
174),  the  head  of  a  department  has  no  power,  without  authority  of  law,  to  enforce  a 
rule  requiring  that  bids  shall  not  be  withdrawn  until  after  a  certain  time,  whether  ac- 
cepted or  not.  The  result  is,  that,  while  it  is  of  the  utmost  importance  tb^t  the  de- 
partment should  have  the  right  to  delay  in  determining  the  question  of  accepting  a 
bid,  all  bidders  are  at  liberty  to  withdraw  their  proposals  at  any  time  before  final  ac- 
ceptance. This  right  to  withdraw  bids,  after  they  are  opened  and  made  public,  opens 
the  way  for  combinations  among  bidders,  with  a  view  to  forcing  the  government  to 
contract  with  the  highest  bidder  or  incnr  the  delay  and  expense  of  a  new  advertise- 
ment and  a  reletting.  The  Attorney-General  has  well  said,  speaking  of  a  rule  adopted 
by  this  department  forbidding  the  withdrawal  of  bids,  that  *'  it  is  necessary  that  such 
a  rale  should  exist,  and  Congress  ought  to  enact  it/'  I  earnestly  recommend  the  pas- 
Mge  of  an  act  so  amending  the  existing  law  upon  this  subject  as  to  make  every  bid 
presented,  in  pursuance  of  advertisements  for  proposals  for  supplies  or  services  in  any 
of  the  departments  of  the  government,  absolntely  binding  npon  the  bidder  and  upon  his 
sureties  for  at  least  sixty  days,  unless  sooner  rejected.  And  the  statute  should  also 
reoaire  that  every  bid  should  be  accompanied  by  a  bond,  with  security,  pledging  the 
bidder  to  keep  good  his  bid  for  sixty  days,  and  enter  into  the  contract,  if  awarded  to 
him,  within  that  time.  , 
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These  reasons  are  fortified  by  the  opinion  of  Attorney -General  Black, 
relied  on  by  the  Secretary  of  War,  and  to  be  found  in  vol.  9,  page  174, 
Opinions  Attorneys-General,  as  follows : 

An  offer  to  make  a  contract  is  not  itself  a  contract.  It  takes  two  to  make  a  bar- 
gain. An  agreement  requires  the  consent  of  two  minds  to  the  same  thing  at  the  same 
time. 

A  proposal  to  do  or  not  to  do  a  particular  thing  is  the  act  of  one  person.  The 
proposer  may  withdraw  it,  and  if,  after  the  withdrawal^  the  other  party  signifies  his 
williDfirness  to  accept,  that  is  bnt  another  proposal  coming  from  the  opposite  side. 

A  withdrawal,  however,  mast  he  notitied.  The  mere  intention  to  withdraw  is  not  a 
withdrawal. 

Here  there  was  a  rale  of  the  department  that  bids  pat  in  shonld  not  be  withdrawn 
after  a  certain  time,  whether  accepted  or  not.  It  is  necessary  that  snch  a  rale  shoald 
exist,  and  Congress  ought  to  enact  it.  But  you  have  no  power  in  the  present  state  of 
the  law  to  enforce  it. 

As  long  as  it  remains  a  mere  regulation  its  ntmost  effect  will  be  giyen  to  it  by  allow- 
ing it  to  enter  into  and  become  part  of  the  offer.  The  proposal,  then,  would  be  read 
as  if  the  bidder  appended  to  it  a  promise  not  to  withdraw  it  before  the  department 
shoald  decide  upon  it.  Sach  a  promise  would  create  a  moral  obligation,  but  all  the 
books  say  that  is  nudum  ptuitum,  and  not  binding  in  law. 

If  I  offer  to  sell  yon  my  property  on  certain  terms  and  give  you  a  mouth  to  consider 
of  it,  agreeing  to  keep  it  open  daring  that  time,  I  may,  nevertheless,  retract  my  offer 
whenever  I  please  before  you  give  me  notice  of  your  acceptance. 

In  Scotland,  France,  and  Holland,  as  well  probably  as  the  other  European  states 
which  have  made  the  civil  law  the  basis  of  their  codes,  an  offer  conpled  with  a 
promise  not  to  withdraw  it  for  a  specified  time  is  irrevocable  until  the  term  expires. 
But  the  common  law  unyieldingly  refuses  to  hold  any  man  responsible  for  what  he 
has  promised,  unless  he  has  either  received  a  valuable  consideration  or  bound  himself 
by  a  sealed  instrument.  The  common  law  is  the  standard  by  which  the  rights  of  the 
parties  in  this  case  must  be  tried.  I  am,  therefore,  of  opinion  that  if  you  woald  order 
a  suit  to  be  brought  against  a  bidder  who  refuses  to  carry  the  mails  agreeably  to 
his  proposals,  he  could  defeat  you  by  showiug  that  be  withdrew  his  bid  before  yoa 
accepted  it. 

Wherefore  the  committee  report  the  bill  back  to  the  Senate  without 
amendment,  and  recommend  that  the  same  do  pass. 
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IN  THE  SENATE  OF  THE  UNITED  STATES. 


April  2,  lfif7d.— Ordered  to  be  printed. 


Mr.  BufiNsiDE,  from  the  Committee  on  Military  Affairs,  submitted  the 

following 

REPORT: 

Id  the  case  of  William  S.  Benjamin,  who  asks  for  back  pay  and  also 
for  boauty,  your  committee  have  to  report  that  the  petitioner  was  re- 
ported as  a  private  of  the  First  New  York  Marine  Artillery  at  the  mas- 
ter of  that  regiment,  April  30, 1862.  On  the  30th  of  Jane,  1862,  he  was 
promoted  to  the  rank  of  commissary  sergeant,  and  was  paid  as  such  until 
September  1, 1862,  although,  as  the  Adjutant-General  says,  he  was  not 
technically  entitled  to  such  grade  or  pay,  as  the  regiment  was  not  fully 
organized.  On  the  26th  September,  1862,  the  Adjutant-CtoneraPs  De- 
partment issued  a  general  order  (No.  126)  calling  attention  to  the  ezist- 
iog  laws  and  orders  touching  such  cases  as  this,  and  directing  an  inspec- 
tion to  be  made  with  a  view  to  the  correcting  of  the  rolls,  and  stating 
that  no  commissioned  officer  or  enlisted  man  of  any  grade  in  excess  of 
the  legal  organization  will  be  recognized. 

Under  this  order  the  petitioner  was  placed  upon  the  rolls  of  his  regi- 
ment, on  September  1, 1862,  as  a  private,  and  has  been  paid  in  full  as  a 
private  up  to  the  date  of  his  discharge.  Your  committee  cannot  recom- 
mend a  violation  of  the  law,  which  will  be  necessary  to  meet  the  peti- 
tioner's request.  As  to  his  claim  for  bounty,  your  committee  have  to 
report  that  no  papers  bearing  upon  that  claim  were  presented  with  the 
petition,  and  they  see  no  reason  why  he  has  not  been  able,  under  exist- 
ing laws,  to  obtain  all  that  he  was  entitled  to,  and  they  ask  to  be  dis- 
charged from  farther  consideration  of  the  case. 
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IN  THE  SENATE  OF  THE  UNITED  STATES. 


April  2, 1878. — Ordered  to  be  printed. 


3[r.  Maxey,  from  the  Committee  on  Military  Affairs,  submitted  the 

following 

REPORT: 

Tht  Committee  on  Military  Affaira^  to  whom  was  referred  the  petition  of 
Charles  J.  ^V^lit^tlgJ  late  lieutenant-colonel  of  the  Sixth  United  States 
Cavalry,  praying  that  he  he  restored  to  his  former  rank,  respectfully  suh- 
tnit  the  following  report : 

The  military  history  of  Colonel  Whitiug,  as  furuished  by  the  Adju- 
tantGeneral,  is  as  follows  : 

Al)JUTASt-GEXEUAL\S  OFFICE, 

February  4,  1874. 

liwiKri  iluUy  retnmed  to  the  Secretary  of  War. 

Charles  J.  Whiting  graduated  from  the  Military  Academy  July  1^  1835,  and  entered 
the  Army  as  brevet  second  lieutenant  of  the  Second  Artillery ;  was  promoted  to  sec- 
ond lieutenant  September  10, 1835,  and  resigned  May  31, 1836.  He  accepted  appoint- 
ment as  captain  Second  Cavalry  May  9,  1855,  and  was  promoted  major  July  17,  1862. 

Bj  General  Orders  No.  356,  November  5, 1863,  this  officer  was  summarily  dismissed 
the  service  for  disloyalty,  and  for  using  contemptuous  and  disrespectful  words  against 
the  President  of  the  United  States. 

The  disability  for  holding  office  resulting  from  this  dismissal  was  removed  by  Special 
r»rders  No.  252,  May  28.  18(36,  this  office,  which  also  directed  that  he  be  restored  as 
major  of  cavalry,  to  fill  the  tirst  vacancy.  He  was  reappointed  m^jor  Third  Cavalry 
August  2, 1866,  and  nominated  to  the  Senate  December  12, 1866.  On  March  2, 1867, 
the  Senate  negatived  the  appointment.  His  name  was  again  submitted  and  contirmed 
April  20,  1807.    He  was  promoted  lieutenant-colonel  of  the  Sixth  Cavalry  May  6, 

On  the  recommendation  of  Col.  J.  J.  Refolds,  Third  Cavalry  (then  commanding  the 
Department  of  Texas),  approved  by  General  Halleck,  he  was  transferred  to  the  list  of 
hnpemnmeraries,  and  honorably  mustered  out  of  service  January  1, 1871,  under  section 
li  act  of  Julv  15,  1870. 

E.  D.  TOWNSEND, 

AdjtttanUOeneral, 

A  letter  is  placed  by  Colouel  Whiting  before  the  committee,  as  follows: 

War  Dbpartmknt, 
WasMngian  Citifi  July  17, 1877. 
Sir  :  Acknowledging  the  receipt  of  your  petition,  dated  8th  June  last,  for  the  revo- 
cation of  the  order  placing  you  on  the  supernumerary  list,  and  a  reappointment  to 
TOOT  former  rank  of  lieutenant-colonel,  I  have  the  honor  to  inform  you  that,  upon  in- 
vestigation of  yonr  case,  it  is  found  that  you  cannot  be  restored  to  your  former  rank 
wltbunt  a  special  act  of  Congress  authorizing  the  President  to  nominate  you. 
Very  respectfully,  your  obedient  servant, 

GEO.  W.  McCRARY, 

Secretary  qf  U'ar, 
C  >\.  C.  J.  Whiting,  Omahaj  yebr. 
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Colonel  Whiting,  feeling  himself  aggrieved  by  the  action  of  the  Pres- 
ident, first,  in  transferring  him  to  the  list  of  supernumeraries,  and, 
second,  in  his  discharge,  as  claimed  under  the  twelfth  section  of  the  act 
approved  July  15, 1870  (vol.  16  U*  8.  Stat,  at  Large,  p.  318),  presented 
his  petition  to  the  Senate,  and  the  same  having  been  referred  to  this 
committee,  the  case  is  properly  before  the  committee  for  investigation 
and  report. 

It  is,  of  course,  a  constitutional  right  of  Colonel  Whiting  to  petition 
for  redress.  The  questions,  then,  are :  Ist.  Has  wrong  or  injustice  been 
done  the  petitioner?  2d.  lias  Congress  the  constitutional  power  to  ap- 
ply a  remedy  ?  3d.  Is  there  anything  in  the  case  rendering  it  inexpedi- 
ent to  exercise  the  power,  if  it  exists? 

It  will  be  observed  that  Colonel  Whiting  was  not  dismissed  the  serv- 
ice by  sentence  of  a  general  court-martial,  formally  approved  by  the 
President.  It  will  also  be  noted  that  he  was  hoiiorahly  discharged  Jan- 
uary 1, 1871,  under  section  12  act  of  July  15, 1870.  He  could  not  have 
been  thus  honorably  discharged  unless  the  facts  justified.  Hence,  the 
committee  conclude  there  was  nothing  against  his  honorable  character 
as  an  officer.  At  the  request  of  the  committee  the  A^*utant-Gen- 
eral,  under  date  of  February  8, 1878,  furnishes  a  fuller  statement  of  the 
history  of  Colonel  Whiting  than  the  short  statement  quoted  in  the  out- 
set of  this  report. 

Exhibit  D,  accompanying  said  communication  from  the  Adjutant-Gen- 
eral, is  an  extract  from  an  official  letter  from  Col.  J.  J.  Eeynolds,  United 
States  Army,  then  commanding  Department  of  Texas,  dated  November 
2, 1870,  which  appeara  to  be  a  reply  to  a  telegram  from  the  commander 
of  the  Military  Division  of  the  South,  calling  on  him  to  suggest  or  rec- 
ommend officers  for  transfer  to  the  list  of  supernumeraries,  under  sec- 
tion 12  of  the  act  of  July  15, 1870,  and  the  material  part  of  Exhibit  D 
is  the  recommendation  to  place  the  following  officer,  and  no  other,  so 
far  as  the  extract  goes,  on  said  list  of  supernumeraries :  *<  Sixth  Cavalry, 
Lieut.  Col.  Charles  J.  Whiting."    This  oommanioation  is  indorsed : 

Headquarters  Military  Division  of  thb  Socth, 

LouiwUU,  K^,y  November  10, 1870. 
KeHpectfully  forwarded  to  the  Adjntant-General  of  the  Army  ADprored. 

H.  W.  HALUECK, 
Major^Oeneral,  Cammamdimg. 

The  committee  extract  from  Oeneral  Orders  No.  126,  War  Depart 
ment,  December  15, 1870,  so  much  as  bears  on  this  case : 

By  direction  of  the  President  the  following  transfers  and  assignments  of  com  mis- 
sioned officers  are  made  to  till  vacancies  to  the  present  date : 


•     •    « 
nnmeraries. 


TRANSFERS. 

Lit  nt.  Col.  Charles  J.  Whiting,  Sixth  Cavalry,  to  the  list  of  the  super- 


Next  is  General  Orders  No.  1,  War^Department,  January  2, 1871,  as 
follows :  ^ 

[Extract.] 

By  direction  of  the  President,  the  following  officers  of  the  Army  are  transferred, 
assigneil,  or  mustered  out  of  service,  to  take  effect  from  the  Ist  instant.    *    •    • 

Unassigned  officers  whose  commissions  have  expired  under  section  V2  of  the  act  of 
Congress  approved  July  15, 1870,  aod  who  are  honorably  mustered  ont  of  the  service  : 
Lieut.  Col.  Charles  J.  Whiting.     *     •     * 

So  that  np  to  the  15th  of  December,  1870,  Whitinj^  was  lieutenant- 
colonel  of  the  Sixth  C^avalry,  actively  performing  ^e  duties  of  his  office. 
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On  that  day  he  was  assigned  to  the  list  of  saperoumeraries,  and  very 
.soon  after  (Janaary  2, 1871)  be  was  discharged,  the  government  having 
no  fnrtber  nse  for  him.  ^ri.z 

It  will  be  observed  tbat  Colonel'  Reynolds  assigns  no  reason  whatever 
for  his  recommendation  that  Lieutenant-Colonel  Whiting  be  transferred 
to  the  list  of  sapernameraries,  nor  is  any  given  by  Major^OeneralHalleck 
for  bis  approval.  He  simply  forwards  "  approved,^  and  the  order  fol- 
lows from  the  War  Department,  by  direction  of  the  President,  based 
upon  this  recommendation  and  approval.  Lientenant-Colonel  Whiting 
states  that  while  in  the  Department  of  Texas  he  was  placed  by  Colonel 
Reynolds  in  command  of  the  post  at  Oreenville,  Texas,  and  afterward  at 
Fort  Griffin,  Texas,  and  that  no  complaint  was  ever  made  by  Colonel 
Reynolds  or  any  one  else  against  him,  and  that  he  was  in  fact  at  Fort 
Griffin,  in  command,  when  he  received  the  General  Orders,  126,  of  De- 
cember 15, 1870,  notifying  him  that  he  was  transferred  to  the  list  of 
sapemnmeraries.  Section  12  of  the  act  of  July  15, 1870,  authorizes  the 
President  to  transfer  officers  from  the  regiments  of  cavalry,  artillery,  and 
iDfantry  to  the  list  of  supernumeraries.  So  far  as  that  law  goes,  these 
transfers  are  under  the  uncontrolled  discretion  of  the  President,  yet  it 
would  seem  but  an  act  of  simple  justice  that  the  reasons  for  the  exercise 
of  this  discretion  should  be  assigned.  Nothing  in  the  letter  of  the  law 
prevented  him  from  transferring  the  most  capable  officers  to  that  list 
and  then  mustering  them  out  on  the  1st  of  January  following  (1871),  if 
they  were  on  that  day  unassigned.  The  fate  of  every  officer  was  abso- 
lutely at  his  discretion,  and  practically  at  the  discretion  of  department 
eommanders.  Still,  thus  is  the  law  written,  and  the  committee  recog- 
nize the  principle  of  law  which,  it  submits,  is  applicable,  ^^  That,  in 
the  absence  of  proof  to  the  contrary,  credit  should  be  given  to  public 
officers  who  have  acted,  prima  facie,  within  the  limits  of  their  authority 
for  having  done  so  with  honesty  and  discretion."  (Broom's  Legal  Max- 
ims, 94-6.) 

The  act  of  March  3, 1869  (vol.  15  U.  S.  Stat,  at  Large,  p.  318,  sec.  2), 
made  provision  for  the  reduction  of  infantry  regiments  to  twenty-five, 
and  undoubtedly  the  act  of  July  15, 1870,  had  in  view,  among  other 
things,  the  getting  rid  of  the  surplus  officers  left  by  this  reduction.  It 
▼as  farther  the  design,  no  doubt,  to  retain  the  most  efficient  and  capa- 
ble officers  in  the  service  to  the  extent  of  officering  tbe  regiments  still 
retained.  Whether  the  plan  adopted  in  the  bill  was  the  best  that  could 
1)6  devised  is  not  a  question  before  the  committee.  Three  ways  of 
accomplishing  tbe  object  are  set  out  in  the  act: 

Isu  Voluntary,  by  section  3,  which  authorizes  the  President,  at  his 
(liacretion,  to  honorably  discharge  those  who  applied .  th^efor  on  or 
before  January  1  next  after  the  date  of  the  act 

2d.  Section  11  provides  for  what  is  known  in  the  Army  as  the  <*  Ben- 
zine board."  This  section  provides  that  the  General  of  the  Army  and 
ciefMirtmeot  commanders  shall  forward  to  the  Secretary  of  War  a  list 
of  officers  deemed  by  them  unfit  for  the  proper  discbarge  of  their  duties 
from  any  cause  except  injuries  incurred  or  disease  contracted  in  the 
line  of  their  duty,  *  wtting  forth  specifically  in  each  case  the  cause  of  such 
^M^MssP  But  that  section  further  provides  that  the  Secretary  of 
War  shall  constitute  a  board  of  one  major-general,  one  brigadier-gen- 
eral, and  three  colonels,  to  pass  upon  the  cases  presented,  and  on  their 
recommendation  the  President  is  directed  to  muster  out  any  officers 
I'eeommended  by  the  board  to  be  mustered  out,  with  one  year's  pay, 
*'*Jrtiiiek  muster-out  shall\not  he  ordered  tcithout  allowing  such  officer  a 
**»rtMl^ore such  board  tojshow  cause  against it^  This  is  simple  justice. 
3d.  Beclion  12  declares  ^tbat  the  President  is  authorized  to  transf^lC 
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oi!icei8  from  the  regiments  of  cavah^^  artillery^  aud  infantry  to  the  list 
of  supernameraries ;  second,  that  vacancies,  either  at  the  date  of  the  law 
or  occurring  prior  to  January  1, 1871,  shall  be  filled  in  due  proportion 
by  the  supernumerary  officers,  having  reference  to  ranky  seniorityj  and 
Jitnessj  as  provided  in  existing  law  regulating  promotions;  third,  ''and 
if  any  supernumerary  officers  shall  remain  after  the  first  day  of  January 
next,  they  shall  be  honorably  mustered  out  of  the  service,  with  one  yearns 
pay  and  allowance."  ' 

A  careful  examination  of  this  twelfth  section  leaves  (the  committee 
submit)  the  question  of  transfer  to  the  supernumerary  list  wholly  to 
the  discretion  of  the  President,  atid  the  committee  submit  that  it  is  not 
within  their  province  to  revise  this  discretion  upon  anything  developed  in 
the  case :  second,  it  is  mandatory  to  fill  vacancies  existing  or  occurring 
prior  to  January  1, 1871,  from  the  list  of  supernumeraries;  third,  it  is 
mandatory  to  honorably  discharge  all  remaining  on  the  list  January  1, 
1871,  with  one  year's  pay  and  allowances..  So  that  the  placing  of  ofii- 
cors  on  the  supernumerary  list  is  discretionary  with  the  President,  but 
the  discharge,  after  January  1,  1871,  of  those  not  selected  to  fill  vacan- 
cies, is  mandatory. 

The  difference  between  the  11th  and  12th  sections  is  quite  apparent, 
and  it  may  so  happen,  or  rather  might  have  happened,  that  the  capable 
and  deserving  officer,  without  a  hearing,  might  lose  his  place,  while  the 
officers  regarded  by  the  General  of  the  Army  and  department  command- 
ers as  of  questionable  worth  might,  with  slight  skill,  manage  to  have 
themselves  retained.  The  officer  against  whom  nothing  is  brought  might 
go  out  without  a  hearing.  The  officer  against  whom  causes  may  be 
assigned,  though  not  sufficient  to  justify  a  court  martial,  remained  in  the 
Army  if  he  had  skill  enough  to  continue  his  case  till  after  January  I, 
1871,  managing  in  the  mean  time  to  steer  clear  of  the  12th  section. 

While  the  committee  are  not  responsible  for  the  policy  of  the  law  or 
its  consequences,  it  is  not  improper  to  point  them  out,  so  they  fuay  bu 
guarded  against  in  the  future. 

Colonel  Whiting  presents  excellent  testimonials,  which,  it  seems  to 
the  committee,  would  have  had  great  weight  with  the  President  had 
they  been  presented  along  with  Colonel  Eeynolds's  recommendation. 
One,  from  Col.  and  Bvt.  Brig.  Gen.  William  N.  Grier,  is  as  follows: 

WASmNGTON,  D.  C,  FebrH€iry  11,  1873. 
Col.  Charles  J.  Wiutixg  : 

In  a  casual  coaveroatiou  held  with  you  to-day  you  reqaested  me  to  state  in  -writiog 
such  kuowledge  as  I  might  have  of  the  duties  peiformed  by  yourself  while  in  the 
Army,  and  my  opinion  of  the  manner  in  which  those  duties  were  i>erformed».  To  this 
reqaest  I  proceed  to  reply  with  pleasure. 

My  first  period  of  service  with  or  near  you  was  in  the  spring  and  summer  of  1862,  in 
the  Army  of  the  Potomac,  from  Yorktown  to  Gaines's  Mill,  where  you  were  taken  pris- 
oner, in  a  bold,  daring,  and  gall  ant  charge  at  the  head  of  your  regiment,  which  you 
commanded  at  that  time.  I  then  lost  personal  knowledge  of  yonr  military  service  un- 
til the  summer  of  1H66,  when  I  fonnd  yon  serving  as  msyor  in  my  regiment  (the  Third 
United  States  Cavalry)  in  New  Mexico,  until  you  were  promoted,  in  1869,  aa  lieuten- 
ant-colonel of  Sixth  United  States  Cavalry.  1  recollect  very  well  that,  while  in  New 
Mexico,  vou  were  intrusted  with  the  important  aud  delicate  duty  of  removing  several 
thousand  Navajo  Indians  from  one  reservation  to  another  some  two  hundred  miles  dis- 
tant. The  manner  iu  which  that  responsible  duty  was  performed  I  regarded  as  very 
commendable  and  satisfactory,  and,  in  my  judgment,  there  was  no  other  officer  then  in 
the  Territory  who  could  have  performed  that  duty  as  well.  Aft^ward,  for  some  months, 
until  yonr  promotion,  yon  served  at  regimental  headquarters  under  my  own  immediate 
command. 

To  conclude,  it  gives  me  pleasure  to  say  that  1  have  always,  when  serving  with  or 
near  you,  regarded  you  as  an  able,  intelligent,  and  effiiieut  cavalry  officer,  ptrfornnnj: 
yoilr  military  dutieb  with  zeal  and  discreti)n. 
Yours,  truly, 

WM.  N.  GRIER, 
Co/,  and  J^rt^ii;My'(S66^€^'^''''^^' 
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General  George  B.  McClellau  wrote  to  him  as  follows : 

Orange,  Kovanher  12,  1877. 
My  Dear  Coloxel  :  Your  letter  of  the  llth  is  received.  It  affords  me  pleasure  to 
»tate  that  yonr  serrioe  under  my  command  with  the  Army  of  the  Potomac  was  always 
most  creditable  and  satisfactory,  aud  of  such  a  nature  that  it  should  have  insured  you 
against  the  action  of  the  law  which  subsequently  was  applied  in  mustering  yon  out  of 
service.    I  sincerely,  trust  that  yon  may  succeed  in  the  effort  to  regain  your  commis- 

!siOD. 

And  am,  most  truly,  yours, 

Col.  Charles  J.  Whiting, 

Late  Sixth  U,  S.  Cavalry. 


GEO.  B.  McCLELLAX. 


A  letter  from  Capt.  Charles  McClare,  United  States  Army,  is  as.  fol- 
lows: 

Washington,  D.  C,  February  3,  lcf73. 
Colonel  :  It  affords  me  pleasure  to  state  that  I  have  been  acquainted  with  you  for 
some  years ;  that  while  I  was  on  the  staff  of  the  general  commanding  the  district  of 
New  Mexico,  yon  were  part  of  the  time  in  command  of  Fort  Marcy,  and  afterward  in 
command  of  Fort  Sumner,  New  Mexico,  and  subsequently  commanded  the  troops  accom- 
panying and  were  charged  with  the  removal  of  the  Navajo  tribe  from  Fort  Sumner  back 
to  its  own  country ;  that  yonr  reputation  was  very  high  as  a  skillful  and  excellent 
officer,  and  that  the  confidence  reposed  in  you  was  evidenced  by  the  important  com- 
niaods  intrnsted  to  yon. 

Very  respectfullv,  your  obedient  servant, 

CHAS.  McCLURE, 
Captain  and  C.  S,,  U.  S.  A, 
Col.  Chas.  J.  Whiting,  Present. 

The  letters  appearing  in  this  report  and  the  expressions  of  Colonel 
Whiting's  former  comrades-in-arms  satisfy  the  committee  that  he  is  a 
worthy  and  capable  officer;  bnt  it  is  also  apparent  that,  with  so  large  a 
redaction  in  the  nnmber  of  officers  as  was  made  necessary  by  the  act 
of  1869,  many  capable  officers  would  by  necessity  be  left  oat  of  the 
service. 

That  the  blow  might  fall  as  lightly  as  possible,  the  law  made  it  man- 
datory that,  first,  vacancies  existing  July  15, 1870,  and  those  occurring 
betweea  then  and  January  1, 1871,  should  be  filled  from  the  list  of  super- 
nameraries ;  and,  second,  that  such  as  remained  unassigned  after  January 
1, 1871,  should  be  honorably  discharged  with  one  year's  pay.  The  Army 
has  been  reorganized,  and  promotions  required  to  be  by  seniority  to  the 
rank  of  colonel.  The  committee  do  not  feel  justified  in  recommending 
a  departure  from  this  fixed  policy,  unless  in  special  and  exceptional 
cases  it  might  be  made  manifest  by  proof  that  great  injustice  has  been 
done. 

Id  view  of  the  premises,  the  committee  recommend  that  the  petition 
be^not  allowed. 

8.  Eep.  220 2 
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45th  Congbess,  >  SENATE.  (  Report 

2d8esHon.       ]  \  No.  221. 


FN  THE  SENATE  OF  THE  UNITED  STATES. 


Ai'RiL  2, 1878.— Ordered  to  be  printed. 


Mr.  Randolph,  from  the  Committee  on  Military  Affairs,  submitted  the 

following 

REPORT: 

[To  accompany  bUl  S.  S'24.] 

The  Committee  on  Military  AffairSj  to  whom  was  referred  the  bill  {8.  824) 
e^iabliehing  the  rank  of  the  senior  Inspector-General^  hare  had  the  same 
under  oonsiderationy  and  submit  the  folloicing  report : 

This  is  a  bill  providing  that  the  rank  of  senior  Inspector-General  of 
the  Army  shall  be  that  of  brigadier-general,  which,  if  passed,  would 
promote  Col.  Randolph  B.  Marcy,  brevet  m^or-general,  United  States 
Army,  at  present  senior  Inspector-General,  to  the  rank  of  brigadier- 
general,  with  pay  only  from  the  date  of  passage  of  the  bill,  and  estab- 
lish the  rank  of  brigadier-general  for  all  ^ho  may  hereafter  succeed  to 
the  position  of  senior  Inspector-General. 

The  Secretary  of  War,  npon  being  requested  to  inform  the  committee 
respecting  the  merits  of  the  bill,  transmits  the  following  documents, 
and  conoars,  with  the  General  of  the  Army,  in  the  propriety  and  justice 
of  passing  the  same : 

War  Dbpartmbnt, 
Washington  City,  March  13, 1878. 
Sir  :  pDraaant  to  yonr  request  of  this  date,  I  have  the  honor  to  sab  mit  the  inclosed 
«jiiopsis  of  the  military  record  of  the  senior  Inspector-General  of  the  Army,  Col. 
i.  B.  Harcy,  to  which  is  appended  an  opinion  of  the  General  of  the  Army  as  to  the 
propriety  and  jastice  of  conferring  upon  him  the  rank  of  brigadier-general,  in  which 
opinion  I  fally  cooear. 

Very  respectfully,  yonr  obedient  servant, 

GEO.  W.  McCRARY, 

Secretary  qf  JVar. 
Hon.  George  E.  Spenckr, 

Chairwuin  of  Military  Committee^  V,  S»  Senate. 


Headquarters  of  the  Armit, 
Inspector- General^ 8  Office,  March  13, 1878. 

Sir  :  I  have  the  honor  to  submit  the  following  synopsis  of  my  military  record,  with 
rciaarks  of  the  General  of  the  Army  appended : 

As  every  ataff  corps  and  department  of  the  Army,  excepting  that  in  which  I  have 
:be  honor  of  being  the  senior  officer,  has  a  brigadier-general  at  its  head,  and  as  the 
da  tits  and  reapopsibilities  devolving  upon  the  officers  of  the  Inspector-General's  De- 
psrtment  are  believed  to  be  fully  as  important  and  require  as  much  professional  oul- 
tore  and  labor  as  those  pertaining  to  most  of  the  other  departments,  I  think  it  will  be 
sMlffiitted  iliat  I  am  asking  no  more  than  a  simple  act  of  justice*  in  petitioning  Con- 
^raflSy  thimigh  yoar  kind  intercession,  to  rectify  this  signal,  if  not  invidious,  discrim- 
ioatioo,  by  an  enactment  authorizing  my  advancement  to  a  grade  of  rank  commen- 
' orate  wiui  that  ^hich  has  been  conferred  npon  the  chiefs  of  the  other  corps  and  de- 
partoMiits  of  the  Army.  , 
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Should  there  be  auy  doubt  as  to  whether  the  value  of  my  past  services  bos  been 
su^cient  to  justify  such  a  recogDition,  I  bes  leave  most  respectfully  to  invite  consid- 
eratioQ  of  the  following  facts  connected  witn  my  official  military  record  : 

After  graduating  at  the  West  Point  Military  Academy  in  1832, 1  served  in  the  id- 
fantry  upon  the  western  frontier,  until  1845,  when  I  was  ordered  to  Mexico,  and  served 
under  General  Taylor. 

I  was  engaged,  from  1849  to  1855  in  making  explorations  of  the  conntry  between 
the  Arkansas  River  and  New  Mexico,  during  which  period  I  made  two  wagon-roads 
across  the  plains,  aggregating  1,700  miles  in  length,  which  were  traveled  by  California 
emigrants  for  several  years  afterward.  I  also,  during  this  period,  explored  the  Red 
and  Brazos  Rivers  to  their  sources.  *  *  *  *  »  • 

After  this  I  was  ordered  to  Elorida,  and  for  a  time  was  engaged  in  the  Seminole  war. 

From  tbence  I  was  ordered,  in  1857,  to  accomi^any  my  regiment  to  Utah  to  aid  in 
bringing  the  Mormons  int-o  subjection  to  the  Unit>ed  States  civil  authorities.  As  the 
Mormons  took  every  means  in  their  power  to  obstruct  our  advance  by  burning  oar 
supply-trains,  destroying  bridges,  &c.,  and  as  the  greater  part  of  our  animals  upon 
which  we  depended  for  our  winter^s  subsistence  died  from  exposure  and  starvation,  it 
was  not  deemed  expedient  at  that  inclement  season  (about  the  last  of  November)  to 
go  beyond  Fort  Bridger,  where  there  was  some  grass  for  our  jaded  and  starving  ani- 
mals. 

In  view  of  these  facts.  General  Albert  S.  Johnston  determined  t-o  send  me  over  the 
mountains  to  New  Mexico  for  supplies,  this  being  the  nearest  point  from  whence  they 
could  be  obtained,  and  from  this  point  they  could  be  brought  to  the  Army  at  Fort 
Bridger  about  a  month  earlier  than  from  the  Missouri  Valley,  the  usual  source  of  supply. 

With  a  command  of  forty  soldiers,  but  with  no  other  commissioned  officer,  I  left 
Fort  Bridger  on  the  26th  of  November,  and  proceeded  in  nearly  a  direct  line  for  Taoe, 
New  Mexico,  which  place,  after  great  suffering  and  privations,  we  reached  on  the  22d 
January,  1858. 

The  estimate  placed  upon  this  service  by  the  anthorities  at  that  time  will  be  fonnd 
in  the  following  extract  from  a  letter  received  by  me  from  General  Scott's  office: 

'*  Hkadql'akters  of  thk  Army, 

*'Ntw  y'orkf  May  2tt,  ldr>5. 
'•  Capt.  R.  B.  Makcy,  U.  S.  A.? 

'*  Sir  :  I  am  instructed  by  theGeueral-iu-Chief  to  say  to  yon  that  the  unconquerable 
energy,  patience,  and  devotedness  to  duty  displayed  by  yourself  and  the  command 
intrusted  to  your  skillful  guidance  and  direction  has  been  highly  appreciated  by  him- 
self; and  that  the  unusual  sufterings  and  hard  labor  to  which  the  troops  were  exposed 
in  accomplishing  their  arduous  march  in  the  depth  of  winter  has  been  made  known  to 
the  whole  country  by  the  public  press.  It  is  impossible,  therefore,  that  your  name 
should  bo  dissociated  from  the  efficient  aid  rendered  the  Army  of  Utah  by  the  return 
of  the  expedition  which  j'ou  so  successfully  conducted. 

**  The  General-in-Chief  will  not  fail  to  commend  your  admira  ble  conduct  to  the  special 
notice  of  the  War  Department." 

The  Secretary  of  War,  in  his  annual  report  for  that  year,  speaks  of  the  expedition 

in  ihepe  words: 

#  •  «  «  »  ♦  • 

"  The  destruction  of  our  trains  by  the  Mormons,  and  the  disasters  which  necessarily 
tlowed  from  it,  drove  General  Johnston  to  the  necessity  of  sending  a  detachment  of 
men  to  Now  Mexico  for  supplies  essential  to  preserve  the  whole  command  from  tb« 
greatest  extremity  and  to  enable  him  to  prosecute  his  march  with  dispatch. 

''  This  expedition  was  intrusted  to  Capt.  R.  B.  Marcy,  Fifth  Infantry,  and,  withont 
intending  to  make  an  invi  dious  comparison  between  the  service  of  officers  when  all 
are  meritorious,  it  is  but  just  to  bring  the  conduct  of  this  officer  and  his  command  to 
your  especial  notice. 

*'  It  may  be  safely  affirmed  that  in  the  whole  catalogue  of  hazardous  expeditions,  8ca^ 
tered  so  thickly  through  the  history  of  our  border  warfare,  filled,  as  many  of  them  are, 
with  a]»x)alling  tales  of  privation,  hardships,  and  suffering,  not  one  surpasses  this,  and 
in  some  respects  it  has  hardly  been  equaled  oy  any.  *  •  *  Their  oourse  lay  throogh 
an  almost  trackless  wilderness,  over  lofty  and  rugged  mountains,  withont  a  pathwav 
to  guide  or  direct,  in  the  very  depth  of  winter,  through  snows  reaching  to  the  deptli 
of  five  feet.  Their  beasts  of  burden  rapidly  perished,  until  very  few  were  left.  Their 
supplies  gave  out,  their  luggage  was  abandoned,  and  they  were  driven  to  subsist  upon 
the  carcasses  of  their  dead  horses  and  mules.  All  the  men  became  greatly  emaciated, 
some  were  frost-bitten,  yet  not  one  murmur  of  discontent  escaped  the  lips  of  a  single 
man. 

**  During  the  whole  march,  Captain  Marcy  shared  all  the  privationH  of  the  common 
soldiers,  marching,  sleeping,  and  eating  as  they  did.'^ 

The  following  explains  itself: 
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**  Headquarters,  A  KM  Y  of  Utah, 

''Camp  Scott,  March  14,  1858. 
["  General  Orders  No.  17.] 

'  The  coluuel  cotumanding  annoanoes  with  pleasure  the  arrival  in  New  Mexico  of 
Hjtf  expedition  uuder  Capt.  Randolph  B.  Marcy,  Fifth  Infantry. 

*  After  a  laborioos  march  acrosa  the  nioantainB,  through  gnow  from  two  to  five  feet 
deep,  for  two  hundred  miles,  the  party  breaking  the  track  for  their  wearied  animals, 
the  command  reached  Taos,  N.  Mex.,  on  the  2*2d  January,  1858. 

'' Without  food  other  than  their  dying  animals,  enduring  almost  unparalleled  saf- 
fering,  struggling  for  its  existence,  the  members  of  this  energetic  band  maintained, 
amid  nnmerons  perils  and  toils,  their  good  condnct  and  subordination  ;  displaying  an 
example  in  their  country's  cause  worthy  of  imitatfon,  and  of  which  their  country,' 
a^  tlie  Army,  is  Justly  proud. 

•*  Bv  order  of  Col.  A.  S.  Johnston. 

''  F.  J.  PORTER, 
**A8ai8tant  Adjutant- GtnrraL^^ 

!  vas  appointed  Inspector-General  on  the  9tb  of  August,  1861,  and  served  as  chief  of 
suff  to  General  MoClellan  while  he  was  in  command  of  the  Army  of  the  Potomac  and 
ID  Western  Virgin i. a;  after  which  I  was  engaged  in  making  inspections  in  the  field 
<*Dd  on  the  frontier  until  the  close  of  the  war ;  and  since  General  Sherman  was  placed 
iQ  command  of  the  Army,  I  have  been  in  charge  of  the  Inspector-GencraVs  Office  at 
Army  Headquarters. 

Dttring  my  service  of  forty-five  years  in  the  line  and  staff  of  the  Army,  twenty-eight 
yan  have  been  expended  in  active  field  ar.d  frontier  duty,  and  I  am  not  aware  that 
■•.ry  one  has  ever  charged  me  with  neglect  or  dereliction  of  duty. 
Very  respectfully,  vour  obedient  servant, 

R.  B.  MARCY, 
Inepcctor'denfraL 
T  >  the  bcnorable  Skchepary  or  War. 


llEADiiUARTERS   UMTKD  StATES  AKMY, 

Washington f  D,  C,  March  13,  1678. 
I i>pec tor-General  Marcy  has  served  with  mo  almost  the  entire  period  since  the  civil 
«»r,  and  I  have  on  several  occasions  called  official  attention  to  the  curious  and  anom- 
along  fact  that  of  all  the  bureaus  of  the  War  Departmeut  he  alone  remained  a  "  colo- 
nd,'^  while  all  the  others,  embracing  Surgeon-General,  Judge-Advocate  (leneral,  and 
Chief  of  Ordnance,  were  made,  by  law,  brigadier-generals.  On  the  **  Inspect or-Gene- 
lalof  the  Airoy"  devolves,  as  a  matter  of  courh;e,  duties  of  the  most  delicate  and 
responsible  nature.  He  is,  or  should  be,  in  fact  the  alter  ego  of  the  Commander-in- 
Chief.  In  technical  language  he  is  his  *' other  eye.''  He  inspects  troops,  examines 
money  and  property  acconnts,  detects  errors  of  administration  and  discipline,  pre- 
sents hregularities  of  all  kinds,  and  is  habitually  authorized  to  give  orders  on  tho 
f^pot  in  the  name  of  his  principal.  The  heads  of  bureaus  are  in  our  service  construed 
IS  branches  of  the  War  Department,  so  that  the  Inspector-General  has  frequently  been 
iotTQsted  with  most  confidential  inspections  by  the  Secretary  of  War,  in  addition  to 
hifparely  military  functions.  In  all  these  duties  Colonel  Marcy  has  filled  his  office 
ptrfectly  and  with  entire  satisfaction  to  all  concerned.  Therefore  I  renew  a  recom- 
mendation  hitherto  made,  that  the  Inspector-General  of  the  Army  have  the  rank  of 
brigadier-genera),  and  it  would  be  no  more  than  a  just  recognition  of  past  servicer  to 
<iate  this  back  to  the  reorganization  of  the  Aimy,  in  1869. 

W.  T.  SHERMAN,  General 

From  the  foregoing  communicatioas  it  would  appear  that  the  Inspec- 
torGeperaPs  Department  is  the  only  staff  corps  of  the  Army  the  chief 
of  which  ranks  below  the  grade  of  brigadier-general ;  and  further,  there 
i!^  no  JQst  reason  why  this  discrimination  should  exist,  for  the  inspection 
bareau  of  the  Army  is  by  no  means  secondary  in  importance  to  any 
other  in  the  military  service.  On  the  contrary,  as  forcibly  expressed  by 
tbe  General  of  the  Army,  the  Inspector-General  is  the  alter  ego  of  the 
Cotomander-in-Chief,  and  is  charged  with  duties  of  the  gravest  charac- 
ter, as  well  of  discipline  and  administration  as  of  the  money  and  prop- 
^J^y  of  the  government.  In  fact,  the  proper  transaction  of  all  the  pub- 
•5c  hnsiness  in  Army  matters  is  subject  to  his  scrutiny. 
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While  your  committee  recognize  the  eminent  services  rendered  by 
General  Marcy  in  the  various  capacities  in  which  he  has  served  in  the 
Army,  and  which  are  amply  attested  by  his  Army  record,  your  com- 
mittee are  of  opinion  that  the  merits  of  the  bill  should  rest  exclusively 
upon  the  unfair  and  inequitable  discrimination  existing  as  between  the 
inspection  and  other  Army  bureaus.  The  senior  officer  of  this  depart- 
ment should  have  indentical  rank  with  other  chiefs  of  Army  boreans, 
and  therefore,  the  premises  considered,  your  committee  concur  in  the 
views  expressed  by  the  General  of  the  Army,  and  approved  by  the  Sec- 
retary of  War,  and  recommend  the  passage  of  the  bill. 
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45th  Conobess,  >  SENATE.  (  Report 

2d  Session.       i  •  )  No.  222. 


IN  THE  SENATE  OP  THE  UNITED  STATES. 


April  2, 1878.-— Ordered  to  be  priDted. 


Mr.  PLU3IB,  from  the  Committee  on  Military  Affairs,  submitted  the 

following 

REPORT: 

[To  accompany  bill  H.  R.  1385.] 

The  Committee  on  Military  Affairs^  to  tr/t<w»  teas  referred  the  bill  {H.  R. 
1385)  for  the  relief  of  the  minor  heirs  of  John  H.  Evana^  deceased^  have 
had  the  same  under  consideration^  and  submit  the  following  report : 

An  examination  of  the  record  shows  the  facts  to  be  as  stated  in  the 
House  report,  as  follows : 

That  the  evidence  before  them  shows  that  John  H.  Evans,  deceased;  late  of  McNairy 
Coonty,  Tennessee,  for  the  relief  of  whose  heirs  this  bill  is  presented,  was  enrolled  in 
Company  A,  Third  Tennessee  Cavalry,  on  the  6th  day  of  Jaly,  1863,  and  that  he  served 
in  said  company  nntil  the  7tli  day  of  October,  1863,  when  he  was  captared  bythe  enemy 
in  an  en^a^ement  at  Como,  in  Tennessee ;  that  he  was  taken  to  Castle  Thnnder,  at 
Richmond,  Va.,  and  subsequently  to  a  hospital  at  Danville,  Va.,  where  he  died  of 
^mall-pox  on  the  23d  December,  1863. 

The  records  of  the  Adjutant-Generars  Office,  U.  S.  A.,  do  not  show  that  John  H. 
Evans  was  ever  enlisted  or  mustered  into  the  service  of  the  United  States,  bnt  the 
evidence  is  satisfactory  and  conclusive  that  he  served  with  the  Third  Tennessee  Cav- 
alry from  Joly  6, 1863,  to  the  date  of  his  capture  by  the  enemy  on  the  7th  October, 
1^.  And  the  records  of  prisoners  of  war,  as  appears  from  a  letter  of  the  Adjutant- 
General,  show  that  J.  H.  Evans,  of  Company  A,  Third  Tennessee  Cavalry,  was  admitted 
to  hospital  at  Danville,  Va.,  on  the  12th  of  December,  1863,  and  that  said  Evans  died 
of  small-pox  in  said  hospital  on  the  2.3d  day  of  December,  1863. 

Yonr  committee,  therefore,  in  consideration  of  all  the  facts  in  the  evidence  before 
them,  report  back  the  bill  and  respectfully  recommend  its  passage. 

Yonr  committee  therefore  coucur  in  the  conclusions  and  favorable 
action  of  the  House  of  Representatives,  and  recommend  passage  of 
the  act. 
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45th  Congbbss,  >  SENATE.  /  Report 

2d  Session.        f  1  No.  223. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 


April  2, 1678. — Ordered  to  be  printed. 


Mr.  BuBNSiDE,  froDi  the  Committee  on  Military  Affairs,  submitted  the 

following 

REPORT: 

[To  accompany  bill  S.  156.] 

Id  the  case  of  Maj.  John  M.  Goodhue,  praying  for  restoration  to  the 
Army  on  the  retired  list,  your  committee-  have  to  report  that  said  Good- 
hue originally  entered  the  service  as  adjutant  of  the  Third  Battalion 
Massachusetts  Eifles,  on  April  19,  1861.  On  the  SOth  of  June,  1861,  he 
was  appointed  captain  of  the  Eleventh  United  States  Infantry,  promoted 
to  major  of  the  Twenty-third  Infantry  November  23,  1868,  and  trans- 
ferred to  the  Eleventh  infantry  December  24, 1868.  On  March  13, 1865, 
while  he  was  captain  of  the  Eleventh  Eegiment  he  was  brevetted  major. 
Under  the  consolidation  act  of  March  3, 1869,  the  petitioner  was  trans- 
ferred to  the  Twenty-first  Infantry,  but  at  his  own  request  was  ordered 
home  to  await  orders ;  but  he  was  not  relieved  from  duty  under  the 
order  until  July  31, 1869,  after  which  he  returned  to  his  home  in  Worces- 
ter, Mass.  He  was  appointed  Indian  agent  in  April,  1870,  and  ordered 
to  Dakota,  serving  in  that  capacity  until  October  25, 1870,  when  he  was 
relieved  and  placed  on  the  roll  awaiting  orders,  until  he  was  mustered 
ont  of  service  as  a  supernumerary  officer,  under  section  12  of  act  of 
July  15, 1870.  He  was  wounded  in  the  right  hand  at  Gettysburg,  July 
2. 1863,  causing  the  loss  of  the  little  finger.  Under  an  order  directing 
all  officers  absent  on  account  of  injury  to  report  to  a  board  of  officers 
at  Annapolis,  he  reported  October  20,  1864,  and  the  board,  after  an 
examination  of  his  case,  expressed  the  opinion  that  he  would  be  fit  for 
duty  in  about  twenty  days,  and  recommended  that  he  remain  in  hospi- 
tal for  treatment.  He  remained  in  hospital  until  March  16, 1865,  from 
which  date  until  May  16, 1865,  he  was  on  sick-leave;  he  was  then  ordered 
before  the  Army  retiring-board  at  Wilmington,  Del.  He  stated  to  the 
board  that  he  was  unfit  for  active  duty  by  reason  of  rheumatism  and  piles, 
and  that  he  had  not  yet  recovered  from  the  wounds  in  his  hand.  The 
board  reported  that  said  Goodhue  was  not  incapacitated  for  the  active 
duties  of  his  office  in  the  field,  upon  which  he  was  ordered  to  join  his 
regiment.  He  reported  for  duty  in  June,  1865,  and  remained  on  duty 
till  March,  1866.  He  was  then  reported  i)resent ;  sick  in  April,  1866 ; 
on  duty  from  April  to  August,  1866;  on  leave  till  October  14,  1866;  and 
on  duty  from  that  date  till  he  was  relieved  by  the  consolidation  hereto- 
fore referred  to. 

The  records  of  the  Adjutant-GeneraPs  Office  make  no  mention  of  the 
injuries  received  by  Major  Goodhue  in  1866,  nor  do  they,  in  the  opinion 

of  the  Adjutant-General,  indicate  that  he  was  entitled  to  retirement. 

^^Bewas  given  a  place  in  the  reduced  Arm}',  but  became  a  supernumerary 

officer  at  his  own  request,  and  under  the  act  of  July  15, 1870,  section  12, 
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was  necessarily  mustered  out  January  1, 1871."  Wbile  he  was  super- 
numerary officer  he  presented  no  claim  for  retirement. 

Your  committee  see  no  reasons  for  granting  this  applicatioD,  which 
do  not  attach  to  the  claims  of  many  other  officers  of  the  class  to  which 
Major  Goodhue  belongs.  A  law  granting  him  the  relief  which  he  asks 
should  be  a  general  one. 

Your  committee  therefore  report  adversely  and  recommend  the  in- 
definite postponement  of  the  bill. 
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IN  THE  SENATE  OF  THE  UNITED  STATES. 


ApniL  2, 1878.— Ordered  to  be  printed. 


Mr.  Oglesbt,  from  the  Committee  ou  Public  Lands,  submitted  the 

followiDg 

REPORT: 

[To  accompany  bill  H.  K.  1135.] 

It  appears  to  the  satisfaction  of  the  committee  that  in  the  year  A.  D. 
1832  the  Brothertown  Indians  purchased  from  the  United  States  a  town- 
ship of  land,  containing  23,040  acres,  lying  on  the  east  side  of  Lake 
Winnebago,  in  the  Territory  of  Wisconsin,  and  that,  by  a  subsequent 
trea^  made  October  27, 1332,  and  ratified  March  13, 1833,  the  right  was 
secured  to  said  tribe  to  partition  and  divide  said  township  of  land  among 
the  di£ferent  individuals  comprising  said  tribe  of  Brothertown  Indians, 
and  to  be  held  by  them  in  fee-simple  and  in  severalty;  and  that  on  the 
9th  day  of  Jane,  A.  D.  1842,  the  said  land  was  divided  and  partitioned 
and  patented  accordingly,  the  said  Brothertown  Indians  having  been  de- 
clared citizens  of  the  United  States  by  an  act  of  Congress  of  date  March 
3,  A.  D.  1839  (Stat,  at  Large,  vol.  5,  p.  349);  but  that  inadvertently  and 
by  mistake  a  portion  of  said  township  remained  undivided,  and  was  not 
included  in  the  partition,  as  of  right  and  by  provision  of  law  it  should 
have  been.  The  bill  under  consideration  is  intended  only  to  authorize 
the  issuance  of  patents  for  such  portions  of  the  township  as  were  not 
divided  among  the  individuals  of  the  tribe  as  contemplated  in  the  act, 
and. hence  were  not  covered  by  patent;  and  as  the  parties  in  interest 
are  citizens  and  competent  to  decide  for  themselves  as  to  the  best  dis- 
position to  be  made  of  the  lands,  and  as  the  bill  is  in  accordance  with 
the  wishes  of  the  Brothertowns,  your  committee  see  no  objection  to  the 
same  becoming  a  law,  and  'therefore  report  back  the  bill  w^ith  recom- 
mendation that  it  pass. 
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IN  THK  SENATE  OP  THE  UNITED  STATES. 


Aprii,  3,  t878.^0rdered  to  be  printed. 


Mr.  CocKRELL,  from  the  Committee  ou  Claims,  submitted  the  follo\iriug 


EEPORT: 

[To  accompany  bill  S.  834.] 


The  Committee  on  Glaims,  to  ivhom  was  re/erred  the  hill  (S.  834)  for  the 
relief  of  Mrs.  Margaret  A.  Spencer^  have  dtily  conside^-ed  the  same  and  the 
accompanying  papers,  and  submit  tlie  foUawing  report  : 

The  bill  proposes  to  pay  to  claimaDt,  flie  only  child  anil  heir  of  Capt. 
Tbomas  Dann,  the  snm  of  $20,000. 

The  petition  of  the  claimant,  and  the  accompanying  affidavits,  are 
very  volaminoas.  The  petition  is  sworn  to  ou  April  25,  1874,  and  was 
presented  to  the  Senate  on  February  28,  1878. 

The  affidavits  of  four  witnesses,  Stephen  Montgomery,  Ellen  Dunn, 
Toney  Morgan,  and  Patrick  Burns,  accompany  the  petition. 

Stephen  Montgomery  was  formerly  a  slave,  and  signs  his  affidavit  by 
his  mark,  under  date  of  February  19, 1874. 

Ellen  Dunn  was  formerly  a  slave,  and  signs  her  affidavit  by  her  mark, 
onder  date  of  February  27, 1874,  and  belonged  formerly  to  Capt.  Thomas 
DoDD,  father  of  claimant. 

Toney  Morgan  was  formerlj^  a  slave,  and  signed  his  affidavit  by  his 
mark,  under  date  of  February  28, 1874. 

Patrick  Burns  verifies  his  affidavit  on  March  10, 1874,  and  was  from 
IS22  to  1855  judge  of  probate  in  Baldwin  County,  Alabama. 

Claimant  is  the  only  child  and  heir  of  Capt.  Thomas  Dunn,  who  was 
kille<l  by  the  Indians  in  the  massacre  at  Fort  Mims,  on  the  Alabama 
Kiver,  in  August,  11*13,  during  the  Creek  war,  and  she  was  then  about 
eight  months  old. 

On  November  20, 1830,  claimant,  then  eighteen  years  old,  was  married 
to  Chester  Root,  a  practicing  lawyer  in  Mobile,  Ala.,  and  formerly  a 
(a)tain  of  artillery  in  the  United  States  Array,  who  died  in  1853.  In 
18*5  claimant  married  Mr.  Spencer,  of  Maryland,  who  had  been  in  the 
Congress  of  the  United  States,  and  who  died  in  September,  1858,  and 
vbose  widow  claimant  now  is. 

Her  claim  is  for  compensation  for  cattle,  hogs,  sheep,  horses,  and  corn, 
taken  and  destroyed  or  used  by  the  Indians  and  by  the  United  States 
troops.    The  claimant  in  her  petition  says: 

The  Indians  took  all  the  cattle  and  grain  of  petitioner's  father  that  they  needed,  and 
^bat  they  did  not  nise  was  afterward  taken  by  the  United  StateH  troops,  who  aubsc- 
qocotly  occopied  the  place,  and  their  homestead  was  destroyed.  Captain  Dunn  was 
<OBaidered  a  wealthy  man  by  the  settlers.  All  the  evidence  shows  this.  His  wealth 
•tjusisted  mostly  of  live-stock  and  corn,  all  of  which  was  taken,  part  by  the  Indians, ' 
aod  wbai  remained  by  the  soldiers. 

These  depredations  are  alleged  to  have  occurred  in  1813. 
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The  claimaDt,  in  attempting  to  excuse  delay  in  presenting  her  elaim, 
says  that  her  iirst  husband,  Captain  Boot,  <^died  in  1S53,  leaving  jour 
petitioner  in  comfortable  circumstances,  so  that  she  did  not  desire  to 
present  her  claim  to  the  government  for  her  father's  losses" ;  and  that  her 
second  husband,  Mr.  Spencer,  *'died  in  September,  1858,  leaving  your, 
petitioner  in  destitute  circumstances,  childless,  and  without  the  means 
of  support.  All  that  your  i)etitiouer  possessed  >?as  swept  away  during 
the  late  war."  , 

Your  committee  find  that  there  was  no  just  or  sufficient  or  reasonable 
cause  for  the  wanton  neglect  in  presenting  this  claim. 

It  originated  in  1813.  The  first  movement  looking  to  the  presentation 
of  this  claim  was  in  1874,  sixty-one  years  after  its  origin.  It  was  not,  in 
fact,  presented  till  February  28, 1878,  sixty-five  years  after  its  origin. 

The  government  cannot  now  investigate  this  claim  ;  cannot  ascertain 
the  kind,  amount,  or  value  of  the  property  alleged  to  have  been  taken, 
or  by  whom  taken,  with  any  certainty.  It  is  old,  stale,  and  suspicions, 
and  must,  in  law  and  equity,  be  numbered  among  the  things  that  ma^' 
have  been. 

Your  committee,  therefore,  recommend  that  the  bill  be  indefinitely 
postponed,  and  this  report  be  agreed  to. 
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IN  THE  SENATE  OF  THE  UNITED  STATES. 


April  3, 1878.— Ordered  to  be  printed. 


Mr.  McMillan,  from  the  Committee  on  Claims,  submitted  the  following 

REPORT: 

[To  accompany  bill  S.  487.] 

Tke  Committee  on  Claims^  to  tchom  teas  referred  the  hill  {S.  487) /or  the 
relief  of  Mrs,  Maria  Bi  Wolfe,  have  h^d  the  same  under  consideration 
and  submit  the  following  report  : 

Mrs.  Maria  B.  Wolfe  is  the  widow  of  Thomas  E.  Wolfe,  deceased, 
aud  after  tbe  death  of  her  husband,  in  ]85G,  returned  from  New  Orleans 
to  the  State  of  Virginia,  and  resides  at  present  in  Baltimore,  Md.  Her 
bosband  in  his  lifetime  was  tbe  owner  of  a  lot,  and  three-story  brick 
bouse  tbereou,  in  the  city  of  New  Orleans,  at  No.  219  Magazine  street, 
in  said  city. 

Tbe  premises  were  taken  possession  of  by  the  proper  military  authori- 
ties of  tbe  United  States  Government  about  thelst  of  September,  1862, 
as  a  military  necessity,  and  were  held  by  them  till  the  22d  of  October, 
1865,  when  an  order  was  issued  directing  the  delivery  of  possession  of 
tbe  premises  to  the  claimant's  agent. 

There  is  evidence  tending  to  show  that  Thomas  E.  Wolfe,  the  claini- 
aot's  husband,  died  in  July,  1856,  and  the  claimant  has  never  since 
married,  and  that  under  the  laws  of  the  State  of  Louisiana  Mrs.  Wolfe, 
tbe  claimant,  was  entitled  to  the  usufruct  of  the  property  during  her 
widowhood.  The  evidence  tends  further  to  show  that  twelve  hundred 
'lollars  per  year  would  be  a  fair  annual  rent  of  the  premises. 

Hostilities  were  declared  to  be  at  an  end  in  Louisiana  on  the  2d  of 
April,  1866. 

Tbe  premises  were  situate  in  an  insurrectionary  State,  and  were  seized 
and  held  as  a  military  necessity  by  the  military  authorities  of  the  United 
^tat^  and  during  all  the  time  the  United  States  held  possession  of  the 
premises  a  state  of  war  existed.  There  is  no  evidence  whatever  tend- 
ing to  show  any  contract  or  agreement  by  the  government  for  the  pos- 
:^s8ion  of  the  x)remises.  There  is  no  proof  whatever  as  to  claimant's 
loyalty. 

Tbe  premises  having  been  seized  and  held  as  a  military  necessity  by 
tbe  proper  military  authorities  of  the  United  States  during  the  existence 
of  tbe  war,  no  liability  exists  upon  the  United  States  to  make  compensa- 
tion Tor  the  nse  or  occupancy  thereof,  and  in  the  absence  of  any  contract 
or  agreement  to  pay  rent  the  government  is  not  liable. 

We  are  of  opinion  that  no  portion  of  the  claim  should  be  allowed. 
We  therefore  report  the  bill  back,  and  recommend  that  it  beindifiaitely 
postponed. 

O 
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IN^   THE  SENATE  OF  THE  UNITED  STATES. 


April  3, 1878.— Ordered  to  be  printed. 


Mr.  KiRKWOOO,  from  tbe  Committee  on  Pensions,  submitted  the  fol- 
lowing 

REPOET: 

[To  accompany  bill  S.  907.] 

TJie  Comtnitiee  on  Fensionsj  to  tcltom  teas  referred  the  bill  {8.  907)  grant- 
ing a  pension  to  Louis  Kcerthj  have  considered  the  same^  and  report  : 

The  claimant  has  not  made  application  for  a  pension  to  the  Pension 
Bareaa,  and  it  had  been  the  uniform  custom  of  the  committee  to  refuse 
to  recommend  the  granting  of  pensions  in  such  cases. 

The  committee  therefore  ask  to  be  discharged  from  the  further  con- 
sideration of  the  bill. 
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IN  THE  SENATE  OP  THE  ONITED  STATES. 


April  3,  1878.— Ordered  to  be  printed. 


Mr.  McMiiXAir,  from  the  Committee  ou  Claims,  submitted  the  following 

REPORT: 

[To  accompany  bill  S.  337.] 

The  Committee  on  Claims^  to  whom  was  referred  the  bUl  (8,  337)  for  the 
relief  of  Thomas  H.  Halsey^  paymaster^  United  States  Army^  have  con- 
sidered the  samcj  and  submit  the  following  report: 

A  similar  bill  for  the  relief  of  the  claimant,  Thomas  H.  Halsey,  was 
presented  to  the  Senate  at  the  second  session  of  the  Fortj-fourth  Con- 
gress, and  the  Committee  on  Claims,  to  whom  the  bill  was  referred,  re- 
ported the  same  back  at  the  same  session  (Beport  630),  inserting  the  sum 
of  11,788  iu  the  bill,  and  recommended  its  passage.  The  bill  passed 
the  Senate.  The  report  of  the  former  committee  contains  a  full  and 
accurate  statement  of  the  facts  in  the  case,  and  our  views  and  conclu- 
sions are  fully  expressed  therein.  We  therefore  adopt  the  report  of 
Ibat  committee  as  our  report  and  recommendation  in  this  case. 

The  report  is  as  follows : 

Halsey  is  a  paymaster  in  the  United  States  Army,  and  has  been  for  a  nnmber  of 
vearB.  William  F.  Piper  became  his  clerk  in  1863,  and  it  seems  was  recommended  very 
highly  for  capacity  and  integrity.  This  paymaster  was  ordered  to  San  Francisco  in 
It^,  and  took  Piper  with  him.  During  1869  Ualsey's  health  was  very  poor,  so  much 
90  that  at  times  it  was  impossible  for  him  to  be  at  his  office.  Having  confidence  in 
this  clerk,  who  bad  given  no  cause  for  the  least  suspicion  of  ^lis  integrity,  he  left  him 
in  char^  of  bis  funds  when  unable  to  be  present,  and  upon  him  devolved  the  duty 
of  making  payments  and  taking  the  proper  vouchers,  though  usually  the  paymenta 
were  made  by  Halsey  in  person.  It  seems  that  while  only  two  vouchers  were  neces- 
sary, one  to  be  retained  by  the  paymaster  and  the  other  to  be  sent  to  Washington, 
yet  Piper  probably  had  these  vnochers  signed  by  the  holders  to  whom  he  made  pay- 
ment ;  then,  having  access  to  the  true  voucher,  or  that  retained  by  the  paymaster,  de- 
stroyed it,  and  changed  the  amount  stated  in  the  other  two,  by  forgery,  so  as  to  show 
a  payment  larger  tnan  that  actually  paid  the  person  or  persons  signing  the  same. 
Thus,  for  instance,  when  the  amount  paid  was,  and  the  true  voucher  stated  it  to  be, 
|o3,  he  would  raise  it  to  $153,  showing  a  payment  of  $100  more  than  the  true  amount. 
These  forgeries  were  so  skillful  or  so  well  executed  that  some  of  them  passed  through 
the  department  at  Washington  without  being  discovered.  All  this  time  Halsey  had 
neither  knowledge  nor  suspicion  of  what  was  going  on.  These  alterations  were  all 
made  between  Alay,  1869,  and  January,  1870.  Piper  absconded  in  February,  1870,  be- 
fore there  was  any  knowledge  of  his  frauds,  and  nas  not  since  been  found,  though  an 
effort  has  been  made  to  ascertain  his  whereabouts. 

\i  seems  that  Halsey  was  dismissed  the  service,  but  after  this  order,  upon  the  report 
of  a  board  of  officers  exonerating  him  from  the  most  material  imputations  touching 
these  frauds,  he  was  restored  to  the  service,  and  is  still  engaged  therein.  This  waa 
done  in  March,  1870.  The  vouchers  thus  raised  were  in  number  twenty -five,  and  the 
forgeries  amounted  to  $1,788;  that  is,  as  changed,  thsy  showed  payments  to  this 
amoant  over  and  above  what  was  actually  disbursed.  These  forgeries  were  not  upon 
the  vouchers  in  consecutive  order,  nor  did  they  occur  every  month  of  the  time  covered, 
for  we  fiod  that  the  frauds  were  confined  to  May,  June,  November,  and  December,  1869, 
and  January,  1870,  and  their  numbers  are  from  382  to  975,  being,  as  already  said,, 
twenty-five  in  number. 
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Yonr  committee  referred  this  bill  to  the  proper  department,  and,  in  addition  to  the 
information  already  given,  we  have  the  following  from  the  office  of  the  Paynaaster- 
General : 

**Tbe  forgeries  consisted  in  'raised  vonchers'  by  one  W.  F.  Piper,  M%]or  Halsey's 
cleric,  while  he  was  stationed  in  San  Francisco,  from  May,  1869,  to  January,  1870,  alter- 
ing the  final  statements  of  discharged  soldiers  so  they  wonld  call  for  more  than  they 
were  entitled  to,  he  pocketing  the  difference.  For  instance,  if  the  trae  final  statement 
cfUled  for  |53  retained  pay,  he  would,  by  forgeries,  make  it  read  $153,  giving  the  sol- 
dier the  right  amount,  bnt  appropriating  to  nis  own  use  the  f  100.  Piper  absconded 
from  San  Francisco  before  the  crime  was  known,  and  diligent  attempts  to  cause  his 
arrest  have  been  unsuccessful. 

"Mr.  Piper,  Mi^jor  Halsey  says,  had  been  with  him  seven  years,  during  which  time  his 
standing  and  reputation  were  very  good.  I  knew  myself  that  his  standing  in  New 
York  as  paymaster's  clerk,  in  1866,  was  very  good,  being  in  contact  with  him  more  or 
less  for  several  months. 

''It  appears  from  the  statement  of  Major  Hslsey,  confirmed  by  other  information  in 
this  office,  that  Major  Halsey,  although  in  pcor  health,  continued  to  discharge  his  duties 
«s  paymaster,  and,  on  account  of  the  state  of  his  health,  placed  more  of  the  work  in 
the  hands  of  his  clerk  than  is  usual  with  paymasters.  It  was  the  laudable  ambition 
of  Migor  Halsey  not  to  surrender  to  his  disease ;  not  to  give  up  his  official  duties.  He 
placed  money  in  his  hands  to  make  such  payments,  and  nence  the  opportunity  of  this 
-clerk  to  commit  the  crime. 

"I  am  well  aware  that  by  strict  principles  of  law  the  officer  is  held  for  the  amount  o 
uny  public  funds  feloniously  taken  from  him,  even  when  there  has  been  no  fault  or 
negligence  on  his  part,  and  that  he  is  likewise,  in  strict  law,  held  responsible  for  the 
derelictions  of  his  clerk ;  but  after  the  late  war,  in  which  such  large  disbursements  were 
made  with  comparatively  small  loss  to  the  government,  and  in  which  disborsing-offi- 
cers  had  been  compelled  to  incur  such  extraordinary  hazards  from  robbery  and  other 
accidents,  a  law  was  passed,  approved  June  23, 1870,  providing  that  the  accounting- 
officers  could,  in  reference  to  disbursements  prior  to  August  20, 1866, '  allow  saoh  credit 
for  losses  of  funds,  vouchers,  and  property  as  they  may  deem  Just  and  reasonable.' 
This  was  enlightened  policy  in  Congress,  and  in  thus  relaxing  the  severity  of  abstract 
law  toward  disbursing-officers,  real  justice  and  equity  were  meted  out  to  many  meri- 
torious officers.  1  think  that  the  case  of  M^Jor  Halsey  is  of  a  similar  character.  Prior 
to  the  Ist  of  January,  1870,he  had  disbursed,  since  his  first  appointment,  16,384,125, 
and  he  has  been  an  iudnstrious,  vigorous,  and  faithful  officer." 

Upon  these  facts  your  committee  are  of  opinion  that  if  relief  should  be  ff  ran  ted  to 
any  one  in  this  class  of  cases*  it  should  be  in  this :  of  course,  we  do  not  pretend  that  this 
paymaster  is  not,  in  strict  law,  to  be  held  for  this  money.  It  is  true,  however,  that 
none  the  least  neglieence  can  be  imputed  to  him.  He  seems  to  have  been  a  most  ex- 
cellent, faithful,  ana  honest  officer.  No  suspicion  whatever  attaches  to  any  single  act 
of  his  long  official  life.  He  had  a  right  to  rely  upon  the  integrity  of  this  clerk ;  such 
clerk  was  necessary  to  assist  in  the  discharge  of  the  duties  of  nis  office ;  of  course,  in 
law,  he  is  to  be  held  responsible  for  the  faithful  discharge  of  his  duties,  and  by  the 
same  law  must  respond  for  any  losses  sustained  by  the  government  from  hfh  pecula- 
tions and  frauds  touching  the  funds  intrusted  to  him,  but  the  government  has  not 
always  stood  up  to  this  rule  in  dealing  with  its  officers.  We  have  relieved  from  losses 
by  fire,  by  flood,  by  the  thefts  of  third  persons,  and  by  the  dishonesty  of  subordinates. 
Numberless  oases  are  to  be  found  in  the  statutes  where  this  has  been  done ;  and  while 
we  would  not  sanction  such  relief  except  in  the  very  clearest  cases,  we  are  yet  of  tbe 
opinion  that  instances  may  occur,  as  they  have  heretofore,  where  it  would  be  the  gross- 
est injustice  to  hold  a  party  to  the  strict  terms  of  his  obligation  or  undertaking. 

Believing  that  this  is  a  case  which  is  so  persuasive  in  its  equities  as  to  justify  ex- 
ceptional interference,  we  report  this  bill  back  and  recommend  its  passage,  with  an 
amendment,  filling  the  blank  in  tbe  fifth  line  with  91,788. 
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IN  THE  SENATE  OP  THE  UNITED  STATES. 


Apuil  3, 1878. — Ordered  to  be  printed. 


Mr.  Camerox,  of  Wisconsin,  from  the  Committee  on  Claims,  submitted 

the  following 

REPOKT: 

[To  aeoompany  bitt  H.  R.  C*22.] 

The  Committee  on  Claims^  to  ichom  teas  referred  the  hill  (H.  R.  622)  entitled 
'Un  ace  for  the  relief  of  teorkmen  employed  in  the  construction  of  Pov- 
(Tiff  Island  light'house^  Lake  Michigan^'"  have  considered  the  same^  and 
nnhmit  thefoUowing  report : 

The  bill  provides  for  payment  to  workmen  employed  in  the  coustrQC- 
(ion  of  a  light-house  at  Po\^rty  Island,  Lake  Michigan,  for  losses 
incurred  by  them  by  fire  on  the  25th  day  of  October,  1873,  while  en- 
^a^  in  the  constraction  of  said  pnblic  works.  Oeorge  Dobson,  who 
was  foreman  ot  said  work  at  the  time  the  fire  occurred,  made  a  report 
of  the  accident,  under  date  of  November  11, 1873,  to  Oeneral  Weitzel, 
who  bad  the  general  charge  of  the  work,  which  report  is  as  follows: 

Id  roakinj;  the  report  of  the  misfortane  that  was  sastained  by  the  barninff  of  the 
^It^iogand  diniofc  rooms,  the  store  and  provisions,  and  of  the  cook-house  on  Poverey 
Nluid,  on  Saturday,  the  25th  of  October,  1873, 1  have  to  say  that  abont  4  o'clock  p.  m. 
;f  the  25th  of  October  we  were  all  away  at  work  on  the  buildings  when  the  alarm  of 
•Te  was  raised,  and,  in  looking  towai*d  the  shanties,  I  saw  smoke  coming  out  of  the 
^Qtheast«comer  of  the  sleepiog-room.  We  made  all  haste  to  the  place  of  the  fire's 
^urtiog  and  tried  all  we  conld  to  save  any  articles  that  we  could,  but  the  fire  was 
too  «lrong  for  as,  and  we  tried  to  save  the  beds  and  bedding  and  the  clothes  that  were 
Q  the  shanties,  but  we  were  soon  driven  from  them  by  the  nre ;  and  the  fire  beginning 
to  spread  we  had  to  fight  fire  to  keep  it  from  the  new  building,  in  which  we  were 
•>ncoea8fn],  and  also  to  keep  it  from  spreading  into  the  woods,  which  by  hard  work  we 
^re  sncceesful  in  also. 

There  is  also  among  the  papers  a  petition  by  the  men  employed,  and 
nho  are  asking  for  relief.  It  is  stated  in  this  petition  that  ^' the  fire 
started  when  we  were  at  work  on  the  light-house,  and  we  all  went  to 
put  it  out,  but  we  could  not.  We  worked  all  night  fighting  fire  to  keep 
It  from  the  buildings  and  woods,  which  we  succeeded  in  doing." 

A  letter  from  General  Weitzel,  dated  February  16, 1874,  addressed 
to  Hon.  Moses  W.  Field,  then  a  member  of  the  House  of  Representa- 
tives from  the  State  of  .Michigan,  was  also  submitted  to  your  committee. 
<ieDeral  Weitzel  states  In  this  letter  that  *'they  (the  men)  lost  their 
property  in  saving  public  property." 

The  evidence  shows  that  the  fire  occurred  on  the  25th  day  of  October, 
1^73,  by  which  the  beds,  bedding,  clothing,  and  other  personal  property 
t^ien  contained  in  the  shanties  and  belonging  to  the  men  who  were  en- 
;'^ffed  in  the  erection  of  the  lighthouse  were  destroyed ;  also,  that 
t  ^'i?ry  effort  was  made  to  save  this  property. 

!t  is  stated  in  the  report  upon  this  bill,  made  bv  Mr.  Cummingp,  of  t 
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the  Couiraittee  of  Claims,  to  the  House  of  Kepresentatives,  that  '*a 
portion  of  the  property  belonging  to  these  men  would  have  been  saveil 
had  not  the  workmen  abandoned  their  efforts  to  save  it  that  they 
might  protect  the  property  of  the  United  States,  and  keep  the  fire  from 
spreading  into  the  woods  adjoining.'' 

The  report  of  the  foreman,  already  quoted,  does  not  seem  to  warrant 
this  statement.  It  seems  from  this  report  that  the  fire  originated  iu  the 
shanties  occupied  by  the  men,  where  their  clothing  and  other  personal 
property  was ;  that  as  soon  as  the  fire  was  discovered  the  men  hastened 
to  put  it  out,  and  tried  all  they  could  to  save  their  property,  but  that 
the  fire  had  acquired  such  headway  and  was  so  strong  that  they  were 
driven  away  from  the  burning  shanties,  and  all  the  property  contained 
in  them  was  destroyed.  After  this  the  fire  spread  toward  the  light- 
house buildings,  and  the  men  worked  strenuously  during  most  of  the 
night  to  extinguish  the  fire  and  prevent  it  from  spreading.  The  testi- 
mony does  not  show  that  the  men  attempted  to  save  the  government 
property  until  after  all  possibility  of  saving  their  own  property  had 
passed.  The  government  property  in  fact  was  not  endangered  until  the 
shanties  containing  the  personal  property  belonging  to  the  men  were  all 
on  fire,  and  it  had  become  utterly  impossible  to  save  any  part  of  their 
contents.  It  seems  from  the  testimony  that  the  men  are  poor ;  that  the 
loss  was  a  serious  one  to  them  ;  but  it  is  a  loss  and  misfortune  for  which 
the  government  is  not  liable,  and  for  which  it  is  not  equitably  bound  to 
make  compensation.  We  therefore  recommend  that  the  further  consid- 
eration  of  the  bill  be  indefinitely  postponed  and  the  committee  dis- 
charged. 

C 


Digitized  by  LjOOQIC 


45th  Congeess,-  (  SENATE.  i  Beport 
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IN  THE  SENATE  OF  THE  UNITED  STATES. 


April  3, 1878.— Ordered  to  be  printed. 


Mr.  KiRKWOOD,  from  the  Oommittee  on  Pensions,  sabmitted  the  fol- 
lowing 

REPORT: 

[To  aooompany  bill  S.  889.] 

The  Committee  on  PemionSy  to  whom  teas  referred  the  hill  {S.  889)  granting 
a  pension  to  John  Etzell^  have  considered  the  same  and  report: 

The  claim  of  applicant  is  supported  by  the  testimony  of  the  lieuten- 
ant of  hia  company  that  he  was  wounded  at  Mill  Springy  Ey.;  by  the 
testimony  of  the  lieutenant>colonel  of  his  regiment  that  he  was  severely 
woonded  at  the  battle  of  Ohickamauga,  and  the  testimony  of  an  examin- 
mg  surgeon  that  in  consequence  of  his  wounds  he  is  incapacitated  from 
performing  ordinary  labor  to  the  extent  of  three-fourths.  The  records 
of  the  hospital  in  which  he  was  treated  are  not  in  the  office  of  the 
Sargeon-Gtoneral ;  but  the  committee  are  satisfied  firom  the  evidence 
presented  that  he  was  wounded  and  is  disabled  as  above  set  forth. 

The  committee  therefore  are  of  opinion  that  claimant  is  entitled  to  a 
pension  at  the  rate  of  three-fourths  disability,  and  recommend  the  pas- 
sage of  the  bill,  with  an  amendment,  by  adding  at  the  end  of  the  bill  the 
words  '*at  the  rate  of  $6  per  month." 
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IN  THE  SENATE  OF  THE  UJSITED  STATES. 

April  3, 1878.— Ordered  to  be  printed. 

Mr.  Harris,  from  the  Committee  on  Claims,  submitted  the  followiug 

REPORT: 

[To  accompany  bill  S.  288.] 

The  CotDinittee  on  Claims,  to  whom  was  referred  Senate  bill  288,  for 
tbe  relief  of  Gibbes  c^  Co.,  having  carefully  examined  the  facts,  and  find- 
lug  the  report  adopted  by  the  committee  at  the  first  session  of  the 
Fortyfoarth  Congress  fully  sustained,  adopt  the  same,  as  follows: 

The  facts  in  relation  to  tbis  claim,  fnmiKbed,  at  the  request  of  your  committee,  iu  a 
letter  from  the  Secretary  of  tbe  Treasury,  dated  July  10, 1876,  are  as  follows: 

"  Late  ID  the  year  1H65  certain  cottons  in  Angusta,  Ga.,  were  seized  or  detained  by 
Treasory  agents  as  Confederate  or  blockade  cottons.  They  were  claimed  by  Gibbes  &. 
To.,  of  Cbarleston,  as  being  in  part  their  property,  and  in  part  the  property  of  certain 
Koj^liah  firniB,  of  whom  they  were  the  agents.  Upon  evidence  produced  by  the  claim- 
ants, the  Secretary  of  the  Treasury,  on  the  27 tb  of  February,  1866,  directed  that  the  cot- 
ton* be  restored  to  them  upon  their  payment  to  tbe  United  States  of  all  costs,  chargec, 
and  expenses  paid  or  incurred  by  Treasuty  agents  iu  connection  with  the  cottons  re- 
»tore<'. 

'-  Tie  auionnt  eo  paid  as  charges  was  principally  due  to  Savary  &  Co.,  who  were  en- 
j:ai;ed  in  patting  in  order  government  cottons  and  in  transporting  and  shipping  the 
•<miiie.  The  amount  of  their  bill  for  exiiennes,  &:c.,  on  the  Gibbes  &  Co.  cotton,  $44,217.48, 
was  deposited  by  Gibbes  &  Co  ,  and  went  into  the  hands  of  the  United  States  Treas- 
urer. Afterward  it  was  ascertained  by  Gibbes  &  Co.  that  there  bad  been  delivered 
to  them  by  mistake  160  bales  of  cotton  which  did  not  belong  to  them,  aud  which  they 
aecordinipy  returned.  In  the  bill  rendered  by  Savary  &  Co.  there  was  charged  the 
i>njxk  of  $7,733  04  as  expended  by  them  on  this  lot  of  160  bales.  This  sum  Gibbes  &.  Co. 
elaimed  ehould  be  returned  to  them  by  the  United  States.  To  this  demand  Savary  d' 
Co.  interposed  a  further  bill  of  expenses,  not  included  in  their  first  bill,  which  they 
claimed  they  bad  incurred  on  the  Gibbes  &  Co.  cottons.  This  second  bill  amounted 
to  #4,576.92.  Gibbes  &  Co.  allege  that  the  charges  made  by  Savary  &.  Co.  were  gen- 
ermJlj  excessive,  but  consented  to  receive  at  that  time  from  the  United  States  the 
ditiference  between  their  bill  of  |7,733.04  and  the  bill  of  Savary  <&  Co.,  $4,576.92,  viz, 
f^S,156.t2.  Afterward  Savary  &  Co.  applied  to  the  Secretary  of  the  Treasury  for  pay- 
ment of  their  bili  of  |4,r)76.92.  Upon  a  close  examination  of  all  their  accounts  it  was 
fcv«iiid  that  their  charges  which  had  been  paid  to  theui  in  connection  with  government 
<  ottooe  and  cottons  seized,  but  released  by  the  Secretary,  were  excessive  to  an  amount 
greater  than  their  claim  of  $4,576.92  against  the  United  States.  The  payment  of  this 
f^lmam  was  therefore  refused. 

^'  Tbe  balanee  (viz,  $4,576.92)  of  tbe  bill  of  $7,733.04  paid  by  Gibbes  &,  Co.,  as  ex- 
)>eiises  on  cotton  returned  to  the  United  States,  has  never  been  paid  to  them.  Justice 
would  aeem  to  require  the  payment  of  ibis  balance." 

Id  aoawer  to  inquiries  made  by  your  committee  of  tbe  Secretary  of  the  Treasury  as 
.  ro  whether  this  claim,  if  properly  presented,  would  not  have  been  cognizable  by  the 
department  without  the  intervention  of  Congress,  the  Secretary,  under  date  of  Julv 
i:t,  lti76,  replies : 

*'  That  prior  to  the  30th  day  of  March,  1868,  the  question  to  whom  the  sum  of  money 
Ttow  elaimed  by  Gibbes  &  Co.  was  due,  whether  to  them  or  to  Savary  &  Co.,  had  not 
Ixen  decided.  On  that  day  was  passed  the  joint  resolution  of  Congress  requiring  all 
ujoneys  derived  from  captured  and  abandoned  property  to  be  covered  into  the  Treas- 
n  ry.  Tbe  money  in  question  was  included  in  that  fond,  and  was  accordingly  covered 
:9to  the  Treasury.  Since  that  time  no  appropriation  has  been  made  by  Congress  out 
<  (  which  the  claim  of  Gibbes  «&.  Co.  could  properly  have  been  paid.'' 

Under  this  state  of  facts,  we  think  claimants  clearly  entitled  to  the  relief  asked, 
ar  c!  thftefore  report  back  the  bill  and  recommend  its  passage. 

O  Digitized  by  V^OOQIC 


Digitized  by  LjOOQIC 


45th  Congress,)  SENATE.  |  Report 

2d  Session.       ]  \  No.  232. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 


April  3, 1678.— Ordered  to  be  printed. 


Mr.  KiRK>vooD,  from  the  Committee  on  Fensions,  sabinitted  the  fol- 

lowiDg 

REPORT: 

The  Committee  on  Pensions  to  whotn  was  referred  the  petitio^i  of  the  heirs 
of  Anthony  Schworerj  late  private  Company  &,  Twelfth  Begiment^Ohio 
Volunteer  Infantry  for  apension^  have  considered  the  sanie  and  report: 

The  claim  of  these  heirs  for  a  pension  has  been  and  still  is  pending  in 
the  office  of  the  Commissioner  of  Pensions,  and  that  officer  reports  to 
the  committee  that  be  has  reached  the  conclusion  that  the  claim  <<  is 
deemed  admissible  nnder  the  general  law,''  and  that  he  is  now  await- 
ing information  of  the  poA-office  address  of  the  several  heirs  to  whom 
the  money  must  now  be  paid  directly/ they  having  arrived  at  fall  age. 

Year  committee,  therefore,  ask  to  be  discharged  from  farther  con- 
sideration of  the  petition. 


•  Digitized  by  LjOOQIC 


Digitized  by  LjOOQIC 


4oTH  Congress,  >  SENATE.  i  Report 

2d  Session.       f  \  No.  233. 


1:5^  THE  SENATE  OF  THE  UNITED  STATES. 


April  3, 1876.— Ordered  to  be  printed. 


Mr.  Inc;  AULS,  from  the  Coiumittee  ou  PeDsious,  submitted  tbe  following 

REPORT: 

The  Cotn^iltt^e  on  Pensions^  to  whom  was  referred  the  petition  of  Edward 
Ferryj  late  private  Company  A,  ^^th  Connecticut  Volunteers^  asking 
arrearage  of  pension^  have  had  the  same  under  consideration- and  report : 

It  appears  from  the  record  of  the  Pensioii  Bareaa  that  the  claimant 
applied  for  an  invalid  pension  April  19, 1871,  and  was  allowed  a  pensipn 
at  the  rate  of  94  per  month  from  the  date  of  March  31, 1877.  The 
claimant  appealed  from  the  decision  of  the  Commissioner  to  the  Secre- 
tary of  the  Interior,  seeking  an  increase  both  in  the  amoant  of  pension 
and  a  reference  of  the  date  to  a  later  period.  As  the  resalt  of  his  appeal 
the  i>ension  was  drawn  from  April  13, 1876,  and  he  now  asks  an  arrear- 
age of  pension  from  the  time  of  his  discharge. 

It  is  against  the  policy  of  the  government  to  pay  these  arrearages  by 
special  legislation ;  the  committee  would  therefore  ask  to  be  discharged 
from  the  farther  consideration  of  the  petition. 
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IN  THE  SENATE  OF  THE  UNITED  STATES. 


AnuL  3,  187d. — Ordered  to  be  iKiuted. 


Mr.  Morgan,  trom  the  Committee  on  Claims,  submitted  the  following 

REPORT: 

[To  accompany  bill  S.  319.] 

The  Committee  on  Claims^  to  whom  teas  referred  a  bill  (S.  319)  for  the  re- 
lief of  the  Metropolitan  police  force^  have  had  the  same  under  considera- 
tion^ and  snbmit  the  following  report : 

This  bill  was  before  the  Senate  in  the  first  session  of  the  Forty-third 
Congress  on  the  favorable  reiK)rt  of  the  Committee  on  the  District  of 
Columbia,  referring  to  the  joint  resolution  approved  February  28,  1867, 
;jnintin|:j  an  increase  of  the  salaries  of  certain  employes  of  the  govern- 
ment.    That  committee,  in  their  report,  say : 

They  liad  by  the  terms  of  said  resolution  that  the  sam  of  20  per  centum  additional 
compensation  on  their  respective  salaries  as  fixed  by  law,  or^  where  no  salary  is  fixed 
by  law,  ou  their  pay  i*e8pectively,  was  to  be  allowed  and  paid  **  to  the  follow inc-de- 
MTiibed  persons,  now  employed  in  the  civil  service  of  the  United  States  at  Washing- 
ton, as  follows:  To  civil  officers,  temporary  and  all  other  clerks,  messengers,  and 
watchmen,  inclading  enlisted  men  detailed  as  snch,  employes,  male  and  female,  of  the 
£xecntive  Mansion,  and  in  any  of  the  following-named  departments  or  any  bureau  or 
division  thereof,  to  wit:  State,  Treasury,  War,  Navy,  Interior,  Post  Office,  Attorney- 
General,  Agrionltural,''  &c. 

Many  persons  embraced  in  the  above  resolution,  and  among  the  number  the  Metro- 
politan police  force  of  the  city  of  Washington,  made  application  for  their  additional 
compensation,  and  were  refused,  under  the  ruling  of  the  First  ComptroMer,  upon  the 
ground,  that  they  were  not  among  the  persons  described  in  the  resolution  entitled  to 
the  additional  20  per  centum. 

The  parties  interested,  with  the  exception  of  the  Metropolitan  police  force,  brought 
Miit  for  their  respective  claims  before  the  Court  of  Claims,  and  obtained  judguieuts 
aj^ainat  the  United  States.  The  counsel  for  the  government  appealed  to  the  Supreme 
C^ourt  of  the  United  States,  which  tribunal  has  confirmed  the  decision  of  the  Court  of 
Clainta. 

The  counsel  for  the  Metropolitan  police  force  advised  them  not  to  bring  suit,  but  to 
await  the  decision  in  the  cases  already  taken  up,  as  they  wei'e  test  cases,  and  would 
decide  the  case  of  the  force.  When  the  oases  referred  to  had  beeu  decided,  it  was  too 
late  for  them  to  sue  in  the  Court  of  Claims,  and  the  Comptroller  refused  to  entertain 
their  claim  again  on  the  ground  that  the  resolution  of  February  28,  1867,  had  beeu  re- 
}>ealed  by  the  act  of  July  12, 1870. 

The  case  of  Charles  N.  Manning,  guard  or  watchman  of  the  jail,  was  decided  in  his 
favor  by  the  Court  of  Claims,  and  that  decision  was  confirmed  by  the  Supreme  Court 
of  the  United  States.  The  Supreme  Court  decided  that  as  the  guards  and  watchmen 
<if  the  jail  are  appointed  by  the  warden,  who  is  required  to  report  to  the  Secretary  of 
the  Interior,  and  as  the  Secretary  of  the  Interior  fixes  the  salaries  of  the  guards  and 
watchmen,  that  they  belong  to  a  bureau  or  division  of  the  Interior  Department. 

By  the  act  of  Angust  6, 1861,  a  board  of  police  commissioners  are  appointed  in  the 
«anie  manner  that  the  warden  of  the  jail  is,  and  this  board  appoint  the  police  force 
precisely  as  the  warden  appointed  the  guards  and  watchmen  or  the  jail. 

The  board  of  commissioners  are  by  the  same  act  required  to  report  to  the  Secretary 
of  the  Interior  annaany  the  condition  of  the  police  force. 

Annoal  estimates  of  appropriations  are  required  by  the  Secretary  of  the  Interior  for 
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the  force,  and  returns  are  inade  to  him.  All  requieitions  for  money  for  printing  ami 
snpervising  legal  opinions  are  made  through  him.  Charges  made  against  members  of 
the  board  of  police  are  investigated  by  him  ;  applications  for  the  appointment  to  tht^ 
office  ar^filed  with  him,  and  the  nominations  are  made  by  him,  and  all  communicAtioDH 
to  Congress  and  the  Executive  are  made  through  him,  and  payment  to  the  boanl  and 
force  of  salaries  is  made  through  him. 

Attorney- General  Bates,  in  an  opinion  addressed  to  the  Hon.  Caleb  B.  Smith,  Secre- 
tary of  the  Interior,  decided  that  it  was  the  duty  of  the  Secretary  of  the  Interior  10 
cause  the  oath  of  allegiance  to  be  administered  to  the  board  of  police,  and  that  they 
are  connected  with  the  Department  of  the  Interior. 

All  the  decisions  of  the  Attorney-General  relative  to  the  board  of  commi^isioiiers 
have  been  addressed  to  the  Secretary  of  the  Interior. 

The  metropolitan  force  has  been  published  in  the  Bine-Book  as  connected  with  tbe 
Department  of  the  Interior  until  it  was  transferred  to  the  Department  of  Justice. 

It  is  evident  that  the  Metropolitan  police  force  of  Washington  was  a  bureau  or 
division  of  the  Department  of  the  Interior  at  the  time  that  the  (-omptroller  refawnl 
them  the  additional  compensation  allowed  by  the  joint  resolution  of  February  28.  l'^(u. 
lo  view  of  that  fact  the  committee  recommend  that  said  force  be  allowed  to  sue  tho 
United  States  in  the  Court  of  Claims  for  the  2()  per  centum  claimed  by  them  under  the 
resolution  aforesaid,  and  recommend  the  passage  of  the  bill  (8.  304)  already  reported. 

The  Tweuty-per-C€Dt.  cases,  13  Wallace,  568,  are  the  authorities  re- 
ferred to  iu  support  of  the  foregoing  report,  and  they  seem  to  sustam 
the  claim  fully* 

Tonr  committee  report  back  the  bill,  and  recomniend  its  passage. 
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April  3, 187tf.— Ordered  to  be  printed. 


Mr.  CocKRELL,  from  the  Committee  on  Claims,  submitted  the  following 

REPOET: 

[To  aooompaDy  bill  8. 1031.] 

The  Committee  on  ClaimSj  to  whom  was  referred  the  bill  {S.  33)  for  the 
relief  of  Henry  Haljin  and  othersy  have  duly  considered  the  same^  so  far 
as  the  rights  of  Mr.  Ralfin^  administrator  of  K  Rouff,  are  affected j  and 
submit  the  following  report : 

IToar  committee  referred  the  bill  to  the  Secretary  of  the  Treasury, 
with  a  letter  askiug  for  the  vouchers  aud  papers  relating  to  the  same 
and  the  action  that  had  been  taken  thereon,  and  received  from* him  all 
the  vouchers  and  papers,  and  among  them  the  following  account,  to  wit: 

No.  i2. 

The  United  States,  to  E,  Bouff,  Dr, 
1866. 
KoT.  30tb.    For  rent  of  one  store-room,  in  LavacAi  Tex.,  need  for  Btoring  cominis- 
T    vaea.        ^^  stores,  from  the  lat  day  of  September,  1865,  to  the  30th  day  of 

'qV  T^        September,  1865,  inclasive,  being  one  month,  at  $15  per  month $15 

F6r  rent  of  one  store-room,  in  Lavaca,  Tex.,  nsed  for  storing  commis- 
sary stores,  from  the  1st  day  of  October,  1865,  to  the  31st  day  of 

October,  186.5,  inclnsive,  being  one  month,  at  $15  per  month 15 

For  rent  of  one  store-room  in  Lavaca,  Tex.,  nsed  for  storing  commis- 
sary stores,  from  the  Ist  day  of  November,  1865,  to  the  30th  day  of 
November,  1865,  inclusive,  being  one  month,  at  $15  per  month 15 

Total  amount 45 

I  certify  that  the  above  account  is  correct  and  just;  that  the  services  were  rendered 
as  stated,  and  that  they  were  necessary  for  the  public  service,  and  that  the  services 
have  been  reported  bv  me.  according  to  the  Army  Kegulations,  as  per  my  report  of 
^  PexBons  and  articles'^  for  November,  1865. 

E.  J.  SMITH, 
Captain  and  Atnetant  QnartermaBter  Voluntee 

The  action  of  the  department  is  shown  by  the  following  decision  of 
the  Auditor,  among  the  said  papers : 

Trbasury  Dbpartmknt, 
Third  Juditor*$  Office,  March  8, 1872. 
The  claimant  presents  for  payment  a  certified  account  for  rent  of  property  at  Lavaca^ 
Tex.,  during  the  months  of  October  aud  November,  1865,  stated  at  $45.    The  claim 
having  originated  in  an  insurrectionary  State  during  the  war  of  the  rebellion,  is  barred 
from  settlement  by  act  of  Congress  of  February  21, 1867. 
The  entire  claim  is  therefore  disallowed. 

ALLAN  RUTHERFORD, 

Auditor. 
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The  Qaartermaster-General's  Department  refused  to  pay  the  claim  for 
the  same  reason.  ^ 

The  account  is  upon  the  nsnal  blanks,  know  as  Form  22^  partly 
printed  and  partly  written. 

The  act  of  Febrnary  21, 1867  (volame  14  United  States  Statutes  at 
Large,  page  397),  provides  that  the  act  of  July  4, 1864,  '^  shall  not  be 
construed  to  authorize  the  settlement  of  any  claim  for  supplies  or  stores 
taken  or  furnished  for  the  use  of  or  used  by  the  armies  of  the  United 
States,  nor  for  the  occ^pation  of  or  injury  to  real  estate,  nor  for  the  con- 
sumption, appropriation,  or  destruction  of  or  damage  to  personal  pop  - 
erty  by  the  military  authorities  or  troops  of  the  United  States,  were 
such  claim  originated  during  the  war  for  the  suppression  of  the  South- 
ern rebellion  in  a  State  or  part  of  a  State  declared  in  insurrection  by 
the  proclamation  of  the  President  of  the  United  States,  dated  July 
first,  e  ghteen  hundred  and  sixty -two,  or  in  a  State  which  by  an  ordi- 
nance 4  f  secession  attempted  to  withdraw  from  the  United  States  Gov- 
ernment.'' 

On  April  2, 1866,  the  President,  by  proclamation,  declared  that  the 
insurrection  in  the  States  of  Georgia,  South  Carolina,.  Virginia,  North 
Carolina,  Tennessee,  Alabama,  Louisiana,  Arkansas,  and  Mississippi 
was  at  an  end. 

Under  said  act  of  February  21,  1867,  the  departments  have  declined 
to  pay  any  claims  originating  in  the  insurrectionary  States  from  the 
beginning  of  tbe  insurrection  to  the  date  of  tbe  President's  proclama- 
tion declaring  the  insurrection  at  an  end,  whether  such  claims  arose 
under  contracts  or  otherwise.  And  thus  all  persons  whose  just  claims 
are  based  upon  an  express  contract  between  themselves  and  the  proper 
officers  of  the  government,  made  within  the  limits  of  the  insurrectionary 
States  within  the  period  above  named,  are  forced  to  appeal  to  Congress 
for  relief. 

This  claim  arose  out  of  a  contract  between  E.  Eouff  and  the  proper 
quartermaster;  was  duly  signed,  certified,  and  reported  by  said  quarter- 
master, and  the  administrator  of  the  estate  of  the  decedent  is  certainly 
entitled  to  the  amount  specified  in  the  contract,  $45. 

Your  committee  report  a  substitute  for  said  bill,  providing  for  the 
payment  of  the  above  sum  to  this  administrator  upon  his  filing  proper 
letters  of  administration,  and  recommend  the  passage  of  the  substitute 
80  reported. 
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IN  THE  SENATE  OF  THE  UNITED  STATES. 


April  3, 1878.— Ordered  to  be 


Mr.  Mitchell,  from  the  Committee  on  Olaims,  sabmitled  the  following 

REPORT: 

[To  aooompany  bill  S.  1033.] 

The  Committee  on  Claims^to  whom  teas  referred  the  petition  of  James  CMc- 
Bumey^  late  collector  of  internal-revenue  for  the  second  district  of  Oeor* 
giOy  having  had  the  same  under  consideration^  respectfully  report : 

The  facts'of  this  case  are  fully  stated  in  a  report  made  by  Mr.  Dan- 
oel],  from  the  Committee  of  Claims  in  the  House,  February  11, 1875,  at 
the  second  session  of  the  Forty-third  Congress,  which  your  committee 
embody  as  a  part  of  their  report  at  this  time,  to  wit : 

The  claimant,  James  C.  McBoiney,  was  a  collector  of  internal  revenue  for  the  second 
diitrict  of  Geoixia  from  July,  1865,  to  May,  18C9. 
He  states  ander  oath  as  follows : 

"That  in  the  year  1867  be  learned  tbat  his  depnty,  stationed  at  HawkinsTille,  in  Pn- 
Ittki  County,  was  short  in  his  accounts,  and  be  at  once  removed  him.  This  was  done 
dohog  the  height  of  the  collection  of  the  cotton-tax,  and  it  was  necessary  to  have 
some  one  to  act  until  a  depnty  could  be  appointed,  or  the  government  would  lose  the 
fiiidtax. 

"U  was  difficult  to  get  a  competent  man  who  could  take  the  oath  or  s^ve  bond,  and 
It  required  time.  In  the  mean  time  he  mu^t  Idnd  some  one  to  act  for  a  lew  days.  The 
>^tant  aasesaor  for  that  division,  Michael  O'Brien,  was  recommended  to  him  very 
b[sbly ;  and,  as  the  best  and  only  thing  he  could  do  in  the  premises,  he  authorized  said 
O'Brien  to  collect  the  cotton- tax  until  he  could  make  the  appointment.  He  in  a  short 
lime  appointed  D.  C.  Bancroft  his  depnty  for  the  county,  and  made  a  settlement  of  the 
eoUeetions  made  by  O'Brien,  and  found  that  he  had  not  accounted  for  $3,895.07  that  he 
bad  collected. 

**Tbis  embezzlement  he  acknowledged,  not  only  orally,  but  bv  a  written  instrument, 
a  eopy  of  which  is  appended,  and  the  original  will  be  proaoced  if  desired.  This 
°>0Qer,  O'Brien  acknowledf^ed  to  him,  was  used  to  purchase  land.  He  immediately 
^O'Brien  brouj^ht  before  a  United  States  commissioner  and  bound  over;  and  he 
aisogaFs  the  United  States  district  attorney  information,  and  had  said  O'Brien  in- 
dictcMi  therefor.  He  did  everything  in  his  power  to  have  the  case  tried,  going  in  per- 
»oD  with  hia  witnesses  to  Savannah  not  less  than  half  a  dozen  times.  He  also  did 
''verything  to  have  the  property  of  O'Brien  seized,  and  believes  that  the  amount  could 
huTe  been  made  therefrom. 

^  The  loss  was  tbrongh  no  f  anlt  or  neglect  of  his.  He  did  everything  possible  for  the 
iDtenst  of  the  United  states,  both  in  the  appointment  and  in  his  endeavors  to  secure 
tac  property  of  O'Brien. 

•'(Copy.) 
-«3^.07) 

"  Doe  J.  O.  McBurney,  collector  2nd  diet.  Qeorgia,  three  thousand  eight  hundred  and 
Linety-five  .07  dolls.,  on  account  of  internal -revenue  collections. 
HawkinayiUe,  Geo.,  June  4th,  1666. 

"  MIC'L  O'BRIEN." 
0.  A.  Loehrane,  of  A.tlanta,  Ga.,  nnder  oath  says : 

''That  he  knows  all  the  circumstances  connected  with  the  defalcation  of  Michael 
*^'Bnen,  aotiag  deputy  oollector  at  Hawkinsville,  in  said  State. 

**  About  tiiayear  VSSI  Mr.  MoBnrney  was  compelled  to  remove  the  deputy  at  said 
pui-«,  W.  H.  Pnaxton,  who  was  a  defaulter,  and  it  was  necessary  to  ha?e  a  man  at 
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onee  to  make  collections  on  cotton,  as  this  was  a  shipping  point  from  which  cotton  wm 
shipped  from  the  district,  and  the  law  required  the  cotton  to  pay  tax  in  the  district 
where  grown  unless  shipped  nnder  bond.  At  that  time  it  was  a  difficult  thing  to  find 
a  competent  man  who  conld  take  the  oath  and  give  the  required  bond,  and  as  the 
assistant  assessor,  Michael  O'Brien,  was  very  highly  recommended,  and  had  taken  the 
oath,  Mr.  McBnrney,  under  the  advice  of  friends,  authorized  him  to  receive  the  money 
on  cotton  for  a  few  days  till  an  appointment  could  be  made.  As  soon  as  possible  D.  B. 
Bancroft  was  appointed,  and  on  a  settlement  of  the  collections  made  by  said  O'BrieD 
it  was  found  that  be  was  a  defaulter  to  the  amount  of  $3,895.07.  Mr.  McBorney  im- 
mediately had  O'Brien  brought  before  United  States  Commissioner  8.  T  Bailey,  aod 
my  partner,  John  W.  Shorter,  appeared  before  him  as  McBnrney's  attorney,  and 
O'Brien  was  held  for  trial.  The  United  Statt-s  district  attorney,  H.  L.  Fitch,  and  bis 
successor  in  office,  John  Millege,  failed  to  have  O'Brien  indicted,  although  McBumey 
had  his  witnesses  piesent  to  appear  before  the  grand  jury,  and  he  was  not  indicted 
nntil  Hon.  A.  T.  Akerman  came  into  office.  After  which,  for  one  cause  or  auother,  the 
trial  was  postponed  from  one  term  of  court  to  another  till  long  after  Mr.  McBaroey 
was  out  of  office.  Mr.  McBumey  during  all  this  time  did  everything  in  his  power  to 
have  an  indictment  found,  and  a  trial  had,  being  present  in  Savannah  with  his  wit- 
nesst^s  several  times.  He  also  did  all  in  his  power  to  have  O'Brien's  property  seized,  as 
O'Brien  acknowledged  that  the  money  was  used  for  that  purpose.  O'Brien  acknowl- 
edged to  deponent  that  he  bad  used  the  money  as  charged,  intending  to  replace  it. 

<' Deponent  further  says,  that  being  thoroughly  acquainted  with  all  the  circamstaoceB 
of  the  case,  and  being  thoroughly  acquainted  with  the  state  of  the  country  at  the 
time,  MoBomey  could  not  have  done  differently  from  what  he  did;  that  hedidjeverytbing 
that  a  prudent  man  could  do  to  protect  the  interests  of  the  United  States ;  that  no 
fault  or  neglect  can  be  imputed  to  him,  and  that  if  this  temporary  appointment  bad 
not  been  made  the  United  States  would  have  lost  many  times  the  amount  in  taxes. 
Deponent  believes  that  Mr.  McBumey  through  his  special  efforts,  his  strict  adminis- 
tration of  the  law,  his  watchfulness,  saved  the  United  States  hundreds  of  thousands 
of  dollars  (his  collections  were  more  than  17,000,000)  that  most  other  men  would  have 
lost.  Mr.  McBumey,  besides  the  foregoing  defalcation,  lost  nine  thousand  dollars  by 
defalcation,  which  he  has  paid,  but  has  not  claimed,  and  deponent  thinks  him  dearly 
entitled  to  this,  as  if  proper  efforts  bad  been  made  by  the  United  States  district  attor> 
ney  the  amount  might  have  been  saved.  McBurnev's  district  was  large,  and  was  filled 
with  men  at  all  points  trving  to  remove  cotton  without  paying  tax.  He  was  constant, 
unremitting,  and  faithful,  and  exercising  a  vigilance  and  courage  which  entitle  him 
to  the  consideration  of  officials." 

Among  the  papers  in  the  case  is  a  letter  from  Hon.  Andrew  Sloan,  former  assistant 
United  States  attorney  at  Savannah,  6a.,  addressed  to  the  claimant's  attorney,  aod 
dated  Washington,  January  5,  1874.  He  says  that  when  he  went  into  office  of  tbe 
United  States  district  attorney  he  fooud  on  file  in  the  office  a  letter  from  John  W. 
Shorter,  the  attorney  of  the  claimant,  addressed  to  the  former  United  States  district 
attorney,  calling  his  attention  to  the  action  taken  by  him,  Mr.  McBurney,  against 
O'Brien,  in  regard  to  his  defalcation  and  embezzlement.  From  this  letter  it  oleany  ap- 
pears that  the  claimant  made  earnest  and  repeated  efforts  to  secure  the  indictment 
and  trial  of  O'Brien.  It  also  appears  from  the  letter  of  Mr.  Sloan,  and  a  transcript  of 
the  records  of  the  United  States  courts  at  Savannah,  that  his  want  of  success  was  due 
to  the  action  of  the  officers  of  that  court.  The  finding  of  the  indictment  was  loog 
delayed,  the  trial  repeatedly  postponed,  and  the  indictment  finally  quashed.  Mr. 
McBumey  was  unable  to  recover  the  money  illegally  taken  by  O'Brien. 

Your  committee  are  of  tbe  opinion  that  he  acted  promptly,  and  sought  with  due  dili- 
gence and  at  much  personal  expense  to  secure  the  just  punishment  of  O'Brien,  and  to 
recover  the  amount  by  bim  stolen. 

The  following  letter  has  been  received  from  the  Commissioner  of  Internal  Revenne : 

'^  Treasury  Dbpartmknt,  Officb  of  Internal  Rbvbncts, 

**  Washington,  Ft^nruury  25,  1674. 

**  Sir  :  I  have  the  honor  to  acknowledge  the  receipt  of  your  letter  of  tbe  23d  instaot, 
relative  to  the  bill  lor  the  relief  of  J.  C.  McBumey,  late  collector  second  district  of  j 
Georgia,  and  reply  to  the  fame,  as  follows:  I 

'*  J.  C.  McBurney  wascollecor  of  internal  revenue  for  the  second  district  of  Georgia, 
from  July  17, 1865,  to  May  16, 1869,  during  which  time  he  reported  collections  amount- 
ing to  17.331,794.91. 

"  After  the  close  of  his  term  of  office  it  was  ascertained  that  of  the  amounts  reported 
collected  by  him  there  n^mained  a  balance  nnaccouDted  of  $3,785.40,  and,  in  reply  to  a 
letter  from  this  office  upon  the  subject,  he  represented  that  the  amount  in  question  was 
the  amount  of  a  defalcation  of  one  of  his  deputies,  Michael  O'Brien. 

"  I  inclose  a  copy  of  thatletter,  and  also  a  copy  of  the  reply  of  this  office  to  tbe  same, 
in  which  he  was  informed  that  this  department  had  no  authority  to  make  any  allow- 
Mice  to  him  for  losses  of  that  kind. 
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*' I  do  not  find  any  record  of  any  snbseqnent  oorrespoadence  relatiog  to  this  subject. 
His  accounts  as  late  coDector  were  finally  closed  upon  the  books  of  this  department, 
by  taking  from  the  amonnt  dne  to  him  for  compensation  a  sum  sufficient  to  close  his- 
sAcoQDts  as  late  collector.  The  amonnt  thus  taken  from  his  compensation- account  is 
♦.^839.07. 

"  His  accounts  as  late  collector  are,  therefore,  now  closed  ui>on  the  books  of  the  de- 
partment. 

"While  he  held  the  office  of  collector  his  reports  appear  to  have  been  properly  and 
piofflptly  rendered,  and  the  affairs  of  his  office  properly  conducted. 
"Very  respectfully, 

"  J.  W.  DOUGLASS, 

*'  Commissioner, 
*'Hon.  M.  H.  DuxNKLL, 

*'  Committee  on  Claims,  House  of  Heprtseniatives.^^ 
Yoor  committee  sought  an  indorsement  of  the  character  of  Mr.  McBurney.    The  foU 
lowing  letter  is  received  from  the  honorable  Commissioner  of  Patents: 

"  United  States  Patent-Oi-tick, 

*'  WashingUm,  2>.  C,  February  '^5, 1874. 
"Bear  Sir:  Permit  me  to  say  to  you  that  I  have  been  well  acquainted  with  Mr. 
James  C.  McBurney,  of  Macon,  6a.,  for  twenty  years  oast,  and  know  him  to  be  one  of 

the  most  upright,  straightforward,  honest  men  I  ever  knew. 

«•  •  •  •  «  « 

"He  alsp  has  the  reputation  of  being  a  very  careful  and  cautious  business  man,  and 
more  especially  so  when  doing  business  for  others. 

"Five  years  ago  this  winter  I  was  in  Georgia,  and  Mr.  McBurney  called  my  attention 
to  the  matter  about  which  you  spoke  to  me  this  morning,  and  I  made  careful  inquiry 
aboot  it  and  was  fully  satisfied  that  he  used  great  caution  and  did  the  best  in  hia 
power  to  do  when  he  appointe<l  the  subordinate  who  defaulted.  The  strenuous  and 
lawless  efforts  made  to  get  cotton  beyond  his  reach  without  paying  dues  required  rig- 
oroQs  promptness,  and  for  this  reason,  upon  the  recommendation  of  persons  whom  h& 
thought  he  could  trust,  he  appointed  the  defaulter.  I  was  then,  and  am  now,  fully  sat- 
isfied that  Mr.  McBurney  ought  to  be  reimbursed  for  the  money  lost  by  this  man. 

**  Very  truly,  &c., 

"M.  D.  LEGGETT, 
*^  Commissumer  of  Patents. 
"  Hon.  M.  H.  Ddknbll." 

Id  view  of  the  facts  furnished  in  this  case,  and  the  evident  fidelity  and  efficiency  of 
the  claimant  as  an  officer  of  the  government,  your  committee  believe  that  he  should  be 
reimbursed  to  the  amount  of  the  defalcation  of  O'Brien,  and  recommend  the  passage  of 
the  accompanying  bill. 

This  class  of  cases  has  been  before  Congress  on  varions  occasions^ 
re«Qlting  in  tbe  passage  of  nnmerous  acts  giving  relief.  We  mention 
the  following  officers  who  have  been  relieved  from  the  default  of  em- 
ployes by  act«  of  Congress,  to  wit: 

William  J.  Patton,  collector  of  internal  revenue,  second  district  of 
Arkansas^  $36,081.88 ;  S.  S.  Bailey,  collector  of  internal  revenue,  fourth 
diBtrict  of  Michigan,  $1.752.23 ;  E.  B.  Pendleton,  collector  of  internal 
revenue,  fifth  district  of  Virginift,  $26,476.28 ;  J.  L.  Thomas,  jr.,  collector 
of  customs,  Baltimore,  $27,540.25;  F.  E.  Spinner,  United  States  Treas- 
urer, defanlt  of  Seth  Johnson,  $37,894.20;  also  for  default  of  F.  A. 
Harden,  $11,413.97. 
The  following  cases  are  similar  in  principle: 

E.  H.  Webster  (16th  Stats,  at  L.,  703),  John  T.  Mason  (17th  Stats,  at 
L,  704),  R.  R.  Boiling  (17th  Stats,  at  L.,  768),  Logan  H.  Roots  (16th 
Stats,  at  L.,  690),  W.  B.  Thomas  (18  Stats,  at  L.,  555),  Thomas  Hill- 
boQse  (18th  Stats,  at  L.,  532),  Willard  Davis  (18th  Stats,  at  L.,  533.) 

Several  of  these  were  collectors  of  internal  revenue,  and  in  some  in- 
stanoes  the  ca&es  were  not  so  strong  in  favor  of  the  claimant  as  that  of 
Mr.  McBurney. 

In  view  of  all  the  circumstances  your  committee  recommend  the  pas- 
sage of  the  accompanying  bill. 
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Mr.  Morgan,  from  the  Committee  on  Patents,  submitted  the  following 

REPORT: 

[To  acoompaDy  bill  S.  478.] 

The  Committee  on  PaUents^  to  tchom  was  referred  the  bill  {S,  478)  authorig- 
ing  the  Commiesioner  of  Patents  to  extend  the  patent  to  Horace  A.  Stone 
for  improvement  in  the  manufacture  of  oheeee^  have  had  the  same  under 
consideration^  and  svbmit  the  following  report : 

It  appears  that  Horace  A.  Stone,  of  Michigan,  obtained  a  patent  on 
the  26th  of  March,  1861,  running  seventeen  years,  for  a  new  process  for 
making  cheese,  bnt,  owing  to  ill-health  and  some  infringements  made 
upon  said  patent  by  his  own  agent,  the  process  has  never  been  much 
nsedy  and  he  has  consequently  never  received  any  profit  of  conseqnence 
firom  his  said  invention,  and  therefore  asks  an  extension  of  seven  years. 

The  process  consists  of  cheese-making  without  pressure  or  weights, 
and  IB  done  by  the  use  of  a  perforated  hoop  of  tin  or  sheet-iron,  being 
perforated  on  the  top,  bottom,  and  sides,  and  the  cheese  is  made  by  set- 
tling in  the  hoop  in  three  or  four  days. 

If  there  is  any  virtue  in  the  process,  it  will  tend  to  cheapen  the  article 
as  well  as  enrich  it.  There  is  no  probability  that  the  extension  can 
prejudice  the  public. 

Your  coDsmittee  therefore  recommend  that  the  bill  pass. 
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Mr.  MoBGANy  from  the  Committee  oa  Pateats,  sabmitted  the  following 

REPORT: 

[To  accompany  bill  S.  72.] 

The  Committee  on  Patents^  to  whom  wm  referred  the  bill  (S.  72)  for  the  re- 
lief of  the  heirs  of  William  A.  Orahamy  have  had  the  same  under  consider- 
atioHj  and  submit  the  following  report : 

A  bill  in  substance  the  same  as  this  bill  passed  the  House  of  liepre- 
sentatives  la  the  first  session  of  the  Forty-foarth  Congress,  and  was  re- 
ferred to  the  Senate  Committee  on  Patents. 

The  following  report  was  snbmitted  by  Mr.  Johnston,  of  Virginia, 
vhich  the  committee  adopt  as  their  report  on  this  bill : 

[Senate  Beport  No.  396.— Forty-fourth  Congress,  first  session.] 

The  CimmUtee  an  PatenUf  to  whom  was  referred  the  hill  {H,  B,  431) /or  the  relitfof  the  heirs 
of  WilHam  A,  Graham,  have  had  the  same  under  oonsideralionj  and  auhmit  the  following 
report  : 

Od  the  23d  November,  1837,  William  A.  Graham  applied  for  a  patent  for  a  device  to 
ntin^ieh  fire  by  a  combination  of  oarbonic-acid  gas  and  water.  His  specifications 
eontamed  a  foil  and  complete  description  of  the  invention,  bat  his  application  was 
refnsed  on  the  25th  of  the  same  month.  On  the  29th  December,  1837,  he  nled  amended 
!(pecificationB  and  claims,  and  on  the  13th  January,  1838,  he  reqnested  the  department 
to  suspend  aoy  action  till  farther  advised.  On  the  3d  April,  1838,  he  filed  in  the  office 
a  third  series  of  specifications  and  claims,  unaccompanied,  however,  by  any  drawing 
•«  model.    The  records  do  not  show  that  trie  last  application  was  acted  upon. 

On  the  13th  December,  1851,  Graham  again  came  before  the  department,  with  a 
mode],  and  asked  that  his  case  be  acted  apon.  Prior  to  this  last  date  he  had  met  with 
%D  lecident  which  actnaU^  confined  him  to  his  bed  for  three  years,  and  almost  entirely 
<ii9abl6d  him.  The  Commissioner  again  rejected  his  application,  on  the  ground  that  it 
was  Bubetantially  the  same  invention  originally  brought  forward,  and  he  was  not  in- 
clined  to  overmle  his  predecessor. 

Gn^am  was  very  poor  and  unable  to  undergo  the  expense  of  an  appeal,  and  died  in 
Is57.  He  never  withdrew  his  application  or  reclaimed  a  part  of  the  fee  paid  by  him, 
»  he  had  a  right  to  do,  but  he  lived  and  died  knowing  that  he  had  made  a  useful  in- 
Tcotion,  and  never  abandoning  his  claim. 

The  war  ensned  not  long  after  the  death  of  W.  A.  Graham,  and  after  it  was  over  it 
vts  fire  years  before  Virginia,  of  which  Graham  had  been  a  citizen,  and  where 
his  relatives  mostlv  reside,  was  admitted  to  representation.  Since  then  A.  Graham, 
administrator  of  William  A.  Graham,  in  behalf  of  the  heirs  of  the  latter,  has  made 
KTcral  efforts  to  obtain  such  legislation  as  would  enable  him  to  go  before  the  Commis- 
Hioner  of  Patents,  but  has  not  yet  succeeded. 

Though  a  patent  was  refused  to  William  A.  Graham,  yet  one  was  granted  on  the 
13th  April,  1869,  to  P.  F.  Carlier  and  Alphonso  A.  C.  Vegnon,  two  citizens  of  France ; 
iod  upon  examining  the  specifications  filed  by  them  tney  are  found  to  claim, ''  The 
^provcment  in  the  art  of  extinguishing  fires  by  throwing  upon  the  fire  or  confiagra- 
tioD  a  properly  directed  stream  of  mingled  carbonic-acid  gas  and  water,  by  means  of 
the  pmsnre  or  expansive  force  exerted  by  the  mass  of  mingled  gas  and  water  from 
vhich  the  stream  Is  derived  "—the  identical  thing  claimed  by  Graham  thirty-two  years 
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2  WILLIAM   A.    GRAHAM. 

Thus  a  patent  was  granted  to  foreigners  which  had  been  persistently  refused  to  a 
native  citizen. 

That  Graham  was  the  original  inventor  is  quite  certain.  His  opponents  concede 
that,  for  in  the  printed  argument  filed  by  them  they  say :  *^  The  idea  of  asing  carbonic 
acid  combined  with  water  to  extinguish  fire  was  unquestionably  original  with  him, 
and  he  was  among  the  first  to  make  the  discovery/'  &c. 

And  the  Babcock  Fire- Extinguisher  Company  appear  and  file  a  biief,  in  which  they 
use  this  language : 

"  When  they  embarked  in  the  enterprise  they  supposed,  with  good  reason,  that  their 
patents  covered  the  entire  field,  else  they  had  not  invested  their  capital  in  the  busi- 
ness. They  now  find  that  Graham  was  the  original  inventor,  and  that  his  invention 
anticipated  all  others.  Hence,  for  the  purpose  of  saving  the  capital  that  they  have 
invested  in  the  business,  they  ask  that  this  bill  may  be  passed,  in  order  that,  if  the 
patent  be  allowed,  they  may  take  a  license  under  it  from  the  heirs,  and  thus,  while 
paying  a  royalty  to  them,  at  the  same  time  preserve  their  business  and  the  large  capi- 
tal invested  in  it.    For  this  reason  they  ask  the  passage  of  the  bill." 

It  will  be  seen  that  that  large  company  not  only  makes  no  objection  to  Graham's 
application,  but  concedes  the  right  of  his  heirs  to  have  a  rehearing  before  the  Com- 
missioner. 

But  who  was  the  original  inventor  of  the  fire-extinguisher  by  the  use  of  carbonic 
acid  and  water  has  been  jndically  settled  in  the  case  of  The  Northwestern  Fire-£xtin- 
gnisher  Company  et  aLvs.  The  Philadelphia  Fire-Extinguisher  Company,  and  the  de- 
cision is  published  in  the  Patent  Office  Official  Gazette  of  July  14, 1874, 

The  plaintiffs  claimed  under  the  patent  already  mentioned,  as  having  been  origin- 
ally issued  in  1869  to  the  Frenchmen  Carlier  and  Yegnon.  The  defendants  insisted 
that  the  plaintiffs  could  take  nothing  under  that  patent,  because  Carlier  and  Yegnon 
were  not  the  original  inventors,  but  tnat  William  A.  Graham  was  the  original  inventor. 
And  the  court  sustained  the  defendants,  and  adjudged  the  patent  to  Carlier  and  Yeg- 
non void  for  want  of  novelty  in  all  the  devices  claimed,  and  says  the  reason  of  the 
examiner  for  rejecting  Graham's  application  '^  now  seems  strange  enough.'' 

Without  quoting  at  length  from  that  case,  your  committee  refer  to  it  as  establishing 
the  fact  that  Graham  was  the  original  inventor ;  that  a  patent  issued  to  other  parties 
was  void  on  that  account ;  that  Graham  had  demonstrated  by  actual  trial  and  experi- 
ment, as  far  back  as  1852  or  1853,  the  efficiency  of  his  method  for  extinguishing  fire ; 
and  tnat  as  early  as  1851  a  model  and  drawings  of  the  apparatus  deecril^  in  the  spe- 
cification were  filed  by  Dr.  Graham  in  the  Patent  Office.  And  the  court  says,  referring 
to  the  evidence  in  the  case,  ^'Against  the  pressure  of  all  these  proofs  I  cannot  resist 
the  conclusion  that  Dr.  Graham  devised  an  original  method  of  extinguishing  fires  by 
the  combined  agency  of  carbonic-acid  gas  and  water,  and  that  he  '  perfected  and 
adapted '  his  invention  by  embodying  it  in  the  form  of  mechanical  appliances  capable 
of  operative  and  successful  use." 

Dr.  Graham  was  prevented  by  the  twofold  calamities  of  poverty  and  sickness  from 
appealing;  to  the  courts  or  prosecuting  his  case  with  much  vigor;  and  your  committee 
are  of  opinion  that  his  heirs  are  entitled  to  the  relief  sought,  and  they  recommend  the 
passage  of  the  House  bill. 

The  decision  of  the  committee  in  the  case  cited  in  the  report  of  Mr. 
Johnston  appears  to  be  conclnslve  of  the  originality  of  the  invention 
by  Graham.  The  invention  was  useful  and  important  in  a  high  degree. 
Without  any  fault  on  the  part  of  Graham  he  was  deprived  of  the  whole 
benefit  of  his  invention,  and  has  never  realized  anything  from  It. 

The  committee  recommend  the  passage  of  the  bill  as  amended. 
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Mr.  Morgan,  from  the  Committee  on  Patents,  sabmitted  the  following 

REPORT: 

[To  aooompany  biU  S.  231.] 

The  Committee  an  Patents^  to  whom  was  referred  the  biU  {8.  231)  for  the  re- 
lief of  Herman  E.  Davidson  and  the  heirs  of  Charles  H.  Davidson^  have 
had  the  same  under  consideration^  and  submit  the  following  report: 

This  patent  has  already  been  extended  so  that  its  life  has  been  pro- 
tracted to  twenty-one  years.  While  the  patent  is  for  an  article  of  great 
valae  to  the  world,  it  is  not  an  invention  or  a  discovery  beyond  a  merely 
convenient  method  of  applying  mechanically  certain  very  well-known 
prindples. 

The  value  of  this  patent  has  depended  mainly  on  the  excellence  of 
the  goods  which  have  been  mannfactored  by  tiie  Messrs.  Lockwood, 
under  its  provisions. 

It  is  true  that  neither  Charles  Davidson  nor  his  heirs  have  realized  a 
fall  equivalent  for  the  valne  of  this  patent,  bnt  they  have  Sailed  in  this  as 
mnch  by  reason  of  nnsnccessfhl  management  as  otherwise ;  and  to  grant 
an  additional  time  now  wonld  be  of  great  advantage  to  the  mannfactnrers, 
while  the  benefit  to  the  heirs  of  the  inventor  would  be  comparatively 
BmalL  Your  committee  recommend  that  this  bill  be  indefinitely  post- 
poned. 

O 
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Mr.  Spsnceb,  from  the  Gommittee  on  Commerce,  submitted  tlie  fol- 
lowing 

REPORT: 

[To  accompany  biU  8. 134.] 

The  Committee  on  Cammercej  to  whom  was  re/erred  the  hUl  {8. 134)  making 
further  appropriations  for  continuing  the  improvements  of  Oalveston 
HarboTf  and  for  continuing  the  work  in  Oalveston  Bay^  State  of  Texas^ 
respectfully  submit  the  following  report : 

In  the  annnal  report  npon  this  and  other  improvements  made  by 
Bvt.  Maj.  G.  W.  Howell,  United  States  Enicineer  Gorps,  beinic  Ap- 
pendix J  of  the  Annnal  Beport  of  the  Ghief  of  Engineers  for  1877,  on 
page  446  is  the  following,  ander  date  of  August  6, 1877 : 

IMPBOVEMKNT8  OF  BNTRAKGB  TO  OALYB8TOK  HARBOR,  TEXAS. 

This  work  bae  proneeeed  dnring  the  year  nnder  very  nnfaTorable  circnmstancee, 
orisiBg  mainly  from  ike  ntenHan  of  ike  appropriaiion  for  it.  Because  of  this  retention, 
eirly  in  Joly  it  was  fonnd  necessary  to  sospend  operations,  and  it  was  the  middle  of 
Ssptember  b«fore  resnioption  was  made  possible  by  release  of  a  portion  of  the  money 
aopnmfiated  for  the  year.  Thus  ike  mo$t  favorable  9eaaon  for  eonBtruoHon  was  loet;  our 
mUed  labor  oeaUered  and  plant  deteriorated,  •  •  •  •  Again ,  early  in  January,  ens- 
pension  was  forced  by  lack  of  means  to  carry  on  the  work,  and  resumption  mad»  pos- 
sible in  Febroary  br  release  of  the  balance  of  appropriation.  Since,  the  work  has 
been  carried  on  without  such  embarrassment. 

It  will  be  remembered  that  the  President  withheld  a  certain  portion 
(two-flftha)  of  the  appropriations  for  rivers  and  harbors  made  by  the 
act  approved  Angnst  14, 1876,  some  of  which  were  afterward  cut  loose. 

Galveston  Harbor  is  the  most  important  in  the  rapidlv-growing  State 
of  Texas.  The  interior  commerce  of  the  State  is  accessible  to  it  by  rail. 
The  coUector  of  that  port,  as  will  be  seen  on  page  448  of  the  report  above 
quoted,  makes  the  following  statement : 

At  this  port,  during  the  year  from  July  1, 1876,  to  June  30, 1877,  •  *  *  the  value 
of  exports  shipped  to  foreign  countries  during  the  year  euding  December  31,  1876, 
114^7,141 ;  the  tonnage  entries,  506,379  tons ;  clearances,  356,817  tons. 

The  withholding  of  the  appropriations  made  by  the  act  of  August  14, 
1B76,  resnlted,  as  stated  by  Major  Howell  as  herein  quoted,  in  tbe  loss 
of  the  most  favorable  season  for  constructioUi  the  scattering  of  the 
skilled  labor,  and  the  deterioration  of  the  plant  out  of  which  tbe  jet- 
ties are  constructed,  and  the  delay  now  will  produce  a  like  result. 

The  accompanying  statement  of  tbe  Chief  of  Engineers  sliows  that 
the  appropriation  of  Angust  14,  1876,  is  substantially  exhausted.  Tbe 
Work,  if  continued,  should  begin  as  early  as  practicable. 
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2  IMPROVEMENT  OF  GALVESTON  HARBOR- 

Owing  to  the  prevalence  of  northers  on  the  Golf  coast,  and  especially 
their  power  over  the  works  at  Galveston,  the  committee  think  it  wise 
to  make  such  appropriation  as  will  enable  the  work  to  proceed  at  once, 
and  to  continue  antil  the  appropriation  which  may  reasonably  be  ex- 
pected in  the  river  and  harbor  bill  may  be  made  available,  and  thereby 
enable  the  engineers  in  charge  to  prosecute  the  work  during  the  most 
favorable  months  (say  middle  of  April  to  1st  November)  for  the  plant. 
And  Major  Howell  gives  (the  committee  submits)  good  reasons  for  his 
bope  that  Congress  would  make  a  speedy  appropriation,  as  follows: 

The  well-known  importance  of  attaining  the  object  for  which  the  work  was  deaijjrned ; 
the  fact  that  the  work,  ao  far  as  completed,  kaa  effected  the  change  at  first  daUned  for  &, 
and  the  farther  fact  that  property  roughly  valued  at  |1 00,000  is  on  hand  for  its  con- 
tinnanoe  (enough  to  complete  8,000  feet  of  gabionade),  will  no  doiibt  warrant  the  earlg 
appropriation  for  the  work  of  the  amount  hereinafter  recommended.  (See  same  report, 
page  446.) 

This  amount  is  $150,000.  Yet  the  committee  limit  their  recommenda- 
tion to  only  so  much  appropriation  as  may  be  necessary  to  take  ap  the 
work  and  prosecute  it  vigorously  until  the  expected  appropriation  in 
the  general  bill  becomes  available,  as  before  stated.  It  is  clearly  wise 
economy,  viewed  in  any  light,  to  pursue  this  course. 

The  committee,  in  submitting  this  bill  in  advance  of  the  general  bill, 
base  their  action  upon  what  seems,  first,  the  importance  of  the  work 
and  the  necessity  to  general  oommeroe  of  its  early  ocHapletion ;  and, 
second,  the  sound  economy  of  protecting  tbe  work  already  done,  and 
utilizing  the  material  on  hand  by  completing  it,  as  reeo»mended  by  the 
Engineer  Bureau. 

Wherefore  the  committee,  in  view  of  the  premises,  recommend  the 
adoption  of  the  acoompanytng  substitute  for  tlie  bill  referred  to  them. 
They  state  that  the  amount  recommended,  $75,000,  for  outer  bar  at 
Galveston  Harbor  is  that  shown  by  the  accompanying  communication 
from  the  Engineer  Bureau  to  Senator  Mazey,  of  Texas,  of  date  22i 
instant,  and  by  him  referred  to  the  oommittee,  to  be  neoeeeary  to  put 
the  work  in  niotiotf  and  continue  it  until  July,  when  the  expected  appro* 
pi:iation  by  the  general  bill  may  be  available. 

The  committee  quote  from  the  above  communication  as  follows: 

2d  and  3d.  There  is  no  question  as  to  tbe  economy  of  prosecuting  the  work  without 
intermption.  Work  of  this  nature  deteriorates  rapidly  when  suspended  in  an  incomplete 
condition,  and  Is  more  liable  to  injury  from  storms  than  when  in  progress  of  conslmeiion, 
for  the  reason  that  at  this  time  r^qotsite  means  are  at  hand  and  immediate  stops  may 
be  taken  for  its  protection.  When  work  is  suspended,  tlie  labor  which  it  has  cost 
much  time  and  experience  to  educate  for  its  intelligent  and  economical  performaoce 
l>econies  scattered,  and  upon  its  resumption  has  again  to  be  prepared  for  skillfdl  per- 
formanoe  of  duty,  Ao, 

4th.  The  appropriation  for  the  impiOTement  of  Galveaton  Harbor  la  aQbalantiAlIy 
exhausted. 
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Mr.  Hebefobd,  from  the  Committee  on  Claims,  submitted  the  following 

REPORT: 

[To  accompany  biU  S.  1038.] 

The  CommiUee  on  Claims^  to  whom  was  referred  the  petition  of  Jesse  Turner 
and  others^  asking  to  be  relieved  from  liability  as  sureties  on  bond  of  Geo. 
W,  Clarice^  report  asfoltoics: 

George  W.  Clarke  was  appointed  Indian  agent  and  gave  bonds  as  such 
AagQst  19, 1854,  in  a  penalty  of  $40,000,  with  S.  M.  Hays,  Phineas  H. 
Wbite,  Charles  F.  Brown,  S.  h\  Cotterell,  Hiram  Brodie,  James  M.  Brown, 
Joseph  J.  Green,  and  Jesse  Turner  as  sureties ;  all  of  the  sureties  are 
dead  except  James  M.  Brown,  Charles  F.  Brown,  and  Jesse  Turner. 

The  agent,  Clarke,  was  found  to  be  in  default  and  relieved  from  duty 
OD  December  31, 1856.  The  amount  of  the  defalcation  is  found  to  be 
$1,245.77. 

No  farther  action  was  taken  in  this  case  until  December  15, 1875,  when 
each  of  the  parties  living  was  notified. 

Sait  was  instituted  March  6, 1877,  in  the  United  States  district  court 
for  the  western  district  of  Arkansas. 

The  dbove  are  the  facts  as  gathered  from  a  letter  of  Hon.  K.  Bayner, 
Solicitor  of  the  Treasury,  bearing  date  February  7,  1878,  in  response  to 
a  letter  fi-om  a  member  of  this  committee,  to  whom  the  subject  had  been 
referred.  The  following  is  an  affidavit  in  the  case,  which  is  substantiated 
by  several  others : 

State  of  Arkansas,  Crawford  Counttfj  «« : 

I,  AngostoB  I.  Ward,  of  Crawford  Connty,  State  of  Arkansas,  do  state  npon  oath, 
that  1  bave  resided  at  Van  Baren,  Crawford  County,  for  the  last  thirty-four  years. 
TbstI  was  well  acquainted  with  George  W.  Clarke,  ana  Sanrnel  M.  Hayes,  P.  H.  White, 
K.  F.  Cotterell,  Hiram  Brodie,  J.  J.  Green,  Charles  F.  Brown,  James  M.  Brown,  and 
Jewe  Tomer,  his  securities  upon  his  bond  as  Indian  agent,  upon  which  his  now  re- 
ported defalcation  ocourred  in  December,  1856.  I  know  that  George  W.  Clarke  was 
the  owner  of  real  estate  at  that  time  of  considerable  amount,  but  do  not  know  what 
iDcombranees,  if  any,  existed  against  it  His  family  resided  here  daring  most  of  the 
time  be  was  in  Kansas  as  Indian  agent.  Clarke  was  an  energetic  man  to  raise  money. 
All  the  persons  who  are  named  as  the  securities  upon  his  bond  were  in  solvent  circum- 
stsDces  m  December,  1856.  Since  that  time,  np  to  the  time  of  the  breaking  out  of  the 
Ittte  war,  the  som  of  fifteen  hundred  dollars  could  haye  been  made  out  of  any  one  of  them . 
Sioee  then,  the  results  of  the  late  war  and  other  causes  changed  the  circumstances  of 
&1I  the  persons  named  as  Clarke's  securities,  and  most  of  them  are  unable  to  pay  who 
iQfTived  the  war. 

P.  H.  White  diedabont  1857 :  he  was  a  merchant,  engaged  in  busines  at  this  place ; 
bis  estate  was  closed  by  administration  since  the  war,  and  did  not  pay  the  creditors  in 
fall 

Joseph  J.  Green  died  in  the  spring  of  1863 ;  his  estate  was  administered  upon  ;  after 
pft^ing  his  debts  but  little  was  left,  which  was  used  or  expended  for  the  support  of  hisj 
ehildrsD ;  the  administration  has  been  closed  long  since.  Digitized  by  V^OOQ IC 
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Samuel  M.  Haye,  one  of  the  secnrities  upon  Clarke's  bond,  died  in  1871.  His  estate 
has  been  administered  upon ;  not  yet  closed.  He  left  some  property,  both  real  and 
personal,  bat,  after  the  payment  of  the  debts  probated  against  the  estate,  I  think 
there  will  be  bat  little  leit.  r^ 

Hiram  Brodie,  one  of  the  secnritiea  on  Clarke's  bond,  died  in  February,  1875.  The 
estate  is  being  administered  apon,  and  I  am  informed  and  believe,  that  after  the  pay- 
ment of  the  debts  probated  against  said  estate  there  will  be  bnt  little  left ;  the  prop- 
perty  of  the  estate  was  small  in  amount. 

Sntton  F.  Cotterell,  another  of  the  reported  securities,  died  about  November,  1875,  at 
Little  Rock,  Ark.    His  estate  was  insolvent.    Had  no  property,  as  I  am  informed. 

Charlts  F.  Brown,  another  of  the  named  secarities  upon  Clarke's  bond,  is  insolveut; 
has  no  property ;  took  the  benefit  of  the  bankrupt  law  since  the  war,  and  has  been  dis- 
charged ;  paid  his  debta  in  that  way. 

James  M.  Brown  left  this  county  in  1862 ;  had  property  in  negroes  and  mules  at  the 
time  he  left  here,  and  some  real  estate,  long  since  sold.  His  present  ctronmstances  I 
have  no  means  of  knowing,  as  he  resides  in  the  State  of  Texas. 

Jesse  Turner  I  have  known  intimately  for  34  years.  He  is  a  practicing  attorney  at 
this  place,  advanced  in  life,  has  some  real  estate,  and  should  he  have  this  debt  to  pay 
it  will  greatly  embarrass  him,  and  he  can  only  pay  it  at  a  great  sacrifice  of  his  small 
amount  of  property. 

I  have  been  engaged  in  the  business  of  a  merchant,  most  of  the  time  at  my  residence, 
at  Van  Buren,  Crawford  County,  fur  the  past  34  years,  and  have,  as  I  believe,  the  means 
of  knowledge  of  the  matters  hereinbefore  stated  by  me. 

AUGUSTUS  J.  WARD. 

Sworn  to  and  subscribed  before  me  this  15th  dav  of  Febrnarv,  A.  D.  1878. 

JOHN  B.  OGDEN, 

Notarjf  Public 

From  the  letter  of  the  Solicitor  of  the  Treasury  and  this  affidavit, 
we  obtain  the  following  facts : 

George  W.  Clarke,  the  Indian  agent,  became  defanlter,  and  his  defal- 
cation was  known  to  the  government  December  31, 1856.  No  farther 
action  was  taken  in  the  matter  until  December  15,  1875 — a  space  of 
nineteen  years  lacking  fifteen  days — the  sureties  being  uninformed  of 
the  defalcation  for  that  space  of  time.  Suit  was  brought  March  6, 1877, 
which  is  more  than  twenty  years  after  the  right  of  action  had  accraed. 
If  the  governmen(;  had  used  proper  diligence,  it  is  quite  probable 
all  or  a  good  portion  of  the  amount  could  have  been  made  out  of  the 
principal;  certainly  the  other  securities  could  have  all  been  compelled  to 
pay  their  pro  rata  of  the  amount,  and  these  securities  relieved  to  that 
extent.  The  government,  by  its  own  laches,  has  lost  a  part  of  its  security, 
and  to  that  extent  has  damaged  the  other  remaining  securities. 

In  a  case  in  England,  it  was  declared  by  one  of  the  judges  '^  that  long 
dormant  claims  have  more  of  cruelty  than  justice  in  them,  and  that 
Christianity  forbids  an  attempt  at  enforcing  the  payment  of  a  debt 
which  time  and  misfortnue  have  rendered  the  debtor  unable  to  dis- 
charge."   (See  A'Lourt  v.  Cross,  3  Biug.  B.,  329.) 

Of  the  original  eight  sureties,  five  are  dead  and  three  living,  and 
possessed  of  very  limited  means,  perhaps  none  worth  anything,  unless 
it  be  Jesse  Turner,  \vho  is  a  practicing  attorney,  advanced  in  years,  and 
owning  a  small  amount  of  real  estate. 

Under  the  circumstances,  the  committee  believe  that  great  injustice 
has  been  done  to  the  sureties  by  the  delay  ou  the  part  of  the  govern- 
ment, and  think  that  the  remaining  sureties  should  be  relieved  from 
liability  ou  said  bond,  and  therefore  report  the  accompanying  bill  and 
recommend  its  passage. 
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Mr.  OGLESBVf  from  the  Committee  on  iDilian  Affairs,  submitted  the 

following^ 

REPORT: 

[To  accompany  bill  S.  88.] 

The  Committee  on  Indian  Affairs^  to  xchom  was  referred  the  bill  {8.  88) /or 
the  relief  of  James  W.  Richard  and  J.  S,  Broicn  and  hrotlier^  of  Denvery 
Colo,^  report : 

That  the  testimony  iu  the  case  shows  that  If.  F.  Boud,  United  States 
lodian  agent  for  the  Lor  Pinos  agency  in  Colorado,  entered  into  a  con- 
tract with  the  firm  of  J.  W.  Richard  &  Co.,  of  Denver,  Colo.,  for  the  pur- 
ebase  from  said  Kichard  &  Co.  of  100,000  ponnds  of  flour,  to  be  delivered 
by  said  firm  to  the  new  agency  located  in  the  Uncompahgre  Valley,  on  or 
before  25th  December,  1875,  at  the  price  of  $11.95  per  one  hundred 
poQDds.  That  prior  to  said  agreement  with  said  firm  the  said  Indian 
agent  bad  advertised  for  bids  for  furnishing  said  flour,  according  to  the 
regulations  of  the  Indian  Bureau,  and  received,  under  such  notice,  two 
bids— one  to  furnish  said  quantity  of  flour  at  $9.50  per  hundred  pounds 
aod  the  other  to  furnish  it  at  $8.50  per  hundred  pounds,  but  that  sub- 
scqaently  both  of  said  offers  of  contract  were  forfeited  by  the  parties 
maiciDg  the  same.  Thereupon  said  agent  claims  that  he  was  forced  to 
go  into  the  market  at  Denver  and  offer  to  purchase  the  flour,  and  that 
^lid  Richard  &  Co.made  the  lowest  bid  to  furnish  the  same  at  the  point 
first  stated  in  this  report.  The  evidence  further  shows  that  Richard  & 
Co.  delivered  all  of  said  flour  at  what  is  known  as  the  ^'old  agency," 
about  ninety  miles  nearer  the  city  of  Denver  than  the  Los  Pinos  agency, 
the  i)oint  at  which  the  flour  was  to  have  been  delivered  under  the  con- 
tract. Notice  of  this  contract  with  Richard  &  Co.  having  been  furnished 
to  the  Indian  Department,  the  Commissioner  refused  to  confirm  the  same, 
and  notified  the  Indian  agent  and  Richard  &  Co.  of  the  fact. 

In  the  mean  time,  however,  the  agent  had  issued  to  the  Indians  of  the 
Los  Pinos  agency  62,800  pounds  of  said  flour.  The  remaining  37,200, 
or  372  sacks,  were,  by  the  agent,  returned  to  and  accepted  by  the  said 
J.  W.  ivichard  &  Co.  Afterward  said  firm  of  Richard  &  Co.  agreed  to 
accept  from  the  Indian  Department,  in  payment  in  discharge  of  said 
i>2,800  i)onnds  distributed  to  the  Indians  as  aforesaid,  eight  cents  per 
I)oand.  The  Commissioner  of  Indian  Affairs  accepted  these  terms,  and 
agreed  that  the  amount  should  be  recognized  by  the  department  as  a 
just  claim  for  the  amount  of  flour  furnished  in  quantity  and  quality  as 
i^t  out  in  the  contract. 

The  committee  herewith  inclose  communication  from  the  Commis- 
sioner of  Indian  Affairs  upon  this  subject,  dated  February  ^^tf6^1e 
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addressed  to  Hod.  William  B.  Allison,  United  Stated  Senate ;  and  a 
further  communication,  dated  February  22, 1878,  from  B.  A.  Hayt,  (Com- 
missioner of  Indian  Affairs,  addressed  to  Hon.  H.  M.  Teller,  of  the  Sen- 
ate, upon  this  subject,  in  which  communication  the  Indian  Bureau  rec- 
ognizes the  justice  of  the  claim,  and  recommend  its  payment. 

But  as  said  contract  was  not  made  in  accordance  with  the  regulations 
of  the  Indian  Bureau,  the  amount  cannot  be  paid  out  of  the  regular 
appropriation  for  such  purpose ;  a  special  act  of  Congress  is  deemed 
necessary  in  order  to  furnish  the  same. 

The  bill  provides  for  an  appropriation  of  $5,004;  the  sum  admitted 
to  be  due  by  the  Indian  Bureau  is  $5,024. 

The  Committee  on  Indian  Affairs  have  amended  the  bill  accordingly, 
"and,  as  amended,  recommend  its  passage. 
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Mr.  Spencer,  from  the  Committee  on  Military  AfGairs,  sabmitted  the 

following 

REPORT: 

[To  aooompaDy  bill  8.  864.] 

The  Committee  on  Military  Affairs j  to  whom  was  referred  the  biU  {8.  864) 
to  provide  for  the  constrtictionj  mainteTUinoej  and  operfition  of  a  military 
telegraph  in  Dakota  and  Montana  Territories^  have  had  the  same  under 
consideration  and  submit  the  following  report : 

This  bill  appropriates  the  sam  of  $30,000,  or  so  much  thereof  as  may 
be  necessary,  for  the  purpose  of  constructing,  operating,  and  maintain- 
ing, under  the  direction  of  the  Secretary  of  War,  a  military  telegraph 
line  from  Deadwood,  in  the  Territory  of  Dakota,  to  Fort  Ellis,  in  the 
Territory  of  Montana,  embracing  by  connection  the  line  of  military  posts 
at  or  near  the  Yellowstone  and  Bighorn  Rivers. 

The  Secretary  of  War,  upon  being  addressed  and  requested  to  express 
his  views  respecting  the  propriety  of  constructing  the  proposed  military 
telegraph  line,  replies  as  follows: 

War  Department, 
Washington  City,  March  16,  1878. 

Sir  :  I  have  the  honor  to  acknowledge  the  receipt  of  your  letter  of  the  12th  inatant, 
^aaBmitting  Senate  bill  864,  ''to  provide  for  the  oonstruotion,  maintenance,  and  oper- 


ation of  a  military  telegraph  in  Dakota  and  Montana  Territorien,"  and  in  repl^  beg  to 
tranamit  herewith  a  oop^  of  a  report  of  the  General  of  the  Army,  containing  nis 
upon  the  sabject,  in  which  I  concur. 


tranamit  herewith  a  cop^  of  a  report  of  the  General  of  the  Army,  containing  nis  views 
the  sabject,  in  which  I  concur. 
Very  reapeotfoUy,  yonr  obedient  servant, 


GEO.  W.  MoCRARY, 
'  Secretary  of  War, 

Hod.  George  E.  Spencer, 

Chairman  Committee  on  Military  AffairSf 

United  States  Senate 


Headquarters  of  the  Army, 
Washington,  V,  C,  March  12, 1878. 
Bespectfally  submitted  to  the  honorable  Secretary  of  War,  Trho  is  the  only  proper 
mediam  of  communication  with  the  Congress  of  the  United  States. 

I  moet  heartilv  approve  of  the  measure  contemplated  in  the  inclosed  biU  (S.  864).  A 
telegraph  line  from  Deadwood  City,  in  the  Black  Hills,  to  Forts  Keogb,  Custer,  and 
Ellis,  in  Montana,  would  be  most  valuable  to  the  military  authorities. 

Its  maintenance  will  cost  less  than  the  usual  military  couriers  sent  from  post  to 
post,  using  up  and  killing  annually  many  horses.  This  telegraph  will  furnish  prompt  in- 
telligence along  a  line  \Tnich  must  soon  be  occupied  by  settlers,  and  will  greatly  facili- 
tate ancfa  settlement ;  soon  to  be  followed  by  the  usual  stages  and  wagon  travel. 

I  trust  this  bill  will  meet  the  sanction  of  the  honorable  Secretary  of  War  and  of 
Congresa. 

W.  T.  SHERMAN, 

General, 
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The  following  oommanioations  have  been  received  bj  the  cbairman  of 
yonr  committee  from  Lieut.  Gen.  P.  H.  Sheridan  and  General  George 
Crook,  both  commending  the  proposition  to  construct  and  maintain  the 
proposed  line  of  military  telegraph  : 

Hbadquarters  Military  Division  of  thb  Missouri, 

Chicago,  March  23,  1876. 
Sir  :  I  noticed  with  pleasure  the  iDtrodnotion  of  a  bill  in  Congress  to  extend  a  line 
of  telegr^h  from  Deadwood  City,  Black  Hills,  Fort  Keogh,  month  of  Tongne  R*ver, 
Yellowstone  Vallej,  Fort  Caster,  mouth  of  Little  Horn,  Bighorn  Valley,  aud  Fort.  Ellis, 
Montana. 

If  yon  can  in  any  way  expedite  the  passage  of  this  bill  it  would  be  of  the  greatest 
importance  to  the  military  Fervice  and  a  large  economy  in  our  expenditures.  If  we 
can  connect  Forts  Keogh,  Custer,  and  £llis,  it  will  be  of  great  Tafne  in  our  militarj- 
ox)eration8.  The  necessity  for  a  line  of  this  kind  has  been  so  great  that  if  I  could  odI.t 
have  gotten  money  enough  out  of  our  Army  appropriations  to  have  purchased  the 
wire  and  insulators  and  hire  a  good  foreman,  I  would  have  put  the  line  up  myself  by 
the  labor  of  the  troops,  and  would  have  had  it  built  now. 

I  am  so  anxious  aoont  this  line,  or  some  other  line  making  connection  with  the 
posts  named,  that  I  believe  we  could  put  it  up  from  Deadwood  to  Fort  Ellis  without 
its  costing  a  cent  more  than  $30^000. 
I  am,  sir,  yours  truly, 

P.  H.  SHERIDAN, 
LieuUmafU-QMena,  U.  8.  J. 
Hon.  George  £.  Spencer, 

Chairman  Senate  Military  CommitteCf  Washington,  D,  C, 


Headquarters  Department  of  the  Platte, 

Commanding  Obnbral's  Office, 

Omaha,  Nebr.,  Marck  21, 1878. 
Mt  Dear  Sir:  I  have  bean  requested  to  give  my  views  in  regard  to  the  proposed 
oonstruction  of  a  telegraph-line  to  ooanect  the  city  of  Deadw<H)d,  Dak.,  witb  the  mil- 
itary poets  on  Tongue  River  and  the  Little  Bighorn. 

In  regard  to  this  project  I  beg  leave  to  say  tnat  I  regard  it  as  a  measure  of  public 
importance.  In  a  military  point  of  view  it  would  be  of  incalculable  value,  and  any 
reasonable  sum  expended  in  aid  thereof  would,  in  my  opinion,  result  in  a  large  saving 
to  the  public  treasniy. 

The  same  view  of  it  would  apply  to  other  branches  of  the  public  servioa,  notably  the 
Indian  Department. 

I  have  the  honor  to  be,  very  respectfully,  your  obedient  servant, 

GEORGE  CROOK, 
Brigadier  Oeneraly  Commanding  DepartmenU 
Hon.  Geo.  £.  Spencer, 

U,  S,  Senate,  Chairman  Military  Committee,  ifc,  Washington,  D.  C. 

From  these  official  docnmeiits,  it  appears  the  constrnctioD,  operation 
and  maintenanee  of  the  proposed  military  telegraph-line  are  neoessary 
for  the  public  service ;  and,  in .  addition  to  the  value  of  the  line  as 
respects  prompt  transmission  of  military  orders  and  dispatches  of  tbe 
government,  will  really  prove  an  economy,  costing  less  than  the  usaal 
employment  of  military  couriers  sent  from  post  to  post,  with  the  attend- 
ant risks  of  life  and  property.  The  necessity  for  prompt  intelligence 
along  this  range  of  military  ])osts  cannot,  in  the  judgment  of  your  com- 
mittee, be  questioned,  and  the  line  will  greatly  benefit  and  expedite  mili- 
tary  movements  in  a  section  overrun  with  hostile  Indians,  where  troops 
are  constantly  employed  in  checking  depredations  upon  the  settlers. 

The  bill  provides  that  private  dispatches  of  lawful  nature  may  be 
transmitted  over  the  line,  when  the  same  is  not  needed  for  public  use,  at 
reasonable  rates,  to  be  established  by  the  Secretary  of  War.  This  will 
create,  as  your  committee  are  advised  and  believe,  an  amount  of  reveuae 
at  least  sufficient  to  keep  the  same  in  repair,  if  not  more.    The  rules  and 
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regalations  governing  the  use  of  the  line  are  to  be  determined  by  the 
Secretary  of  War,  so  that  it  will  be  striotly  under  control  of  the  military 
authorities.  Other  departments  of  the  government,  and  notably  the 
Indian  Bnrean,  as  suggested  by  Gtoneral  Crook,  will  be  largely  benefited 
by  the  constmction  of  this  line. 

Yoor  committee,  therefore,  in  view  of  the  recommendations  of  the 
Secretary  of  War,  the  General  of  the  Army,  Lieatenant-Gheneral  Sheri- 
dan and  General  Orook,  believe  the  construction  of  the  proposed  line  of 
telegraph  is  a  military  necessity,  and  will  accomplish  desirable  results 
of  value  to  the  government  and  to  the  people  of^that  locality.  They 
therefore  recommend  the  passage  of  the  bill. 
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45th  GONORESS,  )  SENATE.  ( REPORT 

2d  8e98iafL       )  )  No.  244. 


IN  THE  SENATE  OP  THE  UNITED  STATES. 


April  18, 1878. — Ordered  to  be  printed. 


Mr.  Mitchell,  from  the  Committee  on  Bailroads,  sabmitted  the  fol- 
lowing 

REPORT: 

[To  accompany  bill  S.  238.] 

The  Committee  ou  Bailroads,  to  whom  was  referred  Senate  bill  No. 
233,  entitled  *^  A  bill  to  extend  the  time  for  the  construction  and  comple- 
tion of  the  Northern  Pacific  Bailroad ;  and,  by  a  readjustment  of  the 
grants,  without  increasing  the  appropriation,  to  secure  the  construction 
of  the  Portland,  Salt  Lake  and  South  Pass  Bailroad,"  have  had  the  same 
ander  consideration,  and  beg  to  submit  an  amendment  in  the  nature  of 
a  substitute  for  said  bill,  and  ask  that  the  same  may  be  treated  as  the 
original  bill. 

This  substitute  provides  that  the  grants,  rights,  privileges,  corporate 
powers,  and  franchises,  including  the  franchise  to  be  a  corporation,  con- 
ferred upon  the  Northern  Pacific  Bailroad  Company  by  its  charter  and 
the  various  joint  resolutions  of  Congress  amendatory  thereof  and  sup- 
plementary thereto,  be  confirmed,  granted,  and  continued  to  the  said 
Northern  Pacific  Bailroad  Company  as  now  reorganized;  and  ten  years' 
additional  time  from  the  date  of  the  passage  of  the  act  is  granted 
to  said  company  to  construct  its  main  line  of  road  via  the  valley  of  the 
Colambia  Biver  and  Portland,  Oreg.,  to  Kalama,  Wash.,  under  its  char- 
ter and  the  acts  and  resolutions  of  Congress  relating  thereto.  The  ex- 
tension is  granted  upon  the  express  condition  and  understanding  that 
where  pre-emption  and  homestead  claims  were  initiated,  or  private  en- 
tries and  locations  were  allowed,  upon  lands  embraced  in  the  grant  to 
said  company  prior  to  the  receipt  of  the  orders  of  withdrawal  at 
the  respective  district  land-offices,  the  lands  embraced  in  such  entry 
shall  not  be  held  as  within  the  grant  to  said  company,  and  shall 
be  patented  to  the  parties  lawfully  entering  the  same ;  and  in  case 
of  abandonment  by  tbem  shall  be  open  to  pre-emption  and  homestead 
eotryonlyof  actual  settlers;  also  that  entries  remaining  unadjusted 
and  suspended  in  the  General  Land  Office  on  account  of  an  increase  of 
price  of  the  even  sections  within  the  limits  of  the  grant  where  the  same 
were  made,  or  based  upon  settlement  made  prior  to  the  receipt  of  the 
orders  of  withdrawal  aforesaid  at  the  respective  district  land-offices, 
shall  be  relieved  from  such  suspension  and  carried  into  patent;  but 
nothing  in  the  bill  shall  be  construed  to  affect  existing  adjustments,  nor 
to  anthorize  the  refunding  of  any  moneys  received  for  such  lands  under 
existing  laws. 

Section  4  of  the  bill  provides  that  actual  settlers  on  any  agricultural 
or  grazing  lands  embraced  within  the  grant  to  said  company,  who  shall 
have  settled  thereon  before  the  completion  and  acceptance  of  the  section 
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of  the  road  opposite  thereto,  and  actaal  settlers  on  any  agricultural  or 
grazing  lands  embraced  within  the  said  grant  remaining  ansold  at  the 
expiration  of  eight  years  for  the  completion  and  acceptance  of  the  sec- 
tion of  the  road  opposite  thereto,  if  said  last-mentioned  lands  shall,  at 
the  time  of  such  completion  and  acceptance,  be  surveyed  by  the  govern- 
ment, and  if  not  then,  at  the  expiration  of  eight  years  after  the  govern- 
ment surveys  shall  be  extended  over  the  same,  shall  be  entitled  each  to 
purchase  from  said  company  one  quarter-section,  or  a  legal  subdivision 
thereof,  on  which  they  shall  have  settled,  at  the  price  of  not  exceeding 
$2.50  per  acre,  excepting  coal,  iron,  and  timber  lands,  and  lands  witbin 
the  right  of  way  for  said  railroad :  Provided,  liowever,  That  this  section 
shall  not  apply  to  the  lands  already  earned  by  said  company. 

Section  5  of  the  bill  provides  that  the  extension  of  time  granted  by 
section  1  of  the  bill  shall  not  apply  to  the  main  line  north  of  Tacoma,  in 
Washington  Territory,  nor  to  the  branch  line  of  said  road  across  the 
Cascade  Mountains  to  Paget  Sound,  in  Washington  Territory;  and 
lands  heretofore  granted  therefor,  and  not  earned  by  said  company  at 
the  date  the  bill  may  become  a  law,  shall  be  and  are,  by  the  provisions 
of  the  bill,  restored  to  the  public  domain,  to  be  dealt  with  as  are  other 
public  lauds. 

By  the  6th  section  it  is  provided  that  in  case  any  of  the  lands  hereto- 
fore granted  by  Congress  to  aid  in  the  construction  of  said  railroad  shall 
become  forfeited  to  the  United  States,  and  be  restored  to  the  public 
domain,  by  reason  of  the  failure  of  said  company  to  perform  the  condi- 
tions herein  set  forth,  or  any  of  them,  the  actual  settlers  on  sach  of  said 
granted  lands  as  shall  not  then  have  been  earned  by  said  company,  wlio 
shall  have  settled  thereon  under  the  provisions  of  this  act  or  by  lioeuse 
from  said  company,  shall  each  have  the  right  to  obtain  title  to  such 
lands,  not  exceeding  one  quarter-section,  under  the  homestead  or  pre- 
emption laws,  as  if  Stiid  grant  had  not  been  made* 

Section  7  provides  that  the  company  shall  keep  the  railroad  and  telegraph 
lines  at  all  times  in  good  repair  and  use ;  and  shall  transmit  dispatches 
over  said  telegraph  line,  and  transport  mails,  troops,  munitions  of  war, 
supplies,  and  public  stores  upon  said  railroad  for  the  government  when- 
ever required  to  do  so  by  any  department  thereof— the  government  to 
have  at  all  times  the  preference  in  the  pse  of  the  same  tor  all  the  pur- 
poses aforesaid,  at  rates  not  to  exceed  those  paid  by  individuals  for  like 
services;  and  in  case  of  failure  to  do  so,  the  President  of  the  United 
States  is  authorized  to  take  such  measures  as,  in  his  judgment,  m?^  be 
necessary  to  protect  the  interests  of  the  United  States,  and  to  enforce 
compliance  with  the  provisions  of  the  act,  and  of  the  act  of  July  2, 1864, 
by  taking  possession  of  the  said  railroad  and  telegraph  lines  for  such 
time  as  may  be  necessary  to  secure  the  service  required;  and  said  com- 
pany shall  be  entitled  to  receive  for  such  service  compensation  at  fair 
and  reasonable  rates,  takiug  into  consideration  the  nature  and  circum- 
stances thereof. 

Section  8  provides  that  from  the  mouth  of  Snake  Biver  or  other  suitable 
point  east  of  or  at  the  town  of  Umatilla,  in  the  State  of  Oregon,  to  the 
city  of  Portland,  in  said  State,  aud  the  extension  provided  for  in  the  bill 
is  on  this  express  condition,  the  said  Northern  Pacific  Itailroad  shall  be 
located  and  constructed  on  the  south  side  of  the  Columbia  River. 

It  is  further  provided  in  the  same  section,  and  the  extensions,  fran- 
chises, aud  privileges  granted  by  the  bill  to  the  Northern  Pacific  Bail- 
road  Company  are  on  the  further  express  condition  that  such  company 
shall,  within  the  nine  months  from  the  approval  of  this  act,  commence 
the  construction  of  its  said  railroad  at  some  point  between  Umatilla, 
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Ore^.,  and  the  moatta  of  Snake  Biver,  and  oonstruct  and  equip  east- 
ward on  the  south  side  of  the  Columbia  Biver,  withiu  one  year  there- 
after, not  less  than  25  miles  thereof,  and  at  least  40  miles  each  sue- 
ceediuj^  year  thereafter,  until  completed  to  Fend  d'Oreille  Lake,  and 
gball  also  complete  and  equip,  in  addition  to  the  road  already  completed, 
at  least  100  miles  of  its  main  line  within  one  year  from  the  time  fixed  for 
commencement  of  work  as  aforetiaid,  and  at  least  100  miles  of  said  main 
liae  each  year  thereafter,  including  in  each  said  100  miles  the  number  of 
miles  to  be  completed  eastward  on  the  Pacific  slope  as  aforesaid;  and 
Hhall  also  construct  and  equip  within  two  years  from  the  passage  of  the 
bill  reported  by  your  committee  their  said  railroad  around  the  portage 
at  the  Lower  Cascades  of  the- Columbia  Biver,  on  the  south  side  thereof, 
to  suitable  points  of  junction  with  navigable  water  in  said  river;  and 
shall  also  construct  and  equip  their  said  railroad  around  The  Dalles  of 
the  Columbia  Biver,  on  the  south  side  thereof,  within  two  and  a  half 
years  from  the  passage  of  this  bill,  so  as  to  connect  conveniently  with 
steamboats  on  the  Columbia  Biver  above  and  below  said  portages  and 
by  means  thereofi  and  shall  construct  and  equip  their  whole  road  across 
the  continent  between  the  Missouri  Biver,  their  present  western  terminus 
of  oompleted  road,  and  Kalama,  in  Washington  Territory,  the  eastern 
terminus  of  completed  road  on  the  Pacific  slope,  within  ten  years  from 
the  passa^  of  the  bill.  It  is  further  provided  in  the  bill  that  the  ex- 
tension of  the  grant  is  on  the  express  condition  that  in  the  use  of  said 
portage  railroads,  which  are  to  be  a  part  of  their  main  line,  said  Nortli* 
era  Pacific  Bailroad  Company  shall  make  no  discrimination  in  charges 
00  freights  or  passengers  passing  up  and  down  said  Columbia  Biver 
and  over  said  railroads,  and  shall  receive  from  and  deliver  to  all  boats,  per- 
«ma,  and  companies  engaged  in  the  navigation  of  the  Columbia  Biver 
all  fiwights  and  passengers  on  equal  terms  without  discrimination  or 
eieessive  charges,  and  provision  is  also  made  whereby  the  rights  of  all 
persons  interested  may  be  enforced  by  judicial  proceedings  in  any  court 
of  competent  jurisdiction. 

It  is  furtlm*  provided  in  the  bill  that  in  tbe  event  of  any  failure 
to  prosecute  the  construction  and  equipment  of  such  road  at^  said 
poitages  on  the  Columbia  Biver,  within  the  time  and  iu  the  man- 
ner as  stipulated  in  the  bill  of  .^our  committee,  then  all  the  rights, 
grants,  privileges,  and  franchises  therein  granted  to  the  Northern  Pa- 
cific Bailroad  Company,  shall,  so  &r  as  the  same  relate  to  the  construc- 
tion of  a  railroad  between  Portland  and  Umatilla,  in  the  State  of  Ore- 
gon, through  the  great  pass  of  the  Columbia  Biver,  vest  in  and  inure 
to  the  benefit  of  the  Portland,  Salt  Lake  and  South  Pass  Bailroad 
Company ;  provided*  always,  that  such  latter  company  shall,  within  three 
months  alter  such  failure,  commence  the  construction  of  such  road 
at  the  city  of  Portland,  Oreg.,  and  construct  and  equip  on  the  south 
^de  of  tbe  Columbia  Biver,  at  least  thirty-three  miles  within  one  year 
thereafter,  and  at  least  twenty-five  miles  each  succeeding  year  until  the 
▼hole  of  said  road  is  completed  from  Portland  to  Umatilla. 

It  ia  provided,  however,  that  in  such  event  the  said  Northern  Pacific 
liailroad  Company  shall  have  the  right  to  the  use  of  said  common  line, 
such  use  to  be  on  such  terms  as  the  said  corporations  may  agree  upon, 
and  if  they  are  unable  to  agree,  then  upon  such  terms  and  conditions  as 
a  commission  of  three  disinterested  and  competent  persons,  to  heap- 
pointed  by  the  President  of  the  United  States,  shall  determine  to  be 
equitable  and  just. 

it  is  also  provided  that  it  shall  be  lawful  for  the  said  companies  to 
make  any  agreement  having  for  its  object  the  joint  construction  and 
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ownership  of  the  said  commoD  road,  or  for  its  joint  ownership  after  con- 
strnction,  and  for  the  joint  appropriation  of  the  aid  herein  granted  for 
its  constractioD. 

The  bill  providing,  as  it  does  in  section  9,  that  the  grants,  privileges, 
and  franchises  therein  granted  are  npon  the  further  express  conditiou 
that  from  the  point  of  junction  of  the  Northern  Pacific  Bailroad  and 
the  proposed  Portland,  Salt  Lake  and  Bonth  Pass  Bailroad  at  or  near 
the  town  of  Umatilla,  in  the  State  of  Oregon,  by  the  pass  of  the  Co- 
lumbia Biver  through  the  Cascade  Mountains  to  the  city  of  Portland, 
the  road  shall  be  a  common  road  for  both  lines.  The  joint  use  of  the 
same  and  the  terms  upon  which  it  shall  be  used  to  be  determined  in  the 
manner  before  indicated. 

It  is  provided  in  section  10  of  the  bill  that  from  the  date  of  the  ap- 
proval of  the  act  the  sections  designated  by  even  numbers  within  the 
limits  of  the  grant  shall  be  open  to  settlement  and  pre-emption  at  the 
price  of  two  dollars  and  fifty  cents  per  acre,  and  to  homesteads  not  ex- 
ceeding one  quarter-section,  or  160  acres,  to  be  taken  in  conformity  to 
the  existing  pre-emption  and  homestead  laws. 

It  is  also  provided  that  persons  who,  under  the  restrictions  of  exist- 
ing laws  granting  lands  to  the  Northern  Pacific  liailroad  Company, 
have  taken  homesteads  of  not  exceeding  80  acres  shall  have  the  privi- 
lege of  increasing  the  amount  of  their  said  homesteads  so  that  the  ag- 
gregate taken  by  any  one  person  shall  not  exceed  160  acres ;  this  to  be 
done  under  such  regulations  as  may  be  prescribed  by  the  Secretary  of 
the  Interior. 

It  is  furthermore  provided  in  the  bill  that  the  grants,  privileges,  and 
franchises  made  to  the  Northern  Pacific  Bailroad  Company  are  on  the 
express  condition  that  said  company  shall,  within  five  years  from  the 
date  of  the  passage  of  the  act,  definit'Cly  survey  and  locate  the  whole 
line  of  their  said  railroad,  and  file  in  the  Department  of  the  Interior  a 
map  showing  such  definite  location. 

By  section  11  the  Northern  Pacific  Bailroad  Company  is  authorized 
to  issue  its  bonds  from  time  to  time,  not  exceeding  $25,000  per  mile,  to 
aid  in  the  construction  and  equipment  of  its  road,  and  to  secure  the 
same  by  mortgage  on  the  whole  or  any  part  or  parts  of  its  road  and 
property  and  rights  of  property  of  all  kinds  and  descriptions,  with  the 
rights,  privileges,  and  franchises  thereto  appertaining,  including  the 
franchise  to  be  a  corporation ;  and  as  proof  and  notice  of  their  legal  exe- 
cution and  effectual  delivery,  such  mortgages  shall  be  filed  and  recorded 
in  the  Department  of  the  Interior. 

It  is  also  a  part  of  the  bill  that  when  said  company  shall  sell  or  con- 
tract to  sell,  or  shall  convey,  except  by  way  of  mortgage  or  deed  of 
trust  to  aid  in  the  construction  of  its  railroad,  any  of  said  granted  lands 
after  the  same  shall  be  earned  by  said  company,  so  as  to  entitle  them 
to  sell  or  convey  the  same,  the  lands  so  sold,  contracted,  or  conveyed 
shall  be  subject  to  taxation  according  to  the  laws  of  the  State  or  Terri- 
tory within  which  the  same  may  be  situated. 

Section  13  provides  that  the  said  Northern  Pacific  Bailroad  Company 
shall  file  with  the  Secretary  of  the  Interior,  within  six  months  from  the 
date  of  the  passage  of  this  act,  its  assent  to  and  acceptance  of  the  pro- 
visions of  the  act,  or  be  forever  debarred  from  taking  any  benefits  from 
or  under  the  same. 

It  is  also  provided  in  the  bill  that  Congress  reserves  the  right  to  alter^ 
amend,  or  repeal  this  act  or  the  acts  to  which  it  is  amendatory  or  sap- 
plemental  ]  and,  furthermore,  the  right  is  reserved  to  provide  by  la^ 
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against  uojast  discriminations  and  excessive  charges  on  tbe  part  of  said 
companies. 

Tbe  estimated  nnmber  of  acres  of  land  incladed  in  the  original  grant 
to  tbe  Northern  Pacific  Railroad  Company  is  47,000,000.  Under  the 
original  acts  and  resolations,  the  company  were  entitled  to  a  double 
portion  of  the  public  lands  where  their  road  was  constructed  through 
the  Territories  of  tbe  United  States.  The  estimate  of  47,000,000  acres 
above  referred  to  was  based  upon  the  fact,  among  others  bearing  upon 
the  location  of  the  road,  that  the  road  from  the  Upper  Columbia  near 
the  mouth  of  Snake  Eiver  to  Portland,  Oreg.,  and  Kalama,  Wash.,  was 
to  be  constructed  on  the  north  side  of  the  Columbia  Biver  through 
Washington  Territory.  By  the  provisions  of  the  bill  reported  by  your 
committee,  the  road  between  these  points  is  to  be  constructed  on  the 
south  side  of  the  Columbia  Biver  through  the  State  of  Oregon,  which, 
for  this  distance,  will  reduce  the  grant  to  the  company  about  3,000,000 
acres.  By  the  provisions  of  the  bill  all  lands  included  in  the  grant  to 
the  main  line  north  of  Tacoma  are  remitted  to  settlement,  amounting 
to  about  a  million  acres,  while  the  7,000.000  acres  included  in  the 
branch  across  the  Cascade  Mountains  are  also  remitted  to  settlement ; 
making  in  all,  by  the  provisions  of  the  bill  raported  by  your  committee, 
about  11,000,000  acres  included  in  the  47,000,000  acres,  as  stated  above, 
that  are  released  from  the  operations  of  this  grant  and  restored  to  the 
public  domain,  and  to  be  open  to  settlement  under  the  land  laws  of  the 
United  States,  the  proceeds  of  which  are  to  go  to  the  United  States, 
and  not  to  the  company. 

Your  committee  regard  the  Northern  Pacific  Bailroad  as  a  great 
national  enterprise,  and  the  early  construction  of  which  is  of  vital  im- 
portance not  only  to  the  people  of  the  Pacific  slope,  but  to  the  best  in- 
terests of  the  people  of  the  whole  country.  The  value  to  the  commercial 
and  industrial  interests  of  the  nation  of  a  competing  transcontinental 
railroad  on  the  proposed  line  of  the  Northern  Pacific  cannot  be  over- 
eatunated,  and  there  should  be  no  hesitation  on  the  part  of  Congress  in 
encouraging  its  speedy  construction  by  an  extension  of  their  grant. 
This  enterprise,  in  common  with  many  others,  felt  the  shock  of  the 
financial  crash  of  1873.  They  have  completed  and  put  in  operation 
about  five  hundred  and  thirty  miles  of  their  road,  106  of  which  were  on 
the  Pacific  coast  in  Washington  Territory,  between  Tacoma  and  Kalama. 
The  road  is  now  completed  to  the  Missouri  Biver  from  the  east.  The 
reverses  with  which  the  company  met  led  to  a  foreclosure  and  sale  of 
their  mortgage  and  a  reorganization  of  the  company.  Your  committee 
do  not  deem  it  necessary  or  important  to  go  into  a  full  history  of  these 
proceedings.  It  is  sufficient  to  say  that  your  committee  are  clearly  of 
the  opinion  that  the  grants  and  franchises  should  be  continued  to  said 
company  as  reorganized  on  the  terms  and  conditions  specified  in  the 
bfll  now  reported. 

They  therefore  report  the  accompanying  substitute  and  earnestly 
recommend  its  passage. 

8.  Rep.  244 2 
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IN  THE  SENATE  OP  THE  UNITED  STATES. 


April  9, 1878. — Ordered  to  be  printed. 


Mr.  BuBNsrDE,  from  the  Gommittee  on  Military  Affairs,  submitted  the 

following 

REPORT: 

[To  acoompany  biU  S.  592.] 

The  Committee  on  Military  Affair 8 y  to  whom  was  referred  the  bill  {S,  692) 
far  the  restoration  of  Capt  P.  A.  Owen  to  the  Army^  report: 

That  Captain  Owen  entered  the  Army  as  second  lieutenant,  March, 
18d5,  and  served  faithfully  until  December,  1873.  He  was  regarded  by 
all  the  officers  of  his  regiment  as  a  most  excellent  officer  and  companion. 
He  was  distinguished  for  his  gallant  services  in  the  Yellowstone  expe- 
dition. In  1873  he  seemed  to  have  lost  control  of  himself  by  the  use  of 
intoxicating  drinks.  The  commanding  officer  of  his  regiment,  Colonel 
King,  accepted  from  him  a  pledge  that  he  would,  in  future,  conduct 
himself  differently,  in  the  hope  of  avoiding  the  necessity  of  preferring 
charges.  The  said  Owen  did  not  keep  his  promise,  and  charges  were 
preferred  against  him,  under  which  charges  he  resigned.  The  record 
containing  the  history  of  the  case  is  presented  herewith  in  full. 

After  Owen's  resignation  had  been  forwarded  by  Colonel  King,  he 
decided  that  the  interests  of  the  service  would  not  be  harmed  by  giving 
said  Owen  another  opportunity;  so  he  sent  a  letter  asking  that  the  re- 
signation might  be  withdrawn.  This  letter  went  to  the  A^jutant-Oen- 
eraPs  Department  through  the  proper  channel,  but  the  resignation  had 
been  accepted  before  it  reached  the  Ac^'ntant-General. 

The  evidence  that  accompanies  these  papers  goes  to  show  that  Cap- 
tain Owen  has,  firom  that  time,  led  a  sober,  industrious  life.  Whilst  the 
individual  sympathies  and  best  wishes  of  the  members  of  the  committee 
are  with  Captain  Owen,  they  cannot,  as  public  officers,  recommend  the 
establishment  of  the  precedent  which  would  be  made  by  a  favorable  re- 
port upon  this  petition  and  the  bill  for  his  relief. 

Your  committee,  therefore,  ask  to  be  discharged  from  the  further  con- 
sideration of  the  bill,  and  recommend  its  indefinite  postponement. 
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Hr.  Sabgekt,  from  the  Oommittee  on  Naval  Affairs,  submitted  the 

following 

REPORT: 

[To  acoompany  bill  S.  602.] 

The  Cofnmittee  an  Naval  Affairs^  to  whom  was  referred  the  bill  {8. 602)  for 
the  relief  of  John  JS.  Bond,  respectfully  report : 

That  petitioner  was  appointed  captain's  clerk  on  board  the  United 
States  brig  Bainbridge,  under  Oommander  A.  G.  Slaughter,  in  1848. 
He  alleges  that  Oommander  Slaughter  also  designated  him  as  acting 
parser  of  the  vessel,  and  that  he  served  in  both  capacities  during  the 
craiBe  of  the  vessel  on  the  African  station,  returning  to  the  United 
States  in  1850.  The  records  of  the  Fourth  Auditor's  office  show  that 
be  was  appointed  captain's  clerk  January  II,  1848,  and  reported,  in 
obedience  to  his  orders,  January  30, 1848.  The  ship  went  intQ  commis- 
sion April  1, 1848,  and  his  services  closed  on  July  25,  1850.  There  is 
DO  evidence  on  file  that  he  was  an  acting  purser,  as  the  accounts  were 
rendered  and  all  papers  signed  by  '^A.  G.  Slaughter,  acting  purser." 
Tbis  is  perhaps  not  material,  as  he  did  probably  largely  assist  the  cap- 
tain, whose  derk  he  was,  in  discharging  the  duties  of  acting  purser. 
But  be  gave  no  bond  and  had  no  moneyed  responsibility.  Should  the 
claim  be  allowed,  it  will  take  ^2,326.02  to  pay  him  the  difference  be- 
tveeo  the  pay  at  that  time  of  captain's  clerk  and  that  of  actiug  purser 
of  a  brig.  If  Mr.  Bond  did  the  duty  of  purser,  it  was  not  under 
nothority  from  the  Navy  Department,  but  by  assigament  of  the  captain, 
who  was  himself  the  acting  purser  of  the  vessel. 

The  committee  concur  with  the  opinion  of  the  Secretary  of  the  Navy 
expressed  in  the  following  letter,  that  Mr.  Bond  has  no  good  claim  to 
l)e  paid  nnder  this  demand,  aud  recommend  the  indefinite  postpone- 
meut  of  the  bill : 

Navy  Department, 

Washingtan,  April  8,  1878. 

Siii:  I  have  the  honor  to  retain  herewith  the  petition  of  John  R.  Bond,  and  Senate 
l)ill  €02  for  his  relief,  praying  compensation  as  a  pnrser  in  the  Navy,  which  were  trans- 
mitted to  the  department  with  yonr  letter  of  the  20th  nltiroo  for  an  expression  of  my 
Views  as  to  tfae  propriety  of  granting  the  relief  and  for  information  as  to  the  amount 
vbich  would  be  required  if  the  bill  shonld  pass. 

The  incloeed  copy  of  a  letter  from  the  Fourth  Auditor,  dated  the  '36th  ultimo,  shows 
vhar  would  be  the  difierence  of  pay  under  the  provisions  of  the  bill ;  also  the  position 
tHd  by  Hr.  Bond,  as  far  as  was  officially  known. 

The  report  of  tne  Committee  on  Naval  Affairs  of  the  Senate,  made  February  25, 1874, 
It  wbich  time  Mr.  Bond  was  a  petitioner  for  relief  (supposed  to  have  been  based  on 
facts  profienied),  seems  to  show  that  Mr.  Bond  was  doing  the  duty  of  pnrser,  not,  how- 
tver,  noder  tbe  authority  of  the  Navy  Departnfent,  but  under  assignment  by  the  com- 
mander of  the  vessel,  who  was  in  fact  the  actiug  pnrser  of  tbe  vessel.  t 
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I  am  iDdispoeed  to  reoomnieiid  faTorable  notion  on  claims  for  aenricee  rendered  yean 
ago,  and  which  wonld  have  been  proper  matters  for  consideration  by  previoas  admin- 
istrations, when  all  the  oircnmstanoes  were  fresh. 

Ifr.  Bond  may  have  a  claim  in  eqnity  for  compensation  for  extra  services ;  that  is,  for 
doinff  dnty  both  as  captain's  and  purser's  clerk  (which  fonner  duties  he  is  sappoeed 
also  to  have  performed),  but  as  he  was  ondsr  no  pecnniary  responsibility  as  a  parser  I 
do  not  think  be  has  a  good  Olaim  for  the  pay  of  that  position. 
Very  respeotfally, 

B.  W.  THOMPSON, 
Setretarif  qf  the  Namf. 
Hon.  A.  A.  Sabgemt, 

ChainMm  OmmiUoe  on  Naval  AJfakn^  XJ.  8»  Senate. 
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Hr.  Bruce,  from  the  Committee  on  Pensions,  submitted  the  following 

REPORT: 

[To  accompany  bill  H.  K.  1760.1 

The  Committee  on  Pensions^  to  whom  was  referred  the  hill  {R.  R.  1780) 
granting  a  pension  to  William  8.  Davis^  late  private  Company  U^  Thirty- 
first  Illinois  VolunteerSy  submit  the  following  report: 

The  evidence  submitted  in  this  case  shows  that  petitioner  was  a  mem- 
ber of  Company  E,  Thirty-first  Illinois  Yolanteer  Infantry,  for  one  hun- 
dred days  from  October  15, 1864,  and  that  while  on  a  forced  march  from 
Marietta  to  Savannah,  6a.,  in  November,  1864,  he  received  a  gnnshot 
wonnd  in  the  left  hand,  which  resulted  in  the  total  loss  of  the  use  of 
said  hand.  It  further  appears  from  the  evidence  that  claimant,  while 
in  the  hospital  on  account  of  his  said  wound,  suffered  from  varicose 
reins  on  his  leg,  caused  by  hard  marching,  and  was  treated  for  this 
disease  while  also  in  said  hospital. 

It  appears  that  when  Davis  was  discharged,  thinking  the  affection  of 
liis  legs  wonld  be  temporary,  he  did  not  apply  for  pension  except  on  the 
ground  of  disability  of  his  hand ;  but  subsequently,  the  affection  of  the 
leg  grew  much  worse,  and  became  permanently  disabling,  until  about 
three  years  since,  when  he  became  satisfied  of  the  hopelessness  of  recov- 
ery and  applied  for  a  pension  on  the  ground  of  varix. 

Pension  was  allowed  claimant  for  the  disability  of  his  hand  (see  cer- 
tificate 110817),  but  the  claim  for  increase  of  pension  on  account  of 
varix  was  rejected  by  the  Commissioner  of  Pensions,  because  it  was  alleged 
that  said  increase  ^^  was  barred  under  the  provisions  of  section  4717."  It 
18  evident  that  claimant  was  a  healthy  man  when  he  entered  the  service, 
and  that  he  left  the  service  with  his  health  permanently  destroyed.  It 
is  further  in  evidence  that  he  was  a  brave  and  faithful  soldier,  and  is 
deprived  of  the  increase  prayed  for  in  his  petition,  not  for  lack  of  merit 
in  the  claim,  but  merely  a  technical  point  growing  out  of  an  innocent 
aDd  unavoidable  delay  in  filing  his  claim  before  the  department. 

The  circumstances  considered,  the  committee  recommend  the  passage 
of  the  House  bill  1780. 
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Mr.  CocKRELL,  from  the  Committee  on  Claims,  submitted   the  fol- 
lowing 

KEPORT: 

[To  accompany  bill  S.  1066.] 

The  Committee  on  Claims,  to  whom  was  referred  the  petition  of  Messrs. 
Doughty  &  Card^  attorneys  at  law^  of  Lake  (Jity,  Minn.^  with  the 
accompanying  papers^  have  duly  considered  the  same^  and  submit  the  fol- 
hwing  report : 

The  action  of  Parish  &  Co.  vs.  The  United  States  was,  in  1873  and 
1S74,  pending  in  the  Court  of  Claims,  and  it  was  deemed  necessary  by 
the  then  Assistant  Attorney-General  having  the  preparation  and  trial 
of  cases  in  the  Conrt  of  Claims  to  have  depositions  taken  in  Minnesota ; 
and  said  Assistant  Attorney-General  employed  Messrs.  Doaghty  & 
Card,  the  petitioners,  attorneys  at  Lake  City,  Minn.,  to  hunt  up  the 
witnesses  and  take  their  depositions  in  said  cause.  In  January,  1874, 
Messrs.  Doughty  &  Card,  in  pursuance  thereof,  hunted  up  the  wit- 
nesses, had  them  duly  subpoenaed,  and  took  their  depositions. 

Hiram  Powers  was  the  constable  who  subpcenaed  the  witnesses,  and 
Ms  fees  and  the  fees  of  the  witnesses  subpoenaed  amount  to  $24.97. 

W*.  J.  Jacobs  was  the  justice  of  the  peace  before  whom  the  witnesses 
▼ere  subpoenaed  afld  the  depositions  were  taken,  and  his  fees  amount 
to  $13.35. 

Messrs.  Doughty  &  Card  were  engaged  six  and  a  half  days  in  hunt- 
iiig  up  and  examining  the  witnesses  and  taking  their  depositions,  and 
their  fees  and  expenses  amount  to  $77. 

Messrs.  Doughty  &  Card  assumed  and  discharged  all  the  fees  and 
charges  of  the  said  Constable  Powers  and  said  Justice  Jacobs,  which, 
with  their  own  fees  and  charges,  amount  to  $115.32. 

In  October,  1876,  Messrs.  Doughty  &  Card  presented  their  claim  to 
the  Department  of  Justice,  and  received  the  following  reply,  to  wit: 

Department  op  Justice, 
WaahingUm,  October  17, 1876. 
OF.XTLEMEN :  YouF  favor  of  October  13.  inclosing  bill  for  services,  Touchers  of  wit- 
oesses,  Ac.,  in  above  caase,  is  received.  I  regret  to  inform  you  that  the  appropriation 
for  payment  of  such  services  at  that  time  lapsed  June  30, 1876,  and  the  balance  was 
oy  law  covered  into  the  Treasury,  and  your  bill  cannot  now  be  paid  except  by  a  new 
appropriation. 

By  letter  of  this  department  of  April  17, 1874,  you  were  requested  to  forward  your 
•ul  for  services.    It  wonld  then  have  been  promptly  paid. 
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Perhaps  the  most  feasible  way  now  will  be  to  apply  to  the  member  of  Congrefts  of 
yoar  district  to  obtain  an  appropriation  for  it.  I  shonld  presume  it  woald  be  passed 
without  difficulty.  i 

I  return  all  the  papers  received. 
Very  respectfully, 

THOMAS  SIMONS, 
^  Jsaistant  Attorney-General. 

Messrs.  Doughty  &.  Card,  ^ 

Attorney 8 f  Lake  City,  Minn. 


Toar  committee  referred  tbe  papers  to  the  Attorney-General  for  in- 
formation in  regard  to  tbe  employment  of  the  petitioners,  and  received 
the  following  reply : 

Department  op  Justice, 

WashingUm,  April  6,  1878. 
Sir  :  Tour  favor  of  April  4,  1878,  inclosing  bill  of  Messrs.  Doughty  Sl  Card  for 
Benrices  in  procuring  witnesses  and  taking  depositions  in  the  case  of  Parish  &  Co.  r$. 
The  Unitea  States,  in  the  Court  of  Claims,  and  requesting  to  know  by  whom  said 
Doughty  &  Card  were  employed  to  perform  such  service,  is  received ;  and  in  answer 
I  have  the  honor  to  state  that  they  were  employed  by  the  then  Asssistant  Attorney- 
General  having  charge  of  the  preparation  and  trial  of  cases  in  the  Court  of  ClaizoB. 
I  return  papers  as  requested. 
I  am.  very  reepectiully, 

CHAS.  DEVENS, 

Attorney-General 
Hon.  S.  J.  R.  McMillan, 

CAairman,  ^c 

Yonr  committee  find  the  claim  to  be  just  and  reasonable,  and  report 
fbe  following  bill^  directing  the  payment  of  said  claim  for  $115.32,  and 
recommend  the  passage  of  the  bill. 
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Mr.  Harris,  from  the  CotniDitteeon  Claims,  submitted  tbefoUowiug: 

REPORT: 

[To  accompany  bill  S.  1067.] 

The  Committee  on  Claims,  to  which  was  referred  the  petitioa  of 
Thomas  M.  Simmons,  with  the  aeeompanying  papers,  having  carefolly 
examined  the  same,  adopt  the  following  report,  made  to  the  first  session 
of  the  Forty-foarth  Congress : 

The  evidence  aabmitted  establishes  the  loyalty  of  the  claimant.  Simmons,  and  that 
be  was  the  owner  of  five  twelfth  parts  of  the  Alabama  Press- Yard  No.  2  and  of  theone- 
half  part  of  the  Crescent  City  Press,  situate  in  New  Orleans,  La.,  from  1861  to  1866, 
aod  that  John  P.  Hoore  was  the  owner  of  the  other  interests ;  and  that  the  Alabama 
Ftesft-Yazd  No.  2  was  used  and  oocu|Hed  by  the  United  States  troops,  nnder  proper 
oriers,  from  February  26, 1863,  to  May  31,  1865,  twenty-seven  months  and  eight  days, 
aod  that  the  rental  value  during  this  term  was  $204.74^  per  month,  amounting  to 
15,582.97,  and  claimant's  share,  five  twelfth  parts,  amounts  to  $2,326.24 ;  and  that  the 
Crescent  City  Press  was  so  used  and  oconpied,  under  proper  orders,  by  the  United  States 
troops,  from  January  21, 1863,  to  May  31, 1865,  twenty-eight  months  and  nine  days, 
and  that  the  ren^L  value  was  $7,337.17,  being  |259.36|  per  month,  and  that  the  claim- 
aot's  interest  was  $3,668.59,  being  the  one-half  part.  The  rental  value  of  claimant's 
interest  in  aU  said  property  for  said  times  was  $5,994.83,  the  amount  claimed  by  him  in 
his  petition. 

Tear  committee  addressed  a  letter  of  inquiry  to  the  Secretary  of  the  Treasury,  which 
▼as  referred  to  the  Secretary  of  War,  who  made  a  full  rejiort  to  your  committee,  and 
furnished  all  the  orders  and  papers  in  his  department  in  relation  to  this  claim  and  the 
claim  of  said  Moore.  Under  date  January  19, 1>^64,  M^i.  Gen.  N.  P.  Banks,  command- 
iog  at  New  Orleans,  La.,  issued  Special  Orders  No.  16,  as  follows,  to  wit : 

"  [Special  Ortlers  No.  16.J 

"Headquarters  Department  of  the  Gulf, 

"  JSTeic  OrUan$,  January  19,  1864. 

"^.  It  appearing  to  these  headquarters  that  there  is  great  difficulty  in  providing 
qasrters  for  troops  on  their  arrival  here,  that  abuses,  detrimental  to  the  public  service 
ud  the  rights  of  neutrals  and  citizens,  acorue  from  the  present  mode  of  occupying  cot- 
too-prenes  and  other  valuable  property  by  detachments  of  troops,  many  of  whom 
require  instant  repose  and  shelter,  the  following-named  oificers  are  hereby  appointed  a 
military  commission  and  board  of  administration :  Brig.  Gen.  Kichard  Arnold,  chief  of 
artillery;  Lieut.  Col.  W.  S.  Abort,  assistant  inspector-general ;  Capt.  C.  B.  Chittenden, 
awistaot  quartermaster. 

"  The  duties  of  this  board  shall  be,  after  careful  considerations  of  military  necessities 
and  the  economy  of  military  administration,  and  the  rights  of  citizens  and  neutrals, 
to  determine,  subject  to  the  api>roval  of  these  headquarters — 

"  Ut.  What  property  in  the  city  of  New  Orleans  and  Algiers  shall  be  exempt  from 
i&ilitary  occupation,  and  what  shall  be  taken  for  barracks,  stables,  and  store-houses. 

*'  2d.  The  proper  enrollment  of  the  building  selected,  with  the  order  of  succession  for 
their  occupation  as  they  may  from  time  to  time  be  required,  and  with  a  view  to  the 
l^ast  private  annoyance  consistent  with  public  interests. 

'*3d.  The  fixed  rent  to  be  paid  during  occupation  by  the  government. 


Digitized  by  VjOOQIC 


Z  THOMAS   M.    SIMMONS. 

"4tli.  Tfae  alterations  and  repairs,  more  or  leas  permanent,  required  by  a  trae  mili- 
tary economy. 

*'  5th.  The  proper  consolidation  of  occupation,  and  the  surrender  of  all  buildings  not 
required  for  military  use,  specifying  the  buildings  surrendered  and  the  commands  to 
be  consolidated  in  quarters. 
'*  By  command  of  Major-Genera  1  Banks. 

"GEO.  B.  DRAKE, 
''A8$i8lant  Adjutant- General.'* 

Under  date  March  7,  1^C5,  the  following  order  was  duly  issued,  to  wit : 

"  [Special  Orders  Ko.  63.— Eztrict.] 

*' Headquarters  Depai^tmekt  of  thk  Gulf, 

**Kew  Orleans,  March  7, 1865. 

"  10.  Brig.  Gen.  M.  Braymau  and  Lieut.  Col.  J.  G.  Chandler  are  appointed  a  commis- 
sion to  examine  into  the  yalidity  of  all  claims  againslb  the  United  States,  which  may 
be  referred  to  them  from  thei e  headquarters,  or  by  Col.  S.  P.  Holabird,  chief  quarter- 
master of  the  department. 

<*Tbey  will  keep  full  records  of  their  proceedings,  and  will  be  authorized  to  snmmoD 
witnesses  and  take  testimony  under  oath,  from  persons  in  or  out  of  the  service,  whose 
testimony  may  be  material. 

*' Office-room  and  fixtures,  stationery,  and  the  necessary  o^eiks  will  he  famished  by 
the  chief  quartermaster  of  the  department.  Weekly  reports  of  business  done  will  be 
made  to  these  headqnart-ers. 

**  By  command  of  Major-General  Hurlbut : 

"J.  C.  STONE, 
"  Captain  and  Assistant  Adjutant-General'' 

The  board  of  administration  appointed  January,  19, 1864,  as  above,  reported  May^> 
1864,  the  occupation  of  the  premises,  and  estimated  the  rental  value  at  |400  per  month. 

The  claims  commissioners  appointed  by  said  Order  No.  63,  March  7, 1865,  made  a  fall 
report,  and  found  the  ownership  of  the  premises  in  Moore  and  Simmons,  and  the  occn- 
pation  and  use  of  the  premises  for  the  terms  and  the  monthly  rental  values  as  first 
stated  in  this  report,    Their  report  was  dated  June  7,  1865. 

On  July  19, 18iB5,  their  report  was  approved  by  order  of  General  Canby,  and  the  chief 
quartermaster  was  ordered  to  settle  the  claim  upon  the  claimant's  furnishing  evideuce 
of  having  taken  the  amnesty  oath. 

The  claimant  Moore  was  uaid  the  rent  for  his  interest  in  November,  1865,  aniountiiij; 
to  t6,92r>.31.  The  present  claimant,  Simmons,  was  not  paid,  because  his  evidence  of  his 
loyalty  was  deemed  unsatisfactory.  Additional  and  satisfactory  evidence  of  his  lof- 
altv  has  been  famished. 

You*  committee  can  see  no  Just  reason  to  refnse  the  prayer  of  the  claimant,  and  there- 
fore recommend  that  his  claim  be  allowed  at  the  suni  of  |5,994.83,  and  re|K>rt  the  ac- 
companying bill  and  recommend  its  passage. 
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45th  Gokoksss,  >  SENATE.  i  Bepobt 

2d  Session.       §  \  No.  250. 


IN    THE  SENATE  OP  THE  UNITED  STATES. 


April  10, 1878.-— Ordered  to  be  printed. 


Mr.  Cascbboiv  of  Pennsylyania,  from  the  Oommittee  on  Military  Affairs, 

sabmitted  the  following 

REPOET: 

[To  Moompany  biU  8. 1068.] 

The  Committee  en  Military  Affairs^  to  wham  was  referred  the  petition  of  T. 
B.  KeUy^  asking  ^^pay  as  a  second  lieutenant  from  April  4, 1863,  to  Sep- 
tember  15, 18^,  less  pay  received  for  such  time  as  a  private  soldier ^^  have 
considered  the  same^  and  beg  leave  to  report : 

That  the  papers  in  the  case  fhlly  sustain  the  claim  of  Lieutenant 
Kelly,  while  clearly  showing  that  no  law  now  exists  under  which  his 
jast  claim  can  be  paid.  The  committee  therefore  ask  leave  to  bring  the 
foUowlDg  bill  for  his  relief. 
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45th  Congress,  \  SENATE.  (  Report 

2d  Session.       ]  \  No.  251. 


i:S  THE  SENATE  OP  THE  UNITED  STATES. 


April  10, 1878.— Agreed  to  and  ordered  to  be  printed. 


Mr.  GAi^iSRON,  of  PenDsylvania,  from  the  Committee  on  Military  Affairs, 

Babmitted  the  following 

REPORT: 

Tke  Committee  on  Military  Affairs^  having  considered  the  petition  of  Theo- 
dtfre  HigginSj  who  calls  himself  ^^  captain^^  submit  this  report: 

nig^ns  -was  a  private  in  Company  D,  Twentieth  Illinois  Yolanteers, 
and,  even  by  his  own  showing,  was  never  anything  else.  He  had  no 
commission  from  the  governor  of  that  State.  He  claims  to  have  filled 
an  office  tbat  was  not  vacant ;  and  the  only  change  apparent  in  his  rank 
daring  his  service  was  his  promotion  to  the  position  of  sergeant-major^ 
his  reduction  from  that  elevation  to  the  ranks,  and  his  detail  as  a  clerk 
to  the  re^  mental  qaartermaster.  The  claim  he  makes  is  totally  unsup- 
ported, and  the  committee  ask  to  be  relieved  from  its  further  consid- 
eration. 
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45th  Cokobess,  )  SENATE.  i  Report 

2d  SeMsian.       f  \TSo.  252. 


lis  THE  SENATE  OF  THE  UNITED  STATES. 


April  10, 1878.— Agreed  to  and  ordered  to  be  printed. 


Mr.  Bbxjce,  from  the  Gommittee  on  Pensions,  submitted  the  following 

REPORT: 

The  Committee  an  PensUmSj  to  ichom  was  referred  the  petition  of  John 
O.  Morgan^  of  the  city  of  New  Torkj  late  assistant  surgeon  United  States 
Army,  praying  for  arrearage  of  pension^  submit  the  foUowing  report : 

It  appears  that  petitioner  enlisted  October,  1862,  was  discharged 
September,  1864;  and  that  while  on  dnty  at  McGiellan  Hospital,  Phila- 
delphia, he  received  a  poisonous  wound  on  the  second  finger  of  the  left 
hand,  contracted  while  dressing  a  gangrenous  wound  in  said  hospital, 
followed  by  inflammation  of  hand  and  finger,  with  disease  of  the  bone, 
rendering  amputation  of  the  said  finger  necessary.  Petitioner  filed  an 
application  for  pension  April  3, 1877,  which  was  allowed  from  date  of 
application,  at  the  rate  of  $4.25  per  month.  He  subsequently  applied 
to  the  Bareaa  of  Peusions  for  arrearage  of  pension  (see  Exhibit  A),  and 
pending  the  consideration  of  this  application,  by  petition  to  Oongress, 
he  praya  that  he  be  allowed  pension  at  $4.25  per  month,  from  Septem- 
her,  1864,  the  date  of  receiving  said  injury,  to  April  3, 1877,  the  date 
when  hia  present  pension  was  allowed.    (See  Exhibit  B.) 

There  ia  nothing  in  the  facts  of  this  case  to  make  it  exceptional  or  to 
render  appropriate  a  violation  of  that  established  policy  of  the  govern- 
ment which  rejects  claims  for  arrearage  of  pension.  It  is  recommended 
therefore,  that  the  claim  of  the  petitioner  be  not  allowed. 
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4aIH  GOKGBESS,  )  SENATE.  (  BEPOBI^ 

2dSeui<m.       f  )  No.  253. 


IN  THE  SENATE  OP  THE  UNITED  STATES. 


April  11, 1878.— Ordered  to  be  printed. 


llr.  Booth,  froin*the  Gotnoiittee  on  Patents,  sabmitted  the  following 

REPORT: 

[To  aoeompMiy  bill  S.  379^] 

The  Committee  on  FatenU^  to9Jcham  teas  referred  the  bill  (S^  379)  for  the 
relief  of  William   Wheeler  Huhbetlj  report  as  follotcs  : 

This  application  was  examined  and  considered  by  this  committee 
dariDg  the  last  Congress. 

After  a  fall  investigation  of  all  the  facts,  and  an  examination  of  the 
whole  case,  the  committee  made  an  adrerse  report,  which,  with  some 
verbal  corrections,  was  as  follows : 

[Report  to  accompany  bill  H.'R.  3192.] 

ne  C^mmitte^  oh  Patents,  to  whom  teas  rrferred  the  hill  (IT.  B.  3192)  for  the  relief  of  Will- 
iam  Wheeier  JETubbeUf  have  had  the  $ame  under  connderatiofif  and  he^  Itave  to  submit  the 
JoQomng  report: 

Tbe  bill  aathorizes  Mr.  Hubbell  to  ''  renew  and  complete  his  application  to  the  Com- 
uiittiooer  of  Pttten ts  for  letters  patent  on  his  original  specifications  of  a  ^  self-loadi eg  and 
B«lf-flring  gno,'  and  '  ^nn  to  load  and  fire  with  great  rapidity  and  efiect/  and  ammuni- 
tion for  the  Bame,  filed  respectively  May,  1853,  and  April,  1865,  in  the  Patent  Office."  * 

Upoo'examioiDg  tbe  paper  filed  by  Mr.  Habbell  in  May,  1853,  it  does  not  appear  to 
W  SD  application  for  a  patent  for  a  gnn  of  any  description.  Copies  of  all  the  papers 
rtUtiDg  to  tblB  application  have  been  filed  both  by  Mr.  Hubbell  and  by  parties  oppos- 
ing him.  The  certificate  of  the  Acting  Commissioner  verifying  the  record  and  appended 
to  it  states  that  *'  it  is  a  true  copy  of  the  application  of  W.  W.  Hnbbell  for  a  propeller.*' 
.Vod  tbe  applicant  himself  declares  in  his  paper  as  follows,  viz : 

"lo  the  matter  of  my  application  for  a  patent  for  improvement  in  the  method  of 
pTopelltHg  steamohips  or  veseeU,  now  pending  in  the  Patent  Office,  I  file  the  following 
specifications,  &c,"  It  is  true  be  continues  and  says':  '*  Containing  among  them,  tit  such 
f^nttection  on  the  different  sides  of  the  sheets  that  thejf  cannot  he  separated,  a  specification  of 
ikiM  invention  partially  perfected," 

Thus,  it  seems  that^he  specifications  of  these  three  inventions,  one  of  which  was 
the  gnu  now  soaght  to  be  patented,  were  only  filed  at  all  because  they  could  not  be 
afparated  from  tbe  spedbcations  for  the  propeller.  Indeed,  it  is  impossible  that  the 
applicant  conld  have  intended  to  make,  as  he  now  claims,  separate  applications  for 
tbi»  propetter  and  for  the  gnn,  &.c.,  for  several  reasons.  In  the  first  place,  he  himself 
uyg  in  bin  application  that  "  this  invention  (of  the  gnn,  &c.)  was  only  partially  per- 
ftctMl.^  His  invention  ought  to  have  been  completed  before  be  could  apply  for  and 
ubtain  a  patent.  In  the  next  place,  if  he  really  applied  for  more  than  one  patent,  he 
ooffht  to  have  paid  a  fee  for  each  application.  But  he  piad  only  a  sjngle  fee,  and  that 
ia  shown  by  the  indorsement  of  the  Commissioner  to  have  been  paid  for  the  ''  pro- 
l^lhr.'*  The  law  requires  the  fee  to  be  paid  in  all  cases,  and  as  the  applicant  paid  no  fee 
Lpon  any  application  for  a  patent  for  a  gun,  it  is  quite  clear  that  he  never  made  any 
*»ch  applioatioD.  The  intention  of  Mr.  Hnbbell  in  the  application  of  May,  1853,  to 
Apply  oniT  for  a  patent  for  the  proiieller  can  scarcely  admit  of  a  doubt.  His  applioa- 
^'•OQ  is  inoofaed  by  himself,  as  follows,  viz : 

''Filed  hi  the  matter  of  my  application  for  a  patent  for  'improvement  in  the  modo 
gf  propeDiag  at— mships  or  vessels.'  ^ 
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And  on  the  19fch  of  Jaly,  1853,  he  writes  the  CommisBioner  of  Patents  withdrawing 
his  application  for  a  ))atent  for  improvements  in  propelling  steamships  or  vesaela  for 
the  purpose  of  renewing  it,  dtc. 

And  on  the  16th  of  May,  1853,  he  addresses  to  the  Commissioner  a  letter,  in  -which 
he  also  speaks  of  his  "  application  for  a  patent  for  a  propeller,  Slc.^  The  indorsements 
made  by  the  Commissioner  of  Patents  upon  what  Mr.  Hnbbell  now  claims  to  have  been 
an  application  for  a  patent  for  a  gun,  as  well  as  a  propeller,  are  these : 

Xo.  — .—  fP.  W.  ffuhbell,  of  Philadel^hia.—PropeUer, 

Received  March  16, 1853. 

Petition,  March  16, 1^53. 

Affidavit,  March  16, 1853. 

Specification,  March  16, 1853. 

Drawing,  March  16, 1853. 

Model,  Old  model. 

Certificate  deposited. 

Cash,  130;  March  16, 1853  (cash  &  with.),  &.C.,  &c. 

Yonr  committee  are,  for  these  reasons,  satisfied  that  they  cannot  consider  Mr.  Hnb- 
bell as  having  made  any  application  for  a  patent  for  a  gun  in  1853. 

Nor  does  your  committee  think  that  he  made  any  such  application  in  1865.  The 
paper  filed  by  him  in  April,  1865,  is  certified  by  the  Acting  Commissioner  to  be  "  a 
caveat  and  drawing  of  William  Wheeler  Habbell,  filed  April  13, 1835,  No.  548,  for  mode 
of  constructing  and  firing  a  gun  with  great  rapidity." 

And  his  own  written  and  filed  specifications  allege— 

"That  he  has  invented  an  improved  mode  of 'constructing  and  firing  a  gun  with 
great  rapidity  and  effect,  and  that  be  Is  now  engage  in  making  experimentt  fwr  the  pmr- 
pom  cf  perftdiHg  the  Mme,  previous  to  hi$  application  for  Utters-paient  ikerrfcr." 

This,  of  course,  was  no  application  for  a  patent,  nor  could  it  be  a  caveat  as  to  RolUn 
White,  for  be  had  obtained  bis  patent  ten  years  before. 

As,  therefore,  no  application  for  a  patent  was  made  by  Mr.  Hnbbell  either  in  1853  or 
1865,  the  present  application  seems  to  be  without  basis. 

But  the  applicant  proposes  to  excuse  himself  for  his  apparent  delay  in  thia  matter, 
upon  the  ground  of  sickness  contracted  in  1857,  at  the  National  Hotel,  Washington. 
This  was  four  years  after  he  made  the  effort  to  get  the  patent  for  the  propeller,  and 
two  years  after  the  patent  to  RoUin  White,  and  no  attempt  is  made  to  acoonnt  for  this 
delay.  But  in  an  affidavit  made  by  Mr.  Hubbell  himself,  and  filed  with  the  papers, 
are  these  statements,  viz:  '^In  1856-'57-'58  I  made  experimental  firings  at  the  ^^^h- 
ington  navy-vard  at  my  expense,  and  at  Fortress  Monroe  in  1859."  And  the  brief  of 
Mr.  Hnbbell  himself  shows  that  he  obtained  patents  in  1856, 1860,  and  1862. 

A  statement  from  the  Patent  Office  is  filed  by  the  opponents  of  Mr.  Hnbbell,  of  vrhich 
the  following  is  a  copy,  viz : 

April  26, 1853,  caveat  explosive  shells. 

March  14, 1856,  explosive  shells. 

November  23, 1857,  old  patent  reissned  explosive  shells. 

Feb.  2, 1858,  explosive  shells. 

Oct.  4, 1858,  explosive  shells. 

Nov.  7, 1859,  caveat  projectiles. 

Nov.  18, 1859,  breech-loading  cannon. 

Feb.  1, 1860,  breech-loading  cannon. 

Nov.  11, 1861,  projectiles  for  ordnance. 

April  9,  1862,  projectiles  for  ordnance.  ^ 

April  9, 1862,  fuse  for  shells  for  ordnance. 

Patent  Office,  Mag  17,  1876. 
Gents  :  The  above  are  all  the  applications  that  were  made  in  this  office  in  the  name 
of  Wm.  W.  Hubbell,  from  1H63  to  1865,  inclnsive. 

W.  H.  DOOLITTLE, 

Acting  Commistioner. 
Messrs.  Dolge  6l  So!7. 

If  Mr.  Hnbbell  made  ''experimental  firings''  at  the  Washington  navy-yard  in  1857- 
'58,  and  at  Fortress  Monroe  m  1859,  and  filed  proceedings  in  the  Patent  Office  in  the 
years  1856, 1H57, 1858, 1859, 1860, 1861,  and  1862,  it  is  not  easy  to  see  why  he  was  pie- 
vented  from  making  the  application  now  made. 

Patents  for  substantially  the  same  invention  now  claimed  by  Mr.  Hubbell  have  been 
granted  to  others^.whioh  have  expired,  and  the  inventions  are  now  in  general  public 
use.    Large  amounts  of  money  are  invested  by  others  in  th^  mannfaeture  of  guns  and 
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piitolB  of  thia  deBcriptiOD,  and  while  it  may  be  tnie  (bat  npoo  this  point  your  commit- 
tee will  Jnot  speaJk  poaitivel v)  that  Mr.  Hnbbell  was  the  oriffinal  inventor,  yet  it  doee  not 
appear  in  proof,  even  at  this  ti^ne,  that  he  has  ever  entirely  *'  perfected  nis.inyention/' 
nor  that  he  ever  applied  for  a  patent.  m  ^«^ 

Your  eommittee,  lor  these  reasons,  are  constrained  to  report  against  the  bill,  and 
rccommexid  that  It  do  not  pass. 

This  application  has  been  again  considered  by  the  present  committee, 
which  coDcars  in  the  statement  of  facts  and  conclnsions  as  above  set 
forth,  and  adopts  the  same  as  its  report. 
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IN  THE  SENATE  OF  THE  UNITED  STATES. 


April  11, 1878.— Ordered  to  be  printed. 


Mr.  Plumb,  from  the  Committee  on  Pablic  Lands,  submitted  the  fol- 
lowing 

REPORT: 

[To  accompany  bill  S.  1071,  sabetitute  for  bills  8. 152  and  385.] 

The  Committee  on  Public  Lands j  to  whom  tcere  referred  the  bill  {8. 152)  for 
the  relief  of  certain  settlers  upon  homestead  and  pre-emption  iandSj  and 
the  MU  {S.  386)  for  the  relief  of  settlers  on  the  public  lands j  have  had 
the  same  under  considerationj  and  submit  the  following  report : 
The  committee  present  a  substitute  for  both  of  said  bills.    The  object 
of  the  proposed  legislation  is  to  afford  relief  to  pre-emption  and  home- 
stead settlers  who  purchased  or  settled  upon  double-minimum  lands 
which,  at  the  time  of  such  purchase  or  settlement,  were  located  within 
the  limits  of  a  railroad  grant,  but  which  were  afterward  thrown  outside 
of  such  limits  bj;^  a  change  in  the  route  of  the  road  recognized  by  the 
General  Land  Office  in  the  adjustment  of  the  grant. 

In  the  case  of  a  pre-emptor  the  bill  entitles  him,  his  widow  and  chil- 
dren, to  repayment  of  the  difference  between  the  price  paid,  $2.50  per 
aa«,  and  the  minimum  price  of  his  land,  the  party  making  application 
therefor  owning  said  land  at  the  time  of  such  application. 

In  the  case  of  a  homestead  entry  similarly  situated  the  bill  allows  the 
party  to  enter  an  additional  eighty  acres  adjoining  the  land  now  occu* 
pied  by  him,  if  such  additional  land  be  subject  to  entry;  or  he  may 
sarrender  his  original  entry  and  become  entitled  to  the  full  benefit  of 
the  homestead  laws  as  though  such  entry  had  not  been  made,  without 
fees  or  commissions,  and  also  receive  credit  for  the  length  of  time  such 
land  so  surrendered  was  occupied  and  cultivated  by  him.  No  patent, 
however,  can  issue  to  the  land  embraced  in  the  new  entry  until  it  has 
been  resided  upon  and  cultivated  for  at  le^ast  one  year. 

The  last  section  of  the  substitute  excludes  from  the  benefits  of  the 
proposed  measure  any  person  who  has  sold  or  in  any  manner  disposed 
or  attempted  to  dispose  of  or  alienate  the  land  embraced  in  his  entry, 
or  who  has  received  the  benefits  or  in  any  manner  alienated  or  disposed 
of  any  right  acquired  under  the  soldiers'  and  sailors'  homestead  act. 

The  sabstitnte  has  been  drawn  in  conformity  with  the  views  of  the 
Land  Department.  Its  provisions  are  believed  to  be  just  and  equitable. 
The  pre-emptor  who  purchased  or  the  homesteader  who  located  upon 
eighty  acres  within  the  railroad  limits  did  so  because  he  believed  that 
the  near  neighborhood  of  the  railroad  would  make  that  eighty  acres  as 
valuable  to  him  as  double  that  amount  would  be  without  the  advantages 
of  the  road.  When  the  line  of  the  road  has  been  changed  and  such 
change  has  been  recognized  by  the  government  in  the  adjustment  of  the 
land  grant,  so  as  to  deprive  the  settler  of  the  benefits  which  would  have 
accrued  to  him  by  virtue  of  the  original  location,  it  seems  clear  that  he 
is  entitled  to  relief. 
The  committee  therefore  recommend  the  passage  of  the  substitute. 
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45th  Gongbess,  \  SENATE,  i  Bepobs 

2dae8$i4m.       §  tNo.255. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 


April  15, 1878.— Ordered  to  be  printed. 


Mr.  Habbis,  firom  the  Committee  on  the  District  of  Golambia,  sab 

mitted  the  following 

REPORT: 

[To  accompany  bill  H.  B.  3690.] 

The  Committee  an  the  District  of  Columbia,  to  whom  was  referred  the  Ml^ 
{H.  K  3690)  to  relieve  the  churches  of  the  District  of  Columbia  and  to 
clear  the  title  of  the  trustees  to  such  property j  has  \had^  the  same  under 
eonsideratton^  and  report  • 

That  by  referring  to  a  letter  addressed  to  yonr  committee  by  the 
Ck)mmi88ion6r8  of  tiie  District  of  Golnmbia,  it  will  be  seen  that  under 
act  of  Jane  20, 1874,  the  oharch  properi;y  witiiin  the  District  was  valaed 
at  $1,690,744,  and  that  the  taxes  assessed  apon  the  church  property  in 
thedty  of  Washington  amounted  to  $42,773.82;  in  Georgetown  $2,891.37 ; 
in  the  county  of  Washington  $986.90,  making  an  aggregate  of  $46,661.09 ; 
of  which  amount,  $2,666.68  has  been  collected,  leaving  $44,084.41,  with 
aocrned  penalty  of  $3,360.82,  making  an  aggregate  of  $47,446.23  of  un- 
paid taxes. 

The  property  was  advertised  in  June,  1875,  at  a  cost  to  the  District  of 
1744.15,  which,  added  to  unpaid  taxes,  makes  $48,189.38,  as  the  aggre- 
gate charges  against  said  property,  at  which  price  the  District  of  Golum- 
bia  became  the  purchaser  at  the  tax-sale,  and  now  holds  said  property 
sabject  to  redemption  by  the  payment  of  said  sum  with  interest  at  the 
rate  of  10  per  cent,  per  annum  from  29th  June,  1875,  the  date  of  sale. 

The  bill  undei  consideration  repeals  so  much  of  the  act  of  20th  June, 
1874,  as  authorized  the  levy  of  this  tax,  and  relinquishes  the  title  ac- 
quired under  the  tax- sale  and  revests  the  same  in  the  trustees  of  the 
leTeral  churches. 

The  committee  report  the  bill  badk  with  an  amendment,  confining  its 
operations  to  property  actually  held  and  used  for  the  purpose  of  public 
worship. 

Seriously  doubting,  as  the  committee  does,  the  wisdom  of  the  policy 
of  taxing  property  held  and  used  for  the  purpose  of  public  worship,  the 
committee  recommends  that  the  title  to  all  such  property  be  restoreid  to 
tbe  various  churches,  and  that  the  sam  of  $2,566.68,  heretofore  col- 
lected under  the  said  assessment  by  the  Gommissioners  of  the  District, 
be  reflmded  to  the  trustees  of  the  churches  which  paid  the  same,  as  it 
would  be  unjust  to  retain  the  fands  so  collected  when  the  churches  that 
Med  to  pay  are  released  from  liability. 
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April  15, 1878.— Ordered  to  be  printed. 


Mr.  BuBNSiDE,  from  the  Oommittee  on  Post- Offices  aud  Post-BoadSi 
submitted  the  following 

REPORT: 

[To  aocompany  bill  H.  B.  3859.] 

The  Committee  an  Post-Offloes  and  PostBoads^  to  whom  was  referred  the 
m  {H.  B.  3869) /or  the  relief  of  Silas  M.  Sorton^  postmaster  at  Bristol^ 
Coitn.,  have  to  report : 

That  Silas  M.  Norton,  postmaster  at  Bristol,  Oonn.,  represents  that 
the  block  in  which  was  located  the  post-office  at  Bristol,  was  destroyed 
by  fire  on  the  13th  of  April,  1873.  The  Are  originated  in  a  store  adjoin- 
ing the  post-office,  and  when  first  discovered  had  gained  such  headway 
that  it  was  impossible  to  save  anything  from  tiie  post-office  or  other 
portions  of  the  block.  That  among  the  property  destroyed  were  money- 
orders  amounting  to  the  sum  of  1578.53.  Of  this  amount  he  has  ob- 
tained receipts  from  persons  to  whom  the  money  was  paid  amounting 
to  1392.83,  which  receipts  have  been  received  by  the  Post-Office  Depart- 
ment in  settlement  of  that  proportion  of  his  loss,  leaving  a  balance  due 
from  him  to  the  government  of  $187.70,  for  which  he  asks  an  appropri- 
ation. The  correctness  of  his  statement  is  vouched  for  and  the  amount 
ealled  for  verified  (as  the  amount  for  which  vouchers  could  not  be  re- 
tamed),  by  J.  Martin,  Auditor  of  the  Post-Office  Department,  under 
date  of  June  6, 1874.  Your  committee  recommend  the  passage  of  the 
bill 
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IN  THE  SENATE  OP  THE  UNITED  STATES. 


April  15, 187B.^Ordeied  to  be  printed. 


Mr.  Inoalls,  from  the  Oommittee  on  the  District  of  Columbia,  sub- 
mitted the  following 

REPORT: 

[To  aoGompany  bill  H.  B.  3969.] 

The  Committee  on  the  District  of  Columlia^  to  whom  was  rrferred  the  bill 
[E,  R.  3969)  regulating  the  appointment  of  justices  of  thepeace^  commis- 
sioners of  deeds^  and  constables  mthin  and  for  the  Distriet  of  Columbia^ 
and  for  other  purposes^  having  had  the  same  under  consideration^  re- 
port: 

Congress  has  power  to  exercise  6xclasive|^legislation  over  the  District 
of  Columbia. 

The  President  has  x>ower  to  nominate,  and  with  the  advice  and  con- 
sent of  the  Senate  to  appoint,  officers  of  the  United  States. 

Congress  may  vest,  by  law,  the  appointment  of  inferior  officers  in  the 
Ptesident  alone,  in  the  courts  of  law,  or  in  the  heads  of  departments. 

Officers  of  the  District  of  Golumbia  are  officers  of  the  United  States 
nDder  the  Gonstitution.  They  must,  therefore,  be  appointed  by  the 
President,  with  the  consent  of  the  Senate,  unless  Congress  vests  their 
appointment  in  the  President  alone,  in  the  courts  of  law,  or  in  the  heads 
of  departments. 

The  Commissioners  ci  the  District  of  Columbia  are  not  the  President 
alone,  courts  of  law,  nor  heads  of  departments. 

Therefore,  the  provision  of  the  House  bill  authorizing  the  appoint- 
ment of  justices  of  the  peace  in  the  District  of  Columbia  by  the  Gom- 
oiissioners,  is  unconstitutional  and  void. 

The  office  of  justice  of  the  peace  in  the  District  of  Columbia  was  es- 
tablished by  the  act  of  Congress,  approved  February  27, 1801  (2d  Stat- 
utes, p.  107),  wherein  it  is  provided  '^  that  there  shall  be  appointed  in 
the  iHstiict  of  Columbia  such  number  of  discreet  persons  to  be  justices 
of  the  peace  as  the  President  of  the  United  States  shall,  from  time  to 
time,  think  expedient,  to  continue  in  office  five  years,"  &c.;  and  there- 
upon the  office  of  justice  of  the  peace  in  said  District  became  an  office 
^established  by  law,"  and  the  officer  an  officer  of  the  United  States,  to 
he  nominated  bv  the  President  and  confirmed  by  the  Senate^  in  accord- 
ance with  the  above  provision  of  the  Constitution  of  the  United  States. 

The  authority  of  Congress  to  establish  such  an  office  within  the  Dis- 
trict is  found  in  Article  I  of  the  Constitution,  wherein  power  is  conferred 
on  that  body  *<  to  constitute  tribunals  inferior  to  the  Supreme  Court." 
By  virtue  of  these  Constitutional  provisions,  and  the  act  of  1801  in  pur- 
snance  thereof,  justices  of  the  peace  for  the  District  of  Colambia  were 
for  seventy  years  nominated  by  the  President  and  confirmed  by  the  Sen- 
ate, the  same  as  any  other  udicial  officers  of  the  United  States,  which 
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tbey  undoabtedly  are, and  are  therefore  within  that  provision  of  the  Con- 
stitution which  requires  their  appointment  in  the  manner  just  stated. 

It  is  true  that  they  are  inferior  ofBuers,  and  perhaps  also  true  that 
Congress  might,  by  law,  have  vested  their  appointment  ^'  in  the  Presi- 
dent alone,  in  the  courts  of  law,  or  in  the  head  of  a  department" ;  bat 
they  cannot  Constitutionally  vest  it  in  the  Commissioners  of  the  Dis- 
trict of  Columbia;  and  should  they  appoint  and  commission  a  justice 
of  the  i>eace,  no  citizen  will  be  bound  legally  to  obey  his  summons,  snb- 
init  to  his  process,  or  abide  his  judgment  His  official  or  judicial  acts 
will  be  not  merely  voidable,  but  absolutely  void.  It  is  no  answer  to  say 
that  Congress  can  confer  on  the  Commissioners  the  power  of  appoint- 
ing these  officers.  Congress  cannot  Constitutionally  do  anything  of  the 
kind.  They  are  inferior  judicial  or  quasi  judicial  officers  of  the  United 
States,  and  have  so  declared,  and  therefore  must  be  either  nominated 
by  the  President  and  confirmed  by  the  Senate,  or  by  law  appointed  bj 
the  '*  President  alone,  the  courts  of  law,  or  the  head  of  a  department,^ 
but  in  no  other  manner  whatsoever. 

It  is  said  that  a  justice  of  the  peace  in  this  District  is  not  an  officer  of 
the  Government  of  the  United  States,  and  they  refer  to  the  case  of  Wise 
V8.  Withers  (1  Cr.  C.  C,  p.  282),  wherein  the  court  said  "  that  a  justice 
of  the  peace  in  the  District  of  Columbia  is  not  an  officer  judicial  or 
executive  of  the  Government  of  the  United  States";  but  this  case  has 
been  overruled  for  more  than  sixty  years.  It  went  up  to  the  Supreme 
Court  of  the  United  States  on  writ  of  error  from  the  old  circuit  court  of 
this  District. 

The  questions  made  on  the  argument  were: 

1.  Whether  a  justice  of  the  peace  for  the  county  of  Alexandria,  D.  C, 
was  liable  to  do  militia  duty. 

2.  W^hether  an  action  of  trespass  will  lie  against  an  officer  who  makes 
distress  for  a  fine  assessed  upon  a  justice  of  the  peace  by  a  court-martial. 

The  opinion  of  the  court  (reversing  the  court  below)  was  delivered  hy 
Chief-Justice  Marshall  on  the  19th  day  of  February,  1806  (3d  Cr.,331). 
In  that  opinion  the  court  say : 

If  he  is  an  officer  he  must  be  an  officer  nnder  the  Goyemment  of  the  United  Stat«A, 
deriving  all  his  autbority  from  the  legislature  and  President  of  the  United  States.  He 
certainly  is  not  the  officer  of  any  other  government. 

If  a  jastice  of  the  peace  Is  an  officer  of  the  Government  of  the  United  States  he 
must  be  either  a  judicial  or  executive  officer.  In  fact  his  powers,  as  defined  by  Is^t 
seem  x>artly  Judicial  and  partly  executive.  *  *  *  It  follows,  from  the  opinioD  thst 
a  oonrt-martial  has  no  jurisdiction  over  a  justice  of  the  peace  as  a  militiaman;  ha 
could  never  be  legally  enroUed,  and  it  is  a  principle  that  a  decision  of  such  a  tribansl 
in  a  case  clearly  without  its  jurisdiction  cannot  protect  the  officer  who  executes  it. 
The  court  and  the  officers  are  all  trespassers.  The  judgment  is  reversed,  and  thecaaw 
remanded  for  further  proceedings. 

The  committee  therefore  recommend  that  the  words  '< Commissioners 
of  the  District  of  Columbia"  be  stricken  out  in  line  3,  section  I,  and  the 
words  *^  President  of  the  United  States"  be  inserted ;  that  the  words 
*<  nominate,  and  by  and  with  the  advice  and  consent  of  the  Senate"  be 
inserted  before  the  word  "appoint"  in  line  4,  same  section. 

The  population  of  the  District  is  estimated  at  150,000. 

The  committee  regard  the  number  of  magistrates  as  too  small  to  trans- 
act the  business  that  would  naturally  come  before  them.  They  there- 
.  fore  recommend  that  the  word  "five"  be  stricken  out  in  line  4,  section 
1,  and  the  word  "  fifteen "  inserted;  also,  after  the  word  <^  constables,"  in 
line  5,  strike  out  "  for  said,"  and  insert  '^  within  and  for  the,"  and  after 
the  word  *'  District,"  insert  the  words  **of  Columbia.^' 

There  are  several  communities  outside  the  city  of  Washington  where 
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basiness  may  freqaently  arise  req airing  the  offices  of  a  jastice  of  the 
peace.  The  committee  therefore  recommend  the  insertion  of  the  follow- 
ing paragraph  in  line  5 : 

^  Said  justices  of  the  peace  shall  be  assigned  as  follows :  Two  in  the 
city  of  Georgetown,  one  in  Tenallytown,  one  in  Brightwood,  one  in 
Uniontown,  and  ten  in  the  city  of  Washington." 

The  committee  regard  the  term  of  office  named  as  being  too  brief,  and 
they  recommend  that  the  word  '^  two"  in  line  5  be  stricken  oat,  and  the 
word  "  foar  ^  inserted. 

The  disposition  of  the  dockets  and  papers  of  the  retiring  jastices  of 
the  peace  is  a  subject  of  considerable  importance.  It  would  not  be  ad- 
Tisable  to  leave  them  in  the  hands  of  those  who  would  have  no  special 
interest  in  their  custody.  The  committee  think  that  the  office  of  the 
clerk  of  the  supreme  court  would  be  a  suitable  place  to  deposit  them 
till  some  final  disposition  could  be  made ;  they,  therefore,  recommend 
that  section  2  be  amended  by  striking  out  lines  5  and  6,  including  the 
word  <^  and  "  before  ^*  shall "  in  line  6,  and  inserting  ^*  deposit  their  dock- 
ets, books,  papers,  and  records  pertaining  to  their  office  in  the  office  of 
the  clerk  of  the  supreme  court  of  the  District  of  Oolumbia,  who,"  and 
strike  oat  all  of  said  section  after  the  word  *'  proceeding"  in  line  9. 

In  section  4,  line  1,  the  committee  recommend  that  the  words  *'Oom- 
missioners  of  the  District"  be  stricken  out  and  the  words  '^  the  supreme 
coort  of  the  District  of  Oolumbia  "  inserted. 

In  section  5,  line  1,  the  committee  recommend  that  the  words  ^'  the 
Commissioners  of  the  District  of  Oolumbia  "  be  stricken  out  and  the 
words  ^<  the  President  of  the  United  States  "  inserted,  with  the  requisite 
grammatical  changes  in  the  rest  of  the  section.  In  line  9  of  said  section 
strike  out  "  they "  and  insert  ^^  the  President"  In  line  11,  strike  out 
"  their  "  and  insert "  his." 

Strike  out  section  6. 

As  thus  amended,  the  committee  recommend  the  passage  of  the  bill. 
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IN  THE  SENATE  OP  THE  UNITED  STATES. 


April  16, 187a— Ordered  to  be  printed. 


Mr.  Plumb,  from  the  Committee  on  Military  Affairs,  Rabmitted  the 

following 

REPORT: 

[To  aocompany  bill  S.  27.] 

The  Committee  on  Military  Affairs^  to  whom  icaa  referred  the  hill  {S.  27) 
for  the  relief  of  Amos  B.  Ferguson^  havithg  had  the  same  under  consider- 
ationj  submit  thefoUowing  report: 

A  bill  substantially  the  same  as  the  one  nnder  consideration  passed 
the  Senate  daring  the  closing  days  of  the  last  session  of  Congress  (S.  82 
of  that  session),  bnt  was  not  acted  upon  by  the  Honse.  It  was  also 
favorably  considered  and  reported  npon  by  the  Senate  Committee  on 
Military  Affairs  of  the  Forty-third  Congress  (Eeport  No.  559,  accompa- 
nying S.  765). 

*The  ca^,  therefore,  having  once  been  favorably  considered  by  the 
Senate,  the  committee  adopt  the  views  embraced  in  the  report  above 
referred  to,  which  is  hereto  appended,  and  recommend  the  passage  of  the 
aecoDopanying  bill. 


Report  of  the  Commiiiw  <m  Military  Affairs  of  the  Senate  on  hill  for  the  relief  of  Amos  B. 
Fergueon  (S.  765),  euhmitted  January  26, 1875. 

Tbe  record  in  this  case  shows  that  the  petitioner  -was  promoted  from  the  rank  of  ser- 
geant to  second  lieutenant  Eightieth  New  York  Infantry,  to  date  from  April  20, 1864, 
and  aerred  as  such  officer,  with  all  the  dnties  and  responsibilities  thereof,  from  said 
date.  Owing  to  some  negligence  on  the  part  of  the  officers  of  the  State  goYemment  of 
New  York,  his  commission  was  not  received  until  September  26,  1864,  at  City  Point, 
Va.,  and  this  bill  proTides  for  his  payment  as  snch  second  lieutenant,  less  any  amount 
paid  bim  as  sergeant,  from  April  20  to  September  26, 1864. 

As  this  officer  was  not  Bupemumerary,  and  the  fault  of  non-muster  as  second  lieu- 
tenant was  not  attributable  to  him,  together  with  the  fact  that  he  performed  duty  as 
baeb  second  lieatenant,  the  committee  recommend  passage  of  the  bill. 
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IN  THE  SENATE  OF  THE  UNITED  STATES. 


April  16, 1878.— Ordered  to  be  printed. 


Mr.  Jones  of  Florida,  from  the  Committee  on  Poblio  Lauds,  sobiiiitted 

tbe  fbllowiDg 

REPORT: 

LToaeoonpMiy  t)U]  8. 107:).] 

The  Committee  on  Public  Lande^  to  whom  was  referred  tlie  memoridl  of  the 
legislature  of  the  State  of  Minnesota^  approved  February  26, 1877,  askiflng 
ike  passage  of  a  law  by  Congress  ^^  granting  to  the  State  of  Minnesota  other 
lands  within  said  State  in  lieu  of  lands  of  said  State  designated  and  Jenoton 
as  ^saU  spring  lands^in  which  and  to  which  there  art  any  adverse  claims^ 
hif  pre-emption  filings j  hifmestead,  oash^  or  scrip  entries,^  have  had  the  same 
under  consideration^  and  beg  leave  to  submit  the  following  report: 

By  the  {Nrovisions  of  ''Ad  act  to  authorize  the  people  of  the  Territory 
of  Hinoesota  to  form  a  eoDetitQtioti  and  State  government  preparatory 
to  their  admission  in  the  CTuion  on  an  equal  footing  with  the  original 
^tates.^  approved  Febraarj  26, 1857,  the  boundaries  of  such  future  State 
are  defined^  &c^  and  section  5  of  said  act  reads  as  follows : 

Bt  U  enacted f  That  the  folio winp^  propositions  be,  and  the  same  are  hereby,  offered  to 
the  said  ooDYeotion  of  the  people  of  Minnesota  for  their  free  nse,  acceptancei  or  rejeo- 
tioo,  which,  if  accepted  by  the  convention,  shall  be  obligatory  on  the  United  States 
«Dd  opon  the  said  State  of  HiDaesota,  to  wit : 

The  fourth  subdivision  of  said  section  reads  as  follows : 

Foarth.  That  all  salt  springs  within  said  State  not  exceeding  twelve  in  number,  with 
SIX  secUooa  of  land  adjoining  or  as  contiguoas  as  may  be  to  each,  shall  be  granted  to 
Old  State  for  its  nse ;  the  same  to  be  selected  by  the  governor  thereof  within  one 
year  after  the  admission  of  said  State,  and  when  so  selected  to  be  used  or  disposed  of 
<m  sQch  lemiHy  conditions,  and  regulations  as  the  legislature  shall  direct :  Provided, 
That  no  salt  apring  or  land,  the  right  whereof  is  now  vested  in  any  individual  or  indi- 
viduals, or  which  may  be  hereafter  confirmed  or  a^jadged  to  any  individual  or  indi- 
^idoals,  sbaU  by  this  article  be  granted  to  said  State.  (U.  S.  Stat,  at  Large,  vol.  11, 
pp.  166. 167. 

Oo  the  29th  of  Atigust,  1857,  the  people  of  said  Territory  did;  by  dele- 
gates elected  for  that  purpose,  tbrm  for  themselves  a  constitution  and 
State  government,  which  is  republican  in  form,  and  was  ratified  and 
adopt^  by  the  people  at  au  election  held  on  the  13tb  October,  1857,  for 
that  purpose,  and  by  an  act  of  Congress  approved  May  11, 1858,  entitled 
^  An  act  for  the  admission  of  the  State  of  Minni^sota  into  the  Union," 
said  State  was  declared  to  be  one  of  the  United  States  of  America  ^^  and 
admitted  into  the  Union  on  an  equal  footing  with  the  original  States  in 
all  respects  whatever."  (U.  S.  Stat.,  vol.  11,  p.  285.)  From  evidence  sub- 
mitted with  said  memorial  in  the  printed  reports  of  the  auditor  of  said 
^tate  of  Minnesota,  and  fron^  copies  of  correspondence  between  said 

Digitized  by  V^OOQ IC 


2  SALT   SPRING   LANDS   IN   MINNESOTA. 

auditor  and  CommissioDer  of  Oeneral  Land  Office,  famished  by  Hon. 
J.  A.  Williamson,  Commissioner  of  the  General  Laud  Office,  at  the  re- 
quest of  your  eommitteee  it  appears : 

That  the  governor  of  said  State  ot'Minnesota  on  the  25th  September, 
1858,  appointed  two  commissioners  to  make  the  selections  of  salt  springs 
and  lands  to  which  the  State  was  entitled  by  said  act  of  Febraary  26, 
1857. 

That  said  commissioners  on  the  27th  of  November,  1858,  having  made 
said  selections  according  to  instructions  received  from  said  governor  in 
the  letter  of  appointment,  did  on  the  27th  day  of  November,  1858,  make 
report  thereof  to  said  gover^ior. 

That  on  the  1st  day  of  December,  1858,  said  governor  addressed  a 
letter  to  the  register  and  receiver  of  United  States  laud-office  at  Otter 
Tail  City ;  accompanying  the  same  was  a  list  of  the  selections  made  by 
the  commissioners ;  and  that  on  the  same  day  he  also  addressed  a  similar 
letter  to  Commissioner  of  Oeneral  Land  Office  and  requested  that  he 
would  instruct  local  land  officers  to  mark  on  trac^books  the  sdections 
made;  and  that  said  Commissioner  did  on  the  14th  December,  185S, 
issue  such  instructions  to  said  local  land  officers,  as  will  appear  from  the 
following  letter : 

Department  of  the  Interior, 

GBNBRiiL  Land  Ofpick, 
WoBhington,  D,  C,  December  14, 1858. 
Gentlemen  :  His  excellency  the  goyeroor  of  MiDoesota  having  advised  this  office 
that  be  had  in  a  letter  of  the  1st  instant  desisuated  to  yon  the  location  of  the  twelve  salt 
Bprings,  with  the  land  adjoining,  to  which  the  State  is  entitled  ander  the  provisions  of 
the  law  of  February  26,  1857, 1  have  to  request  that  yon  will  mark  upon  the  plftt« 
and  tract-books,  plainly  and  dUHnetly,  those  salt  springs,  with  the  land  adjoining,  as 
may  fall  within  the  limits  of  the  government  sorveys,  and  withhold  them  nom  entry 
or  location  until  further  advised  by  this  office.    Transcribe  in  one  of  vonr  permanent 
records  as  much  of  the  governor's  report  giving  the  description  of  the  locality  of  those 
salt  springs,  which  are  embraced  in  land  not  yet  surveyed,  so  that  when  the  plats  of 
the  townships  which  contain  the  said  springs  are  received  at  yonroffice,  and  the  tract- 
books  opened  for  entries,  no  errors  may  occur  in  regard  to  the  precise  location  of  the 
springs. 
Advise  this  office  of  the  receipt  of  this  letter. 
Very  respectfully, 

THOMAS  A.  HENDRICKS, 

Cknnmianoner, 
Register  and  Receiver, 

Otter  Tail,  Minn. 

Nothing  fhrtber  appears  to  have  been  done  toward  securing  the  title 
to  these  lands  to  the  State  till  the  20th  day  of  November,  1868,  whea 
the  State  auditor  addressed  a  letter  to  Commissioner  of  Oeneral  Land 
Office,  and  to  which  he  received  the  following  reply: 

Department  op  the  Interior, 

General  Land  Office, 
WaehingUm,  D.  C,  November  %,  186a 

Sir  :  I  have  to  acknowledge  yonrs  of  the  30th  instant,  making  inquiry  ahoat  the 
selections  of  salt  spring  lands  for  the  State  of  Minnesota. 

In  reply,  I  state  that  on  the  1st  of  December,  1858,  the  goyemor  of  the  State  wrote 
to  this  office  to  the  effect  that  he  had  written  to  the  Otter  Tail  land-office,  designatiog 
"  as  nearly  as  possible  "  the  location  of  the  twelve  salt  springs,  with  the  land  adjoin- 
ing or  contiguons  thereto,  to  which  the  State  is  entitled  by  the  terms  of  the  enablioR 
act  (so  call^)  of  Congress  approved  Febrnary  26,  1857.  In  reply  thereto  we  addressea 
a  letter  of  instmctions  to  the  local  officers  at  Otter  Tail  City  to  make  such  notes  on  their 
records  as  wiU  clearly  designate  the  lands  selected,  and  to  await  farther  instractioQS. 
I  inclose  a  copy  of  this  letter. 

No  farther  action  has  been  taken  by  the  State  anthoritiea  toward  obtaining  title  to 
the  lands,  nor  has  this  office  issaed  any  farther  instructions. 
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To  bring  the  matter  now  properlv  before  the  department,  it  is  requested  that  the 
State  will  present,  throngh  tne  lociu  officers,  a  list  of  the  lands  claimed  for  salt  springs , 
with  evidenoe  of  the  existence  of  snob  springs ;  and  if  any  of  the  springs  are  still  in 
Qosarreyed  region,  diagrams  should  be  forwarded  showing  their  locality  by  proper 
metes  and  bounds.  When  these  are  received  we  will  be  enabled  to  take  definite  action. 
Very  respectfully,  your  obedient  serrant, 

JOS.  S.  WILSON, 

Commimaner. 
Hon.  CHA8.  McIuiATH, 

Auditor  and  Land  Cammiatianer,  Saint  Paul,  Minn, 

To  which  letter  the  State  auditor  made  the  following  reply : 

Statr  of  Minnesota, 
Land  Office,  Saint  Paul,  March  13,  1869. 
Sir:  In  oomplianoe  with  the  instructions  contained  in  your  letter  of  the  35th  No- 
Tember,  1868  (89-419),  relating  to  the  selections  of  **  salt-spring  lands  "  for  the  State  of 
Minnesota,  I  herewith  inclose  the  following  papers,  and  respectfully  request  the  action 
of  the  department  thereon,  yiz : 

1.  Copy  of  the  affidavit  of  the  oommissioners  who  selected  the  said  lands  in  1858, 
certified  to  by  the  governor  and  attested  by  the  secretary  of  said  State,  designating 
the  lands  by  United  States  subdivisions  where  surveyed,  andj  where  not  surveyed,  de- 
ecribing  the  same  by  metes  and  bounds. 

2.  Map  of  the  lands,  with  field-notes  of  surveys  by  said  commissioners,  showing  po- 
ntion  of  said  springs  in  reference  to  United  Stat<es  section  comers. 

I  have  also  sent  to  the  local  land-office  at  Alexandria  the  copy  of  the  letter  from  your 
office  to  the  oflSoe  at  Otter  Tail  land-office,  dated  December  14, 1858,  requiring  them  to  ' 
msrk  on  their  plats  and  tract-books  said  salt-spring  lands,  and  accompanied  same  by 
1  timilar  list  to  the  one  herewith  transmitted,  and  diagram  of  the  selections  beyond 
the  surveys. 

Very  respectfully,  your  obedient  servant, 

CHAS.  McILRATH, 
CommisHoner  State  Land  Office* 
Hon.  Joseph  8.  Wilson, 

CommisHoner  General  Land  Office, 

Washinglonf  D,  C. 

November  27,  1858. 
The  followinj^  affidavit  of  Pierre  Bottineau  and  James  D.  Skinner,  commissioners 
heretofore  appointed  by  the  governor  to  select  salt  springs  and  lands,  &c.,  for  the  State, 
were  this  day  filed  in  this  office,  to  wit : 

Statb  of  Mimnksota,  County  of  Bamse^,  m  : 

Before  me,  a  notary  public  in  and  for  said  county,  personally  came  James  D.  Skinner 
and  Pierre  Bottineau,  who,  being  duly  sworn  according  to  law,  did  depose  and  say 
tbst  in  the  month  of  September  last  (1858)  they  were  appointed  by  Henry  H.  Sibley, 
goTeroor  of  the  State  of  Minnesota,  commissioners  on  the  part  of  said  State  to  select 
and  mark  out  the  twelve  salt  springs,  with  the  land  adjoining,  granted  by  act  of  Con- 
l^rees,  approved  February  26,  le^7,  to  the  said  State ;  that  they  have  discharged  the 
duty  thus  imposed  upon  them,  and  have  found  salt-springs  on  or  adjacent  to  the  fol- 
lowing-described tracts  or  parcels  of  land  included  in  the  United  States  Government 
MiTveys,  and  which  said  tracts  or  parcels  of  land  they  have  reported  to  the  said  gov- 
ernor, as  claimed  for  and  in  behalf  of  said  State  under  the  act  of  Congress  referreof  to, 
to  wit:  South  half  of  section  23,  south  half  of  section  22,  and  sections  25, 26, 27.  :i4,  and 
%  in  township  136  north,  of  range  45  west :  sections  2, 3, 10,  and  11,  west  half  of  section 
1,  west  half  of  section  12,  north  half  of  section  14,  north  half  of  section  15,  township  135, 
nQffe45;  south  half  of  section  20,  south  half  of  section  21,  east  half  of  section  30,  east 
^^of  section  31,  and  sections  28,  29,  32,  and  33,  township  136,  range  45 ;  sooth  half  of 
wctioQ  19,  south  half  of  section  20,  west  half  of  section  28,  and  sections  30,31,32,  and 
29,  and  west  half  of  section  3:),  township  136,  range  44 ;  sections  4,  5,  and  9,  east  iialf  of 
flection  6,  east  half  of  section  7,  and  section  17,  township  135,  range  45 ;  sections  12, 13,  and 
north  half  of  section  24,  township  133,  range  44 ;  sections  1, 2,11,  and  12,  north  half  of 
flection  13,  north  half  of  section  14,  township  135,  range  46  ;  sections  7, 18,  and  west  half 
of  section  8,  north  half  of  section  19,  west  half  of  section  20,  township  133,  range  43 ;  west 
naif  of  section  6,  west  half  of  section  7,  township  135,  range  45 ;  sections  7  and  18,  town- 
^|)ip  131,  range  42 ;  sections  12, 13,  east  half  of  section  11,  east  half  of  section  14,  township 

i<^l,Tange  43;  west  half  of  section  8,  west  of  section  17,  township  131,  range  42 ;  section  6 
sod  we&t  Aalf  of  section  5,  township  131,  range  42 ;  west  half  of  section  32  and  section 
31,  in  towaahi^  132,  range  42 ;  section  1  and  section  2,  township  131,  range  43 ;  section 
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35,  township  133^  ran^  43 ;.  also  three  salt  spro^Es  oatside  of  the  lines  of  the  govern- 
ment Buryeys,  with  six  seotlone  of  land  to  each,  marked  ont  bv  metes  and  bounds  and 
described  as  eighteen  sections  of  land  lyinf;  south  from  the  Wild  Rioe  Elver,  and  trav- 
ersed by  the  soath  branch  of  the  said  Wild  Rice  River,  which  arises  along  the  eaatem 
boundary  of  said  tract,  and  closoly  adjoining  and  northwest  from  the  crossing  of  the  Red 
River  trail  (so  called).  At  said  branch,  posts  were  set  and  lines  run  oi^t  as  per  letter  of 
instmctiona  of  the  said  governor,  and  a  map  or  diagram  of  which  selections  accompa- 
nies this  affidavit,  marked  A.  And  deponents  further  say  that  according  to  the  best  of 
their  knowledge  and  belief,  no  risht  to  any  of  the  said  salt  springs  or  lands  olaimed  for 
the  State  as  aforesaid  has  vested  in  any  individual  or  incUvidaals  by  reason  of  prior 
claim  of  settlement  or  pre-emption,  or  by  any  grant  from  the  Government  of  the  United 
States ;  that  they  have  visited  in  person  and  examined  said  salt  springs,  and  that  they 
do  exist  on  or  acQacent  to  the  lao^  above  designatedr  and  are  of  the  kind  or  descrip- 
tion contemnlated  by  the  act  of  Congress  above  referred  to.  And  the  said  deponents 
further  say  that  they  have  delivered  to  the  said  governor  a  general  map  of  the  country, 
which  map  or  draaght  oon  tains  a  deaignationof  the  particular  location  of  the  several  salt 
springs  so  seleoled  by  them  for  the  Slate  as  aforesaid  which  oorreotly  djeaoribes  the  lo- 
cation of  the  salt  springs  as  they  are  marked  on  the  said  map  or  draught,  and  farther 
deponents  say  not. 

PIERRK  4-  BOTTINEAU. 

mark. 
JAMES  D.  SKINNER. 
Attest: 
W.  F.  Wheeler. 

Sworn  to  and  subscribed  before  me  this  27th  day  of  November,  1858.  Witness  my 
•hand  and  notarial  seal. 

[L.8.]  WM.  F.  WHEELER, 

Notary  Public,  Minnesota. 
Attest: 

Wm.  F.  Wheeler, 

Private  Secretary, 

I  hereby  certify  that  the  foregoing  is  a  true  copy  of  the  original  affidavit  as  recorded 
in  book  '^  A'^  of  the  record  journal  of  this  State. 
[seal.]  wm.  R.  MARSHALL, 

Governor  of  Minneaota, 
H.  C.  Rogers, 

Secretani  of  State, 

Accompanying  and  attached  to  the  foregoing  report  of  the  commis- 
sioners there  is  a  plat  showing  tbeiocation  of  the  three  salt  springs  which 
were  located  oatside  the  surveyed  limits,  designating  the  same  by  metes 
and  bounds,  mounds,  and  stakes. 

It  further  appears  from  list  of  selections  fiirnished  to  your  committee 
by  Commissioner  of  General  Land  0£Bce  that  all  of  the  lands  embraced 
in  the  foregoing  report  of  commissioners,  and  which  were  located  within 
the  surveyed  limits  were  approved  January  4, 1871,  and  certifted  to  the 
State,  except  as  shown  in  the  following  letter  from  Hon.  J.  A.  William- 
son, Commissioner  of  General  Land  Office. 

DsPARTBfXNT  OF  THB  INTERIOR,  GENERAL  LaND  OfFICS, 

WasMngUm^  D,  C,  t^ebruary  6, 18T8. 

Sir  :  I  am  in  receipt  of  yonr  letter  of  the  28th  nltimo,  received  at  this  oflSoe  the  4th 
instant,  requesting  further  information  relative  to  Minnesota  salt  springs  selections, 
and  in  compliance  therewith,  I  have  the  honor  to  submit  the  following  statement  of— 

1st.  The  quantity  of  lands  selected  for  salt  springs,  but  which  have  not  been  certified 
to  the  State,  on  account  of  portions  thereof  being  covered  by  adverse  claims. 

2d.  Quantity  of  lands  selected  which  are  covered  by  adverse  claims ;  and, 
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3d.  Qaanfeity  of  lands  seleoted  which  are  not  einbraoed  in  suoh  adverse  claims,  and 
▼hich  may  be  certified  to  the  State  as  saline  lands,  viz : 


TraoU  selected. 

1 

1 

1 

p3 

cs 

i-ii 

QaaDtity  which 
is  clear  and 
may  be    ap- 
proved. 

Westi 

5 

6 

7 

8 

17 

18 

1 

3 

11 

13 

13 

14 

31 

3S 

35 

34 

131 
131 
131 
131 
131 
131 
131 
131 
131 
J31 
131 
131 
138 
133 
138 
133 

43 
43 
43 
42 
43 
43 
43 
43 
43 
43 
43 
43 
4*2 
43 
43 
44 

315.03 
59L17 
805.77 
163.35 
305.93 
553.88 
635.30 
689.74 
380.00 
633.70 
590.09 
380.00 
576.35 
383.06 
640.00 

eo.oo 

155.00 
381.53 
131.64 
168.35 
338.43 
156.73 
633.39 
309.74 
160.00 
303.70 
391.34 
340.00 
149.00 
80.00 

160.03 

All  of 

309.64 

AJlef 

74.13 

Wmtk 

ITestl 

67.50 

AD  of , 

397. 10 

AUof 

AHof. 

330.00 

SMti : 

160.00 

All  of 

330.00 

ADttf. 

198.85 

BMti....... , , 

80.00 

AUof. 

487.35 

W«t* 

303.06 

AUof. 

640.00 

8oath|of  northoasti 

80.00 

6,833.36 

3. 394. 7-'i 

3,437.61 

The  lands  referred  to  in  the  report  transmitted  with  my  letter  to  yon  of  the  19th 
nltimo,  as  having  been  seleoted  June  6, 1870,  as  swamp  lands,  amounting  in  the  aggre- 
gate to  120  acres,  and  the  selection  of  lot  1  of  section  7,  township  131,  range  42,  oon- 
tsioing  6.40  acres  as  school  land  cannot  be  considered  as  valid  selections,  the  same 
having  been  made  long  subsequent  to  the  date  of  the  salt  springs  selections.  Hence 
the  alMve  are  not  included  in  the  statement  of  interferences  above. 

The  selection  of  the  east  half  of  section  10  and  north  half  of  section  14,  township  135, 
noge  45.  for  university  purposes,  Mav  8, 1872,  was  illegal,  the  said  tracts  having  been 
approved  to  the  State  as  saline  lands,  January  4, 1871.  Hence  the  reselection  of  the 
tracts  for  aniversit^  purposes  was  an  error,  and  should  not  have  been  allowed.  The 
paper  submitted  with  your  letter  is  herewith  returned. 
Yery  respectfully,  your  obedient  servant, 

J.  A.  WILLIAMSON, 

Commissioner, 
Hon.  C.  W.  Jokes, 
United  States  JSenate. 

From  the  foregoing,  it  appears  that  of  the  selections  made  inside  the 
sniveyed  limits,  and  which  have  not  been  approved,  there  is  3,437.61 
acres,  to  which  there  is  no  adverse  claim,  and  which  can  now  be  ap- 
proved and  certified  to  said  State.  It  also  appears  that  there  is  3,394.75 
acres  which  are  covered  by  adverse  claims,  for  the  greater  portion  of 
which  patents  have  already  issued,  and  to  which  title  cannot  now  be 
made  to  the  State ;  and  that  the  3,394.75  acres  represents  six  (6j  sec- 
tions by  government  subdivisions  as  originally  selected. 

The  '^ three  salt  springs  outside  of  the  lines  of  the  government  sur- 
veys with  six  sections  of  land  to  each,"  as  described  in  the  report  and 
diagram  of  selections  made  by  the  commissioners,  on  examination,  are 
found  to  be  within  the  limits  of  the  White  Earth  Indian  Reservation. 
The  Indian  title  to  the  land  embraced  within  the  present  limits  of  said 
reservation  was  ceded  to  the  United  States  by  the  treaty  of  February 
22, 1855,  between  the  United  States  and  the  Chippewa  Indians  of  the 
Mississippi.    (U.  S.  Stat,  at  Lart»e,  vol.  10,  pp.  1165, 1166.) 

By  the  treaty  with  said  Indians  of  March  20, 1865,  they  ceded  cer- 
tain re^rvations  made  in  the  treaty  of  February  22, 1855,  and  a  new 
reservation  was  set  apart  for  them  which  included  a  small  portion  of 
northern  part  of  what  is  now  White  Earth  Reservation.  (U.  S.  Stat,  at 
Urge,  vol.  13,  p.  693.) 

S.  Sep.  259 2  n._.,GoOQle 
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By  the  treaty  with  said  Indians  proclaimed  April  18, 1867,  they  ceded 
to  the  United  States  the  reservation  set  apart  by  treaty  of  March  20, 
1865,  and  in  lien  thereof  the  United  States  set  apart  the  White  Earth 
reservation.  (See  art.  2,  treaty  Mar.  19, 1867,  U.  S.  Stat  at  Large,  vol 
16,  pp.  719,720,721.) 

As  a  summary  of  the  foregoing  your  committee  find  as  follows : 

That  said  lands  were  granted  to  said  State  by  act  of  Febraary  26, 
1857 ;  that  the  selection  thereof  by  the  commissioners  appointed  by  the 
governor  of  said  State  was  proper  and  made  within  the  time  limited  by 
said  act  ^  that  the  governor  of  said  State  served  due  and  proper  notice 
of  selections  made  on  the  Commissioner  of  General  Land  Office  and 
local  land  officers;  that  the  Oommissioner  of  General  Land  Office  issaed 
instamctions  to  local  land  officers  to  mark  said  selections  on  tract-books 
and  permanent  records  of  their  o£&oe;  that  through  oversight  or  ueg* 
ligence  of  the  local  land  officers  adverse  claims  were  permitted  to  at- 
tach to  six  sections  of  the  lands  selected  within  the  surveyed  limits,  ao 
that  the  United  States  cannot  now  make  title  to  the  State  thereto ;  that 
ten  years  after  the  selection  of  the  three  springs  and  eighteen  seetioDs  of 
land  adjoining  thereto  which  were  located  outside  the  surveyed  limits, 
the  United  States  made  a  treaty  with  the  Mississippi  bands  of  Chip- 
pewa Indians,  whereby  there  was  set  apart  ft*om  lands  to  which  tbe 
United  States  acquired  title  by  the  treaty  of  February  22, 18S5j  thirty- 
six  townships  of  land  as  a  reservation,  aud  which  is  now  known  as  the 
White  Earth  reservation,  and  within  the  limits  of  which  these  lands  are 
located;  that  the  United  States  camiob  now  make  title  tberoto;  that 
the  total  amount  of  said  selections  to  which  the  United  States  cannot 
now  make  title  to  the  State  is  twenty-four  sections* 

Your  committee  are  therefore  of  opinion  that  the  State  of  Minneeota 
should  be  permitted  and  autherked  to  select  from  tbe  public  lands  of 
the  United  States,  not  otherwise  appropriated,  twenty-four  seotlDBS  of 
land  in  lieu  of  that  amount  of  lands  to  which  said  State  of  Minnesota 
was  entitled  as  aforesaid,  and  to  which  the  United  States  cannot  make 
title  to  said  State  of  Minnesota. 

Your  committee,  therefore,  recommend  the  passage  of  aceompanying 
bill. 
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2d  Session.        (  I  No.  260. 


IN  THE  SENATE  OP  THE  UNITED  STATES. 


April  16, 1678.~Ordered  to  be  printed. 


Mr.  Maxrt,  from  tbe  Oommittee  on  Military  Affairs,  sabmitted  tlie 

following 

REPORT: 

[To  accompany  bill  S.  1096.] 

The  Committee  on  Military  Affairs^  to  whom  was  referred  the  petition  of 
Samson  OoUathj  late  a  private  Company  A,  Fifty-fifth  Massachusetts 
Colored  Begiment^  respectfully  submit  thefolHwing  report : 

Samson  Goliath  is  a  colored  man.  He  was  formerly,  tis  AhowD  by  his 
swoni  petition,  a  slave.  He  *<  was  tried  by  general  court-martial  on  the 
charge  of  mntiny,  fonnd  guilty,  and  sonteoced  to  be  confined  at  hard 
labor  for  the  remainder  of  his  term  of  eulistment,  to  forfeit  all  pay  and 
allowances  then  due  or  to  become  due,  and  then  to  be  dishonorably  dis- 
tbarged  the  service  of  the  United  States."  (See  transcript  from  Adju- 
tant-Oeneral's  Office,  on  file  in  this  case.) 

Of  the  proceedings  of  the  court-martial,  the  Jndge  Advocate  General 
savs  they  appear  to  be  regnlar,  and  the  sentence  also. 

He  states  that  the  relief  asked  is  beyond  the  power  of  the  Execu- 
tive Department,  and  that  Congress  alone  has  authority  to  indemnify 
the  party  for  any  injustice  or  undue  punishment  that  he  may  have  suf- 
fered, and  it  is  to  that  branch  of  the  government  that  hisapp<*a]  should 
be  addressed.  The  sentence  of  the  general  court-martial  in  Goliath's 
case  was  promulgated  under  General  Orders  No.  136,  of  September  19, 
ld64,  headquarters  Department  of  the  South,  and  under  that  sentence 
he  was  sent  to  Fort  Clinch,  Florida,  September,  1864,  to  serve  out  his 
sentence,  bnt  his  regiment,  the  record  states,  having  been  mustered  out 
of  service,  he  was  released  and  dishonorably  discharged  before  he  had 
served  the  full  time  specified. 

Tbe  sentence  was  severe,  if  not  harsh,  under  any  circumstances,  and 
in  tbe  case  of  Samson  Goliath,  was,  in  the  judgment  of  the  committee, 
altogether  too  harsh.  He  was,  as  shown  by  his  sworn  statement,  born 
and  raised  a  slave.  ^^  Ignorance  of  the  law  excnseth  not,"  is  a  maxim 
the  committee  recognizes,  but  the  committee  submits  that  that  maxim 
has  never  been  extended  beyond  its  plain  import.  Ignorance  of  law 
cannot  be  pleaded  in  justification  or  excuse,  but  under  the  general  issue 
proof  thereof  would  be  clearly  admi!^sible  in  mitigation.  Here  the  man 
bad  lieen  bom  and  reared  a  slave.  In  the  very  nature  of  things,  his 
knowledge  of  law  must  have  been  exceedingly  limited.  The  law  is  not 
a  bed  of  Procrustes,  and  he  who  so  regards  it  knows  nothing  of  its 
philosophy.  This  fact  does  not,  so  far  as  the  transcript  goes,  appear  to 
have  been  considered  at  all.  It  might  well  have  been  considered  by 
the  court-martial  and  by  the  final  reviewing  officers.    It  was  not,  nor 
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does  it  seem  to  have  been  coDsidered  by  the  Adjataut-General  or  Secre- 
tary of  War,  who  suggest  that  this  is  not  a  meritorious  case  for  any 
action  by  Congress. 

This  question  is  one,  the  committee  submits,  upon  which  it  differs 
with  those  officers.  A  point  which  the  Adjutant-General  makes  against 
the  man  Samson  Goliath  is,  that  he  stated  that  he  received  an  honor- 
able discharge,  and  that  it  was  burned  in  the  law  office  of  John  W. 
Blake,  at  Indianapolis  (when  that  office  was  burned  in  March,  1874), 
when  in  fact  it  was  a  dishonorable  discharge.  This  point  is  by  no  means 
conclusive  when  we  come  to  consider  that  he  was  without  education ; 
that  he  had  to  make  his  mark  to  the  affidavit ;  that  he  was  raised  a 
slave,  and  in  all  likelihood  did  not  know  one  sort  of  paper  discharge 
from  another.  But  the  story  told  by  Samson  in  his  petition  under  con- 
sideration bears  evidence  of  truth  and  candor. 

Samson  states  that  the  trouble  originated  on  board  a  propeller  going 
from  Jacksonville,  Fla.,  to  Hilton  Head,  S.  G.,  out  of  a  slight  disturb- 
ance after  taps.  That  one  John  Sylvester  made  the  disturbance  because 
he  was  hungiy.  No  doubt  John  was  hangry.  Goliath  says  that  he  and 
John  were  lying  together  in  the  hold  of  the  vessel.  Not  a  very  com- 
fortable place ;  that  Lieutenant  Beau,  the  officer  on  duty,  came  to  him 
(Samson)  and  charged  Ifim  (GK)liath)  with  making  the  noise.  Samson 
denied.  Bean  said  he  would  arrest  him  (Samson  Goliath).  Goliath  in 
his  wrath  said  he  would  not  be  arrested,  because  he  had  done  nothiog. 
Doubtless  this  was  wrong.  Samson  should  have  curbed  his  angry  pas- 
sions, and  Goliath  should  have  shown  Christian  meekness.  Still  there 
was  human  nature  in  it,  and  a  good  deal  of  it.  The  biblical  history  of 
the  two  remarkable  men  whose  joint  names  he  bears,  may  have  been  read 
to  him  by  the  light  of  pine  knots  in  his  lowly  cabin  when  he  was  a  slave, 
and  the  unhappy  man  may  have  been  emulating  their  illustrious,  and,  as 
he  supposed,  righteous  examples.  At  all  events  a  better  educated  man 
than  Goliath,  a  white  man,  raised  under  the  shadows  of  the  temple  of 
justice,  would,  if  a  spirited  man,  have  proved  refractory.  How  much 
more  reason  for  believing  this  ignorant  negro,  who  believed  his  rights 
invaded,  was  honest  in  his  refusal  to  l)e  arrested.  However,  Bean  and 
his  guards  did  finally  arrest  him,  and  there  was  no  one  to  give  the  note 
of  warning-^''  The  Philistines  be  upon  thee,  Samson."  He  was  taken  on 
deck  and  tied  to  the  mast.  Here  the  real  trouble  began.  His  fHends 
finding  out  what  had  been  done  (they  were  colored  like  himselO  raised 
a  row  and  cut  him  loose.  So  his  strength  was  not  known.  That  is  just 
what  his  people  would  have  done  if  they  believed  he  had  been  wronged. 
Samson  says  he  remained  on  deck  all  night,  and  the  next  morning 
Lieutenant  Bean  came  to  him  and  told  him  that  if  he  would  get  down 
on  his  knees  and  beg  pardon  he  would  release  him  and  send  him  to  bis 
company.    Samson,  to  his  honor  be  it  said,  refused. 

He  states  that  charges  were  preferred,  that  he  was  tried,  had  no  means 
of  defense,  or  of  getting  witnesses ;  that  he  was  utterly  ignorant  ot  what 
a  court  or  a  court-martial  was.  He  states  that  at  Fort  Clinch,  under 
his  sentence,  he  did  double  duty  at  hard  labor,  until  he  was  sent  to  his 
regiment. 

Samson  produces  the  affidavits  of  John  H.  Martin,  George  Johnson, 
Hamilton  Gurry,  and  Willliam  Jones,  who  state  that  they  were  on  board; 
know  of  the  disturbance ;  know  it  was  raised  by  Sylvester  and  not  by 
Samson,  and  know  that  he  was  a  good  and  obedient  soldier ;  that  they 
complained  to  Sylvester ;  that  he  (Sylvester)  was  the  man  who  created 
the  disturbance,  and  not  Samson,  and  that  Sylvester  admitted  it  to  him; 
that  Sylvester  is  dead,  died  at  Indianapolis  a  few  days  after  he  returned 

Digitized  by  V^OOQ IC 


SAMSON   GOLIATH.  3 

from  the  Army  after  his  discharge.  Three  other  men,  Nathan  Lane, 
James  Rhodes,  and  Solomon  Moss,  swear  they  were  also  on  board  at  the 
time  of  the  distarbance ;  that  Sylvester  was  the  man  who  made  the  noise, 
and  Uiey  know  it,  and  that  Sylvester  at  different  times  confessed  he  was . 
the  gnilty  party,  and  that  Samson  was  an  orderly,  obedient,  and  faithfnl 
Boldier.  It  may  be  asked  why  was  not  this  testimony  produced  on  the 
trial  f  The  answer  is,  the  man  on  trial  was  a  poor,  ignorant  negro, 
who  had  been  raised  a  slave,  was  nnder  arrest,  and  knew  not  the 
methods  of  the  law.  Samson  flies  the  statement  of  a  number  of 
citizens  of  Indianapolis  that  they  have  known  him  since  the  war,  and 
that  he  is  an  orderly,  industrious,  faithful  citizen.  The  attorney  of  Sam- 
son, John  W.  Blake,  esq.,  of  Indianapolis,  is  fully  indorsed  by  the  late 
Senator  Morton,  in  a  letter  to  the  Secretary  of  War  dated  March  10, 
1877.  Mr.  Blake  says  Samson  is  a  faithful  man,  with  a  wife  and  four 
children,  and  is  too  poor  to  employ  counsel;  that  he  (Blake)  has  aided 
him  in  prosecuting  his  claim  without  fee  or  reward,  and  is  prompted  by 
friendship. 

Upon  the  whole  case,  the  committee  is  of  opinion  that  Samson  has 
suffered  enough,  wherefore  the  committee  recommends  that  the  sentence 
of  the  general  court-martial  in  the  case  of  Samson  Goliath,  late  private 
Company  A,  Fifty -fifth  Massachusetts  Yoluntefirs,  colored,  promulgated 
in  General  Orders  No.  136,  of  September  19, 1864,  headquarters  De- 
partment of  the  South,  be  set  aside ;  that  the  order  or  discharge  dishon- 
orably discharging  him  from  the  Army  be  revoked,  and  that  the  Secre- 
tary of  War  be  directed  to  grant  him  an  honorable  discharge,  to  bear 
date  as  of  the  date  of  said  dishonorable  discharge,  and  the  committee 
recommends  the  passage  of  the  accompanying  bill. 
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2d  8e99um.       f  \  No.  261. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 


April  16, 1876. — Ordered  to  be  printed. 


Mr.  Spenceb,  from  the  Committee  on  Military  Affairs,  sabmitted  the 

following 

REPORT: 

[To  aecompany  bill  S.  785.] 

The  Committee  on  Military  Affairs^  to  whom  was  referred  the  bill  {S,  785) 
to  provide  for  building  a  military  post  for  the  protection  of  the  citizens  of 
the  Black  Hills  regionj  have  had  the  same  under  consideration^  and  sub- 
mit the  following  report : 

Your  committee,  wishing  to  be  apprised  of  the  necessity  for  constract- 
iog  a  military  post,  as  contemplated  by  the  bill,  addressed  the  honora- 
ble Secretary  of  War  on  the  subject  of  date  February  26, 1878,  to  which 
the  following  reply  has  been  received : 

War  Department,  Washington  Crry, 

Mardt,  6, 1878. 
Sm:  I  have  the  honor  to  acknowledge  the  receipt  of  yonr  letter  of  the  26th  nltimo, 
mclosing  Senate  bill  785,  "  to  proYide  for  bnilding  a  military  post  for  the  protection  of 
the  citizens  of  the  Black  Hills  region/'  and  requesting  the  Committee  on  Military 
Affairs  to  be  advised  as  to  the  propriety  of  the  passage  of  said  bill,  and  beg  to  inform 
the  committee  that  this  bill  is  approved  by  the  General  of  the  Army,  who  reports  upon 
the  subject  as  follows : 

"  We  must  keep  pace  with  onr  rapidly -growing  frontier ;  valaable  mines  now  exist 
iDd  are  beini;  developed  in  the  BlacK  Hills  of  Wyoming. 

"Incidental  thereto,  farms  and  ranches  are  being  opened  (necessarily  scattered  and 
exposed  to  Indian  depredations),  which  will  need  military  protection.    Troops  cannot 
riist  in  that  region  without  shelter,  and,  therefore,  a  post  seems  necessary. 
**  The  amoant,  $150,000,  is  deemed  ample." 
Very  respectfully,  yonr  obedient  servant, 

GEO.  W.  McCRAEY, 

Secretary  of  War, 
Hon.  George  £.  Spencer, 

Ckavrman  Ommittee  on  Afilitary  Affairs,  United  States  Senate. 

loasmnch  as  the  Secretary  of  War  advises  yonr  committee  that  the 
bill  is  approved  by  the  General  of  the  Army,  who  considers  the  con- 
8traction  of  snch  a  military  post  in  the  region  indicated  necessary  for 
the  protection  of  the  citizens  of  the  Black  Hills  country  and  for  the 
shelter  of  troops,  also  that  the  sum  of  (150,000  is  deemed  ample  for 
SQch  purpose,  your  committee  recommend  the  passage  of  the  bill. 
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2iSema$^      4  )  So.  2«2. 


IN  THE  SENATE  OP  THE  UNITED  STATES. 


April  17,  ISra-^Oidered  to  be  printeA. 


Mr.  Plumb,  from  the  CoDiiDittee  en  Military  Affairs,  aabroltfed  the 

foUowiitg 

REPORT: 

[To  accompany  bill  S.  112.] 

Tke€mnmiftee  on  MUiknry  Affairs^  to  iribom  woi  referred  the  biU  {8. 112) 
^'  to  make  an  additional  article  of  war^^  have  had  the  eame  under  contfid- 
eratUm^  and  eubmU  the  foUowing  report : 

The  adtttMttal  artiele  piwpeaed  prohibits  ^  gambling,  or  tiie  playing 
at  €drds  or  other  ffasoes  ftr  nou^  or  other  valaaMe  slake,  or  the  tre- 
quanting  of  gamUing-resoits,"  upon  penalty  of  dismissal  from  the  serv- 
ice. The  committee  oave  no  doubt  that  the  vioe  which  the  bill  seeks 
to  SQppma  is  oxtnHnely  prejadicial  to  the  interests  of  the  service,  as 
wrfl  as  iojariovs  to  the  individual  character  and  standing  of  the  officers 
and  soldiers  engaged  iu  it.  They  believe  the  subject  to  be  a  proper  one 
for  legislation. 

By  the  first  patagiapfc  ef  arHole  eight  for  the  government  of  the 
Nayy,  gambtiiig  is  amaBg  the  oiSuaaea  HMMle  pooiabaUe  by  court-mar- 
tial. Tbm  eeoMiitim  eaBtaat  'seMeive  whv  theve  shMid  be  a  dfiaerhttina- 
tioQ  between  the  Army  simI  8«vy  in  tms  vegard.  AsMiig  the  reeom- 
mendations  contained  m  the  last  anuoal  report  of  the  Judge- Advocate- 
tieaetal  of  the  Army  is  the  &>IU>wuigs 

Tbat  tbeie  be  sogjAit  to  be  enacted  by  CoDgroKi  an  adflitional  article  of  war,  aiak- 
fog  ronl^iable,  at  Ae  discretioo  of  a  eoort-maHial,  Ike  oflbiiee  of  xambUiis  by  offleers 
w  MudiefB  of  ^e  Ani^,  The  criaihial  code  for  tbe  gorrernmeiit  of  the  Ttavy  contaias 
au  artide  ni*kliig  gfktiibling  ppniabable  aa  '*  saandaloos  ooadact,  to  tbe  da«nnietioo  of 
good  jMxala,"  and  an  eonal  peeoiwfcty  Sa  beUeved  to  exiat  for  snob  a  provision  in  the 
Aitides  of  War.  The  Tice  of  gambling,  aa  I  gather  from  leoofda  of  eouxta^maBtialy 
and  other  antbanto  inliiKmation,  prey«la  to  a  very  conaidacabia  extent  in  onr  Anny. 
It  is,  howcTer,  not  paalihaMe  m  mk^  bot  only  in  oartain  caeea»  as  wbace  oommitted 
by  a  dSabocaiii^-oiBleer  of  the  goyemment,  or  under  cironnmtancea  refleotinff  some  pe- 
cQliar  didionor  on  the  party.  This  yice,  I  need  not  add,  is  meet  demoralizing  in  ita 
etSwta,  and  aaaaaearttj  tanda  ta  lalax  the  booda  e#  military  obligation  and  doty.  Both 
to  pat  a  stop  to  an  immoral  indulgence  pat^ndioial  to  good  order  and  military  diaci- 
pliiie,  ia  wall  ao  to  proteat  yonng  oflicera  having  email  pay,  who  we  too  often  led  into 
It  bf  tiieir  anpeziocB  in  rank,  I  wonld  recommend  that  gambling,  or  the  placing  at 
eaids  or  otSier  gamea  for  money  or  otiiar  valnable  stake,  be  abaolntely  and  positivelg 
ptohibitad  in  tne  Arm^  by  the  proper  legislation  to  be  songht  from  Congreaa. 

Hie  eommfttee  W\j  concur  in  tbe  views  of  the  Judge- AdT0cate-6ei> 
eral,  and  are  satisfied  tbat  his  estimate  of  the  pernicious  effect  of  tbis; 
^iss  upon  the  morals  and  diaeiplitie  ef  the  Army  is  not  emgigfraited.. 
It  will  be  observed  that  it  is  held  by  the  law  department  of  the  Army 
that  gambling,  unless  committed  under  peculiarly  discreditable  circum- 
fitances,  is  not  punishable  by  court-martial,  and  the  committee  are 
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fitroDgly  of  the  opinion  that  sncli  defect  should  be  remedied  by  prohib- 
itive legislation.  The  law-making  power  should  not  be  deterred  from  tbe 
enactment  of  necessary  penal  laws  by  the  anticipation  of  a  prevalent 
disposition  to  evade  or  defy  them ;  but  shonld,  on  the  contrary,  resort 
to  the  most  effectaal  means  for  their  enforcement. 

By  the  general  regulations  of  the  British  army  it  is  made  the  duty  of 
the  commanding  officer  of  a  corps  ^^to  discountenance  any  disposition 
in  his  officers  to  play  at  any  game  for  high  stakes."  •  •  •  <<  All 
gambling  in  garrison,  camp,  or  cantonments  is  strictly  forbidden.^ 
♦  ♦  ♦  «  No  tippling  or  gambling  is  to  be  allowed  in  any  of  the  bar- 
rack-rooms." ♦  ♦  ♦  In  hospitals  "  every  species  of  gaming  is  strictly 
forbidden."  ♦  ♦  ♦  In  regimental  recreation-rooms  "  all  gambling  is 
strictly  prohibited.' 

The  committee  are  inclined  to  believe  that  the  bill  under  considera- 
tion would  be  better  calculated  "to  efifect  its  object  if  it  were  so  modified 
as  to  make  a  distinction  between  officers  serving  with  troops  and  soldiers 
not  on  furlough  and  others,  and  also  between  the  grades  of  punishment 
for  the  first  and  second  offense.  To  this  end  they  offer  a  substitute  for 
the  bill,  embracing  these  features,  with  others.  Submitting  herewith 
the  accompanying  papers  from  the  War  Department,  the  committee 
recommend  the  adoption  of  the  substitute. 

10194.]  War  Dkpartmknt, 

Washington  City^  December  29, 1877. 
.  Sir  :  In  reply  to  yonr  letter  of  the  5th  instant,  inolosins  for  my  views  Senate  bill  No. 
112,  to  make  an  additional  article  of  war  prohibiting  gambling,  I  have  the  honor  to  in- 
close copy  of  a  report  of  the  General  of  the  Army,  dated  the  ISth  instant,  and  of  the 
Jndge-Adyooate-General,  dated  tbe  19th  instant,  giving  their  views  npon  the  snbjeet 
Very  respectfully,  your  obedient  servant, 

GEO.  W.  McCBARY, 

iieoretaryqf  War. 
Hon.  P.  B.  Plumb, 

Of  the  Committee  on  Military  Affairs,  United  States  Senate. 

[Copy  1st  and  3d  indonemnts  on  lOlH  'W'ar  Department,  18T7.] 
Headquarters  of  the  Abmt,  Waskinifttm,  D,  C,  Dtoember  15^  1877. 

Bespectfally  returned  to  the  honorable  Secretary  of  War,  with  the  opinion  that  the 
enactment  by  Congress  of  the  bill  herewith  (Senate,  112)  wonld  be  ill-Umed  and  an- 
wise. 

I  believe  the  vice  of  gambling  is  less  in  extent  at  this  time  than  at  any  previous  ne- 
riod :  whereas  the  inference  wonld  be  that  it  was  a  growing  and  dangerous  evil  at  tois 
moment.  In  all  ages  and  at  all  times  men  have  risked  money  on  the  chances  of  a 
horse-race,  the  toss  of  a  copper,  or  a  game  of  cards,  and  no  law  can  prevent  it.  Good 
morals  are  the  result  of  thought  and  association,  not  of  law.  The  Army  is  now  sub- 
ject to  the  laws  of  the  locality  on  this  subject,  and  are  moreover  liable  to  court-mar- 
tial if  the  officer  be  a  disbursing-agent.  This  ought  to  suffice  and  does  suffice,  and 
my  conviction  is,  from  association  with  young  officers,  that  there  is  less  gambling  now 
in  the  Army  than  at  any  time  since  1840. 

In  the  new  Army  Regulations  contemplated  we  can  add  any  additional  rules  that 
may  seem  necessary  to  approach  an  utter  eradication  of  a  bad  habit,  if  it  exists. 

W.  T.  SHERMAN,  General, 

Bureau  of  Military  Justice,  Deoember  19, 1877. 

fiespectfully  returned  to  the  Secretary  of  War. 

I  am  of  opinion  that  an  article  of  war  of  the  purport  of  that  proposed  in  the  within 
1)111  wonld  be  a  most  desirable  addition  to  our  military  code ;  and  it  was  in  this  opio- 
ion  that  I  recommended  the  adoption  of  such  an  enactment  in  my  recent  annaal  re- 
port, of  which  a  copy  is  inclosed.  This  recommendation  was  based  upon  facts  gatli- 
ered  from  the  records  of  courts-martial  reviewed  by  me  in  my  official  capacity,  as  well 
as  upon  much  other  authentic  information,  the  result  of  all  which  was  the  dear  con- 
viction that  the  vice  of  gambling  was  even  more  prevalent  in  our  Army  than  that  of 
intemperance,  and  equally  with  the  latter  called  for  prohibitive  legislation^  thoagh 
.neither  is  as  common  now  as  formerly. 

Further,  since  making  the  recommendation  referred  to,  I  have  received  additioual 
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infonuation  in  regard  to  the  extent  of  the  practice,  which  has  strongly  confirmed  the 
coocliuion  to  which  I  bad  previously  arrived. 

I  have  a  decided  impression  that  it  would  be  a  great  comfort  to  the  wives  of  not  a 
few  officers  and  soldiers  should  Congress  adopt  some  radical  measure  by  which  their 
bosbands  might  be  prevented  from  wasting  in  gambling  the  pay  so  much  needed  for 
the  support  of  their  families ;  and  I  think  it  would  be  a  useful  protection  to  young 
officers  should  it  be  made  a  criminal  offense  for  their  seniors  to  win  money  from  them. 
Tbe  most  fatal  feature,  however,  of  the  practice,  in  a  military  point  of  view,  and  that 
which  was  mainly  indicatod  in  my  report,  is  the  constant  relaxation  of  discipline 
which  such  a  practice  must  induce.  Where  officers  gamble,  soldiers  will  do  the  same ; 
saperiors  will  gsmble  with  inferiors ;  and  mutual  respect  and  deference  will  neces- 
sarily beeome  seriously  impaired. 

I  may  add  that,  for  resorting  to  the  proposed  legislation,  there  are  peculiar  reasons 
growing  out  of  the  public  relations  of  the  military  commnnitv.  Should  a  professional 
man— a  lawyer  or  physician — indulge  in  gambling,  he  would  be  condemned  by  the 
Toice  of  society  and  punished  by  the  loss  of  business.  Certainly  no  less  high  a  stand- 
ard should  be  applied  to  the  Army,  whose  members  have  been  specially  selected  to 
lerre  and  represent  the  United  States  in  responsible  positions. 

The  subject  is,  in  my  judgment,  too  grave  and  important  a  one  to  be  left  to  be 
disposed  of  by  Army  Regulations  or  orders.  Of  these  the  province  is  properly  con- 
fined to  mere  minor  details  of  administration.  They  cannot  legislate ;  but  what  is 
Deeded  here  is  legislation — a  positive  enactment  by  which  the  people  of  the  United 
States  shall  prohibit  the  act  ol  gambling  in  their  Army,  and  make  it  severely  punish- 
able as  a  military  crime.  In  my  Judgment,  anything  short  of  such  le^pslation  will  be 
in  tbe  future  (as  it  has  been  in  the  past)  quite  futile  to  arrest  the  vice  m  question. 

I  would  add  that,  in  framing  such  an  enactment,  a  provision  should,  in  my  opinion, 
be  introduced  revoking  the  appointment  of  any  poat-trader  who  shall  permit  gambling 
by  officers  or  soldiers  in  any  building  or  room  connected  with  his  trading-establishment 
or  elsewhere.  The  fact  has  been  brought  to  my  knowledge  by  high  mintary  authority 
that  it  is  the  facilities  afforded  by  the  so-called  *'  club-room,"  or  similar  place  of  meet- 
mj;,  provided  at  the  trader's,  which  constitnte  at  present  the  most  effectual  inducement 
to  gambling  by  officers,  both  among  themselves  and  with  civilians,  at  military  posts. 

in  such  an  enactment  I  would  also  make  it,  in  express  terms,  the  duty  of  every  post 
commander  not  only  to  bring  promptly  to  trial  any  soldier  of  his  command  who  shall 
offend  against  the  new  article,  but  also  to  promptly  report  to  his  proper  superior  or  to 
the  Secretary  of  War  every  case  of  gambling  by  an  officer  of  his  command,  with  a  view 
to  bis  trial  by  a  court  to  be  convened  by  the  proper  authority.  I  would  further  make 
it  incnmbent  upon  him  to  report  to  the  Secretary  of  War  the  case  of  any  trader  per- 
mitting gambling  on  his  premises  at  the  post. 

In  ooDciusion,  I  would  repeat  that,  in  my  judgment,  the  within  bill,  while  possibly 
too  general  in  its  application  to  aH  officers,  without  reference  to  their  serving  with  troops 
or  beioff  on  active  duty,  and  while  defective  in  imposing  only  ''dismissal  fh>m  the 
fterriee^  in  caaea  of  sorters,  is,  in  its  aim  and  effect,  a  most  commendable  and  judicious 
loeasure.  The  experience  of  its  author  during  his  military  career  no  doubt  impressed 
the  fact  upon  hia  mind  that  the  absence  of  such  an  article  was  a  serious  defect  in  our 
military  statnt«  law.  In  the  bolder  penal  code  of  the  Navy  the  vice  of  gambling  is 
stigmatized  as  *'  ecandaloue  condtiotf  tending  to  ike  destmctum  of  good  morals";  and  I  fully 
coucor  in  the  conviction  that  the  military  code  should  be  no  less  explicit  in  denouncing 
and  making  punishable  as  a  grave  offense  the  same  immorality. 

W.  M.  DUNN, 
Judge-  A  dvocaie-  General. 
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IN  THE  SENATE  OF  THE  UNITED  STATES. 


April  17, 1878.— Ordered  to  be  printed. 


Mr.  Sargent,  from  the  Oommittee  on  Naval  Affairs,  submitted  the 

followlDg 

REPORT: 

[To  accompany  bill  H.  R.  1855.] 

The  Committee  on  Nwoal  Affairs^  to  whom  was  referred  {H.  R.  1855,  *'An 
act  for  the  relief  of  John  0.  Bay/'  report: 

The  Committee  on  War-Claims  of  the  Hoase  of  Representatives,  at 
the  present  session,  made  the  following  report  in  this  case : 

In  April,  1864,  said  Ray  was  employed,  at  a  salary  of  $400  per  month,  as  pilot  of  the 
steamboat  Champion  No.  3,  then  employed  in  towing  barges  of  coal  for  the  Army  and 
Nary  of  the  Lower  Mississippi.  When  the  boat  reached  the  mouth  of  Red  River,  aboat 
the  15th  of  April,  she  was  ordered  and  compelled,  against  the  protest  of  her  officers 
and  crew,  to  proceed  np  that  river  to  Alexandria,  abont  120  miles,  and  report  to  Com- 
modore D.  D.  Porter  with  one  barge  of  coal,  and  when  she  did  so,  she  was  then  required 
and  oompeUed,  against  the  protest  of  officers  and  crew,  to  proceed  about  120  miles 
&rther  np  the  river  to  assist  in  raising  the  sunken  United  States  vessel  Eastport. 

Commodore  Porter  accompanied  the  expedition  in  his  flag-boat  and  commanded  it. 
On  the  return,  they  came  to  a  Confederate  battery  of  19  gnns,  meantime  erected  near 
the  mouth  of  Cain  Creek,  and  in  running  the  same,  under  the  orders  of  Commodore 
Porter,  the  boiler  of  the  Champion  No.  3  was  exploded  by  a  shot,  and  only  seven  per- 
sons out  of  170  on  board  escaped  with  their  lives.  The  Champion  No.  3  was  also  totally 
destroyed,  and  the  survivors  of  both  crews  made  prisoners  of  war,  and  confined  at  Camp 
Ford,  Texas,  where  they  suffered  privations  and  exposures  scarcely  paralleled  in  the 
history  of  the  war.  The  claimant  asks  to  be  paid  his  wages  during  the  time  he  was  a 
prisoDer. 

This  claim  was  presented  to  the  accounting-officers  of  the  Navy  for  payment,  and  re- 
jected for  want  of  authority  to  allow  it,  as  appears  by  the  following  extract  from  a 
letter  of  the  Second  Comptroller  of  the  Treasury,  in  reply  to  a  request  on  behalf  of  your 
committee  for  information : 

^' I  entered  upon  the  examination  with  reluctance,  for  I  had  already  become  impressed 
that  the  claimant,  as  a  survivor  of  the  terrible  disaster  referred  to  and  the  dangers 
of  the  long  and  irksome  incarceration,  deserved  substantial  recognition  at  the  hands 
of  the  government,  and  I  knew  of  no  law  that  authorized  the  adjustment  of  his  claim 
by  the  accounting-officers  of  the  Treasury.  After  examination  of  the  case  it  was  with 
regret  that  I  came  to  the  conclusion  that  his  case  is  casus  omissus. 

"Congress  has  directly  provided  (R.  8.,  ^  3463)  that  one  who  sustains  damage  by  the 
destniction  by  an  enemy  of  a  vessel,  while  such  property  is  in  the  military  service, 
shall  be  paid  the  value  of  the  vessel.  And  section  4693,  Revised  Statutes,  has  been 
construed  to  authorize  the  payment  of  a  pension  in  a  case  where  the  terms  of  employ- 
ment were  the  same  as  that  unaer  which  claimant  was  engaged  at  the  time  of  the  dis- 
aster. I  have  examined  carefully  the  regulations  of  the  Army  and  of  the  Navy  and 
the  acts  of  Congress,  together  with  the  authorities  cited  by  the  claimant's  attorney, 
and  I  am  unable  to  find  any  like  provision  that  would  authorize  the  accounting-officers 
of  the  Treasary  to  sustain  this  claim  witbont  fnrther  legislation. 
"  I  am,  very  respectfully, 

"  W.  W.  UPTON, 
**  Second  Comptroller. ' 
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Yonr  committee  fally  ooncar  with  the  Secood  Comptroller  as  to  the  Justice  and  merit 
of  this  claim. 

Under  the  laws  ahove  referred  to  the  owner  of  the  vessel  has  been  paid  its  Talae  and 
the  widows  of  the  killed  have  been  pensioned.  No  good  reason  exists  why  the  BurriT- 
ors  should  not  be  paid  wages  during  the  time  of  their  captivity.  If  their  oomradea 
who  lost  their  lives  were  in  the  service  of  the  United  States  so  as  to  entitle  their  widoire 
to  pension,  surely  the  survivors  were  in  the  service  and  entitled  to  pay.  If  the  owner 
of  the  vessel,  who  risked  his  property  in  the  service  of  the  United  States,  was  entitled 
to  compensation  for  its  loss,  then  a  fortiori  (as  life  and  liberty  are  dearer  than  prop- 
erty) he  who  risked  his  life  and  lost  his  liberty  in  the  service  of  the  United  States 
should  at  least  have  pay  tor  the  time  lost  in  captivity.  And  such  is  the  mhng  and 
practice  in  auditing  accounts  for  services  in  the  Quartermaster's  Department  of  the 
Army  in  precisely  similar  cases,  as  appears  by  the  following  letter  received  by  yoor 
committee  in  reply  to  an  inquiry  addressed  to  the  Third  Auditor  of  the  Treasury,  who 
has  charge  of  that  duty  in  Army  account's: 

"Treasury  Department,  Third  Auditor's  Office. 

"  Wiuihingion,  D.  C,  January  24, 1?78. 

"  In  response  to  yonr  letter  of  the  22d  instant,  asking  as  to  the  practice  of  this  office 
in  reference  to  claims  fSled  by  employ^  of  the  Quartermaster's  Department  for  compen- 
sation as  such  employes  while  held  as  prisoners  of  war,  you  are  informed  that  it  ha^ 
not  been  the  custom  of  this  office  to  make  any  allowance  to  such  persons  merely  %k 
damages  for  detention  while  in  captivity.  Tbe  action  of  the  office  has  been  founded  on 
the  theory  that  iiersons  hired  by  the  Quartermaster's  Department  and  carried  on  the 
rolls  of  that  department  continue  to  be  tbe  servants  thereof  during  captivity*  and  are 
entitled  to  be  paid  at  tbe  rate  of  hiring  until  discharged  from  the  service.    *    *    ' 

^'  The  favorable  action  of  this  office  has  not,  however,  been  confined  to  persons  iu  tbe 
service  of  the  Quartermaster's  Department  under  express  contract,  but  has  been  ex- 
tended to  the  crews  of  boats  which  have  been  impressed  into  the  mllitarjr  service,  which 
crews  have  been  subsequently  captured,  upon  the  theory  that  by  the  impressment  of 
the  boat  the  government  makes  tbe  employ^  of  the  owners  its  servants. 

**  There  is  no  special  statute  authorizing  these  allowances,  but  the  act  of  1817  (sec. 
277,  Rev.  Stats.)>  imposing  upon  the  Third  Auditor  the  duty  of  examining  all  accounts 
of  the  Quartermaster's  Department,  has  been  deemed  to  confer  ample  authority  for  the 
action  taken. 

"  In  reference  to  compensation,  tbe  rule  has  been  to  continue  to  an  employ^  the  pay 

he  was  receiving  from  his  employer  at  the  time  of  the  capture,  and  to  continue  the 

same  while  he  is  actually  held  as  a  prisoner  of  war — that  is  to  say,  up  to  the  time  of 

his  parol — allowing,  in  addition,  a  reasonable  time  for  his  return  to  the  port  of  shipment 

"  I  am,  sir,  very  respectfully,  your  obedient  servant, 

"  HORACE  AUSTIN,  Auditor." 

It  would  thus  seem  that  in  precisely  similar  cases  ^ay  is  allowed  in  the  Army  and 
disallowed  in  the  Navy.  Yonr  committee  do  not  question  the  correctness  of  the  ralis{( 
in  either  case.  It  is  probably  oqbus  oimmus  in  the  case  of  the  Navy,  as  the  Second 
Comptrpller  suggests ;  but  it  is  evident  that  the  government  should  be  prompt  to  mete 
out  the  same  justice  to  the  gallant  men  who  do  the  $ame  services  in  time  ot  dauger, 
whether  done  in  the  Army  or  the  Navy.  Whether  an  act  be  performed  under  tbe 
orders  of  a  general  or  of  a  commodore,  can  make  no  possible  difference  either  in  its 
merit  or  its  worth. 

Your  committee  recommend  that  the  bill  do  pass. 

The  committee  agree  with  the  statement  of  facts  and  the  law  above 
given,  and  believe  that  the  case  presents  a  meritorious  claim.  They 
deem  it  necessary  only  to  add  a  few  particulars  of  fact.  Early  in  April, 
1864,  at  Cairo,  111.,  arrangements  were  made  with  the  owner  and  the 
captain  of  the  Champion  No.  3  to  go  into  the  service  of  the  governmeut, 
in  which  she  was  to  tow  barges  of  coal  down  the  Lower  Mississippi  tor 
tbe  government  vessels.  At  the  same  time  and  place  the  claimant  was 
employed  by  the  owners  as  its  pilot,  with  a  salary  of  $400  per  month, 
with  an  agreement  that  his  services  as  snch  pilot  were  to  be  limited  to 
the  Mississippi,  and  not  to  extend  to  its  tribataries.  The  sabseqaeut 
nse  of  the  steamer  and  employment  of  its  officers  was  compelled  under 
threats  of  arrest  and  confinement  iu  irons,  and  a  government  officer 
was  put  on  board  to  secure  compliance  with  the  new  orders.  Up  to  this 
time  the  claimant's  services  had  beeu  under  a  voluntary  contract,  but 
now  became  and  continued  under  compulsion.    After  the  destruction  of 
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the  steamer,  as  related,  Bay  was  taken  prisoner  and  held  as  such  antil 
the  foUowing  spring.  He  made  his  escape  on  the  15th  of  February, 
1865.  It  took  thirty-nine  days  for  him  to  reach  his  home.  A  period  of 
eleven  months  and  nine  days  elapsed  from  the  date  of  his  impressment 
uDtil  he  escaped  and  reached  his  home. 

The  rule  followed  in  the  War  Department  in  snch  cases  seems  just — 
that  persons  impressed  into  the  military  service  become  the  servants  of 
the  government  and  continue  to  be  its  servants  during  captivity,  and  are 
entitled  to  be  paid  at  the  rate  of  hiring  until  discharged  from  the  ser- 
vice, allowing  in  addition  a  reasonable  time  for  returning  to  the  place  of 
shipment. 

We  therefore  recommend  the  passage  of  the  bill,  as  in  every  respect 
jQSt  and  equitable. 
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Mr.  Saboent,  from  the  Committee  on  Naval  Affairs,  submitted  the 

following 

EEPORT: 

[Ta  aeoompany  bill  S,  963.] 

The  CommiHee  on  Naval  AffairSj  to  whom  was  rrferred  the  bill  (8.  093) 
to  correct  the  record  of  a  naval  offieer^  report : 

Aloysina  Job6  Kane  entered  the  naval  service  in  March,  1861,  at 
seventeen  yeara  of  age,  by  appointment  as  master's  mate,  and  in  Sep- 
tember, 1864,  was  appointed  acting  ensign,  both  appointments  being  in 
the  Yolnnteer  and  not  in  the  Regular  Navy,  and,  as  expressed  in  the 
letters  of  appointment  of  the  Secretary  of  the  Navy,  <<on  temporary 
service."  He  was  never  commissioned,  and  was  never  in  the  BeguUur 
Navy.  We  gather  from  his  papers  that  he  was  summarily  dismissed 
from  the  service,  after  the  filing  of  the  opinion  of  a  court  of  inquiry,  on 
charges  preferred  against  him  by  Mr.  Peck,  United  States  minister  to 
Hayti,  to  the  effect  that  he  had  received  $25,000  in  gold  from  General 
Fabre  Greffrard,  then  President  of  Hayti,  for  delivering  up  certain  docn- 
ments  which  had  been  intrusted  to  him  by  a  prominent  rebel  against 
the  Haytian  Republic,  the  delivery  of  which  saved  President  Geffrard 
and  his  cabinet  from  assassination.  On  the  filing  of  the  opinion  of  the 
coart  of  inqairy.  Secretary  Welles  addressed  Mr.  Kane  as  follows : 

Navy  Department, 
Washington,  Ibth  y<n\,  1666. 
Sir:  I  conseqnence  of  the  facts  appeariDS  in  the  report  of  the  court  of  inqairy  re« 
eently  held  in  your  ca«e  at  Port  an  Prince,  Hayti,  you  are  dismissed  from  the  service 
and  from  this  date  will  no  longer  be  regarded  as  an  officer  of  the  Navy. 
Bespectfully, 

GIDEON  WELLES. 
Secretary  of  the  Xavy, 
Late  Acting  Ensign  A.  J.  Kane. 

The  act  of  July  13, 1866  (14  Stat.,  93)  provides  that  no  officer  shall, 
in  time  of  peace,  be  dismissed  from  the  service,  except  upon  and  in 
pursuance  of  the  senteuce  of  a  court-martial  to  that  effect  or  in  com- 
motatioQ  thereof. 

The  order  of  Secretary  Welles  was  made  after  the  return  of  peace. 
The  insurrection  was  officially  declared  to  be  suppressed  by  the  Presi- 
dent's proclamatiou  of  August  20,  1866. 

Section  12, 13  Statates  at  Large,  page  489,  provides  that  in  case  any  offi- 
cer of  the  military  or  naval  service  who  may  be  dismissed  by  authority  of 
the  President  shall  make  an  application  in  writing  for  a  trial,  setting 
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forth,  ander  oath,  that  he  has  been  wroDgfally  and  nnjnstly  dismissed, 
the  President  shall,  as  soon  as  the  necessities  of  the  public  serTioe  may 
permit,  convene  a  conrt-martial  to  try  snch  officer  on  the  charge  on 
which  he  was  dismissed ;  and  if  such  conrt-martial  shall  not  award  dis- 
missal or  death  as  the  punishment  of  snch  officer,  the  order  of  dismissal 
shall  be  void;  and  if  the  conrt-martial  is  not  convened  within  six  months 
from  the  presentation  of  the  application  of  such  officer,  the  sentence  of 
dismissal  shall  be  void. 

Under  this  provision  of  law  Acting  Ensign  Kane  petitioned  the  Presi- 
dent for  a  trial  of  the  charges  against  him  by  a  conrt-martial,  which 
was  declined  under  an  opinion  of  the  Solicitor  of  the  Navy  Department, 
who  held  that  the  above  statnte  had  no  application  to  the  case  of  Mr. 
Kane,  becanse  the  latter  had  only  a  temporary  appointment,  revocable 
at  the  pleasure  of  the  Secretary,  and  that  the  dismissal  of  Mr.  Kaue 
was  to  be  treated  as  a  mere  discharge,  which  the  Secretary  had  power 
at  any  time  to  make.  In  this  opinion  he  said :  '^It  may  be  that,  but  for 
the  report  of  Mr.  Kane's  misconduct,  the  Secretary  would  have  choseu 
some  other  time  for  this  exercise  of  the  power  conferred  upon  him  by 
Congress,  but  the  validity  of  the  act  of  dismissal  does  not  depend  upon 
the  circumstances  which  led  the  Secretary  to  select  that  particular  time 
for  the  exercise  of  his  authority." 

The  committee  do  not  agree  with  this  view  of  the  law  taken  by  the 
Solicitor.  He  uses  the  words  '^discharge"  and  '^ dismissal"  as  if  he  cou- 
sidered  them  synonymous,  but  the  distinction  is  quite  obvious.  Ad 
officer  who  is  honorably  discharged  from  the  Navy  is  in  a  different  sita- 
ation  from  one  dishonorably  dismissed,  as  Kane  was.  Further,  the  lan- 
guage of  the  act  first  referred  to,  ^^no  officer  in  the  military  or  naval 
service,"  applies  as  much  to  temporary  as  to  regular  officers.  Neither 
are  to  be  dishonored  without  trial  unless  they  acquiesce  therein  by 
neglecting  to  ask  for  trial,  which  might  be  taken  for  confession. 

As  Mr.  Kane  asked  for  a  trial  on  the  charges  made  against  him,  and 
which  were  considered  in  the  opinion  of  the  court  of  inquiry,  and  this 
was  refused,  the  committee  think  that  there  is  no  presumption  that  he 
had  been  guilty  of  dishonorable  conduct.  He  states  that  he  could  not 
obtain  legal  aid  or  counsel,  and  did  not  call  a  single  witness  in  his  be- 
half before  the  court,  and  arraigns  the  court  as  incompetent,  and  their 
proceedings  as  infamous,  although  he  does  not  in  terms  deny  the  truth 
of  the  charges.  The  committee  have  not  thought  it  necessary,  in  their 
view  of  the  legal  presumptions,  to  look  into  the  record  of  the  court  to 
determine  the  validity  of  the  reasons  it  gave  for  its  action  or  the  nature 
of  the  testimony  to  support  it. 

Failing  to  procure  a  trial  by  court-martial,  on  the  1st  of  January,  1870, 
Mr.  Kane  addressed  a  letter  to  the  Secretary  of  the  Navy,  calling  atten- 
tion to  his  previous  application  to  the  President,  and  to  the  fjact  that  a 
court-martial  had  not  been  convened  within  the  time  specified  in  the  act 
above  mentioned,  and  claiming  that  his  dismissal  was  void  aft  initio. 
Accompanying  this  letter  he  sent  his  resignation,  to  take  effect  Feb- 
ruary 1, 1870. 

To  this  the  Secretary  of  the  Navy  returned  answer:  "If  Mr.  Kane 
will  release  the  Navy  Department  from  all  claim  for  pay,  &c.,  I  will 
accept  his  resignation  in  lieu  of  his  dismissal." 

Mr.  Kane,  through  Chaplain  James  J.  Kane,  returned  the  offer  of  tbe 
Secretary  with  the  following :  "Acting  Ensign  Kane  respectfully  de- 
clines to  release  his  claim  for  pay." 

The  record  shows  that  in  1871  strong  influences  on  behalf  of  Mr.  Kane 
were  brought  to  bear  on  the  department,  among  other  gentlemen  inter- 
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eetiDg  themselves  and  filing  letters  in  his  case  being  Admiral  Porter,  Hon. 
George  W.  McGrary,a  majority  of  the  then  naval  committees  of  both 
boases,  holding  that  the  act  of  dismissal  was  void,  and  able  counsel. 
The  next  act  in  the  case  was  the  following : 

Washington,  D.  C,  2Ut  MarcKf  1871. 
Hod.  Geo.  W.  Robeson, 

Secretary  of  the  Navy  : 
Sir:  I  have  the  honor  to  address  the  department,  very  respectfully  tendering  my 
resignation  as  an  acting  ensign  in  the  naval  service  of  the  United  Slates,  to  take  effect 
from  this  date. 

I  am,  sir,  respectfally,  yonr  ohedient  servant, 

AL0Y8IUS  J.  KANE, 
Acting  Ensign  United  States  Navy. 

On  the  receipt  of  the  above  the  following  order  was  made  by  the  Sec- 
retary: 

This  case  is  reopened  by  the  Secretary  of  the  Navy,  and  it  being  considered  that  the 
dismissal  of  Mr.  Kane  by  the  order  dated  November  15,  1866,  was  illegal  and  wrong, 
in  /bnn,  snbstance,  and  effect,  at  the  date  when  the  same  was  issued,  and  therefore 
Toid,  the  said  order  and  the  said  dismissal  are  hereby  declared  to  have  been  of  no 
legal  effect  and  void,  and  the  same  are  abrogated,  and  the  within  resignation  is  ac- 
cepted this  2lBt  day  of  March,  A.  D.  1871,  the  day  oi  the  date  thereof. 

GEO.  M.  ROBESON, 
Secretary  of  the  Navy, 
Washington,  22d  March,  1871. 

This  order  of  the  Secretary  abrogated  the  order  of  dismissal  and 
wiped  away  any  stigma  arising  therefrom,  restored  Acting  Ensign  Kane 
to  the  service,  gave  him  all  his  back  pay  as  if  he  had  been  in  continnous 
service,  and  his  name  appeared  in  the  Navy  Eegister  in  its  proper  place 
in  that  year.  His  resignation  was  also  accepted,  and  he  was  honorably 
discharged  from  the  service.  The  justice  done  to  him  may  have  been 
tardy,  bat  it  was  ample. 

Mr.  Kane  now  asks  to  be  placed  on  the  retired  list,  with  the  rank  of 
lieutenant,  to  take  effect  from  the  revocation  of  the  order  dismissing 
bim,  bat  asks  no  pay,  emolaments,  or  compensation  of  any  kind  by 
virtae  of  any  act  passed  for  that  purpose,  unless  he  s)iall  be  actively 
employed  in  the  service  of  the  United  States  in  time  of  war,  but  he  is 
to  retain  the  pension  that  he  now  receives  for  wounds  and  injuries  in- 
corred  in  the  service.  He  considers  himself  entitled  to  this,  partly  be- 
cause he  thinks  only  Congress  can  fully  repair  the  wrong  he  suflfered  by 
hisillfgil  dismissal,  and  partly  because  he  lost  by  such  dismissal  the 
opportanity  to  compete  before  the  board  of  examiners  appointed  under 
aothonty  of  Congress  to  enter  the  regular  service  of  the  Navy. 

The  records  of  the  Navy  show  that  he  has  been  fully  relieved  from  the 
effects  of  his  illegal  dismissal.  He  has  been  restored  because  that  order, 
io  the  langaage  of  the  Secretary,  *'  was  illegal  and  wrong,  in  form,  sub- 
stance, and  effect,  at  the  date  when  the  same  was  issued,  and  therefore 
void."  Nothing  is  left  for  Congress  to  do  in  that  regard.  It  can  hardly 
be  said  that  the  fact  that  the  acceptance  of  his  resignation  was  coupled 
with  the  rescinding  order  was  a  prejudice  to  him.  He  received  the  pay 
of  bis  station,  probably,  several  years  longer  than  he  would  have  done 
bad  it  not  been  for  his  illegal  dismissal.  It  would  have  been  the  duty 
<^f  the  Secretary  (Welles)  to  have  discharged  him  presently  to  carry  out 
tbe  intention  of  Congress  in  the  reduction  of  the  Navy,  and  the  accept- 
ance of  his  resignation  by  Secretary  Eobeson,  instead  of  otherwise  dis- 
<*barging  him  after  his  restoration,  left  his  record,  under  the  circum- 
stances, clearer  from  doubtful  construction. 

Although  Mr.  Kane  was  meritoriously  gallant  during  his  term  of  active 

Digitized  by  V^OOQ IC 


4  COBBECTION   OF   RECORD   OF   A  NAVAL   OFFICER. 

temporary  service,  the  presamption  that  he  woald  have  been  recom- 
mended for  appointment  in  the  Eegular  Navy,  where  the  number  of  ap* 
pointments  was  qnite  limited  and  the  competition  of  gallant  and  men- 
torions  officers  very  great,  is  not  strong  enough  to  compel  the  conda- 
sion  that  he  would  have  been  so  appointed,  even  if  the  court-martial  for 
which  he  called  had  entirely  cleared  his  good  name  from  any  stigma 
arising  from  the  charges  of  the  Uuited  States  minister  at  Hayti  and  the 
opinion  of  the  court  of  inquiry.  The  committee,  therefore,  do  not  recom- 
mend the  passage  of  the  bill,  but  report  the  same  back  adversely,  with  a 
recommendation  that  it  be  indefinitely  postponed. 
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IN  THE  SENATE  OP  THE  UNITED  STATES. 


April  17;  1878.— Ordered  to  be  priuted. 


Mr.  SABGBirr,  from  the  Oommittee  on  Naval  Affairs;  sabmitted  the 

following 

REPORT: 

[To  acoompaay  bill  8.  430.] 

The  Committee  on  Naval  Afairs^  1o  trham  was  re/erred  the  bill  (8.  430) 
authorizing  the  appointment  of  Acting  Passed  Assistant  Surgeon  Francis 
V.  Oreen  as  surgeon  in  the  Navy^  report : 

Acting  Passed  Assistant  Sargeou  Green  has  been  in  tbe  naval  serv- 
ice 8ome  tifU'en  years,  holding  a  temporary  appointment  as  a  volunteer 
officer,  and  seems  to  have  discharged  his  duties  acceptably.  He  now 
asks  that  the  President  be  anthorized  to  nominate  and,  by  and  with 
the  advice  and  consent  of  the  Senate,  appoin:  him  a  .sargeon  in  the 
regular  service  of  the  Navy;  and  in  consideration  of  his  not  having 
had  due  promotion,  as  he  alleges,  that  his  pay  as  surgeon  for  the  second 
five  years  commences  on  the  8th  of  June,  1878.  The  tenure  by  which 
snch  places  as  that  held  by  Dr.  Green  is  held  was  well  understood  by 
him  at  the  time  he  entered  the  service,  and  his  service  has  been  ren- 
dered ever  since  with  the  condition  that  it  conld  be  terminated  at  any 
time  when  the  interest  or  wishes  of  the  government  required  it.  i^'earing 
that  all  volunteer  appointments  in  thn.  medical  service  will  be  revoked, 
he  wishes  to  be  appointed  in  the  regular  service.  Conceding  that  Dr. 
Green  has  been  an  efiftcient  officer,  as  shown  by  his  testimonials,  the 
committee  do  not  think  it  proper,  having  due  regard  to  public  interests, 
which  might  be  endangered  by  the  precedent  and  otherwise,  to  pass  a 
special  act  making  the  transfer  asked  for.  His  suggestion  that  the 
danger  of  establishing  a  bad  precedent  may  be  avoided  by  providing 
that  be  shall,  after  his  appointment,  be  required  to  perform,  in  addition 
to  tbe  duties  of  a  surgeon  in  the  Navy,  such  duties  in  connection  with 
the  subject  of  medical  chemistry  as  may  be  assigned  to  him  by  the  Sec- 
retary, only  makes  an  undesirable  precedent  of  interference  by  Gon- 
greas  with  the  special  duties  to  be  assiguetl  to  officers  of  the  Navy. 

Br.  Green  bases  his  claim  for  the  passage  of  the  bill  partly  on  the 
character  of  certain  protests  filed  with  the  committee  against  a  similar 
bill  during  the  last  Congress,  claiming  that  injustice  was  done  him  by 
the  protestants,  who  were  brother  medical  officers,  and  also  by  certain 
resolatious  adopted  by  the  Kings  County  Medical  Society,  which  were 
laid  before  that  committee.  He  may  liave  been  improperly  treated  by 
his  brother  officers,  and  by  this  medical  society,  but  it  does  not  follow 
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therenpoD  that  OongresSf  as  a  mode  of  his  vindication,  is  uDder  obliga- 
tion to  pass  a  law  making  him  an  officer  in  the  regular  service. 

If  he  has  any  claim  to  promotion  on  the  volunteer  list,  as  he  thinks, 
but  on  which  the  committee  express  no  opinion,  the  power  to  promote 
him  is  contained  in  existing  law,  and  no  intervention  by  Congress  is 
reqnired.  A  right  to  promotion  as  a  volunteer  officer  is  not,  however, 
a  valid  foundation  for  a  claim  to  be  appointed  in  the  regular  service. 

The  committee  recommend  the  indefinite  postponement  of  the  bill. 


Digitized  by  LjOOQIC 


45TE  Congress,  >  SENATE.  (  Report 

2d  Stmon.       ]  \  No.  266. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 


April  17, 1878.— Ordered  to  be  printed. 


Mr.  Sargetvt,  from  the  Committee  on  Naval  Affairs,  submitted  the 

following 

REPORT: 

[To  accompaiiy  bill  S.  537.] 

The  Committee  on  Naval  Affairs j  to  whom  was  referred  the  bill  {8.  537) 
for  the  relief  of  Naval  Constructor  Theodore  D.  Wilson,  of  the  Navy, 
report: 

The  bill  provides  that  the  President  shall  be  authorized  to  issue  a  new 
commission  as  naval  constructor  to  Mr.  Wilson,  advancing  him  on  the 
list  of  constructors,  alleging  that  he  holds  his  present  inferior  position 
by  a  clerical  error.  The  papers  in  the  case  have  been  referred  to  the 
Secretary  of  the  Navy,  who  has  made  the  following  reply.  The  com- 
mittee concur  in  the  views  of  the  Secretary,  and  recommeud  the  indefl- 
aite  postponement  of  the  bill. 


Navy  Department, 
Wnahingion,  February  5,  1878. 

Sir:  I  hare  the  honor  to  retnrD  herewith  Senate  bill  537,  for  the  relief  of  Naval  Con' 
structor  Theodore  D.  Wilson,  with  his  accompanying  petition,  which  was  referred  to 
me  on  the  34th  nltimo,  by  the  Committee  on  Naval  Affairs,  who  ask  whether  the  al- 
^^ged  clerical  error,  to  which  Mr.  Wilson  allades,  actually  occurred,  and  desire  my 
opinion  as  to  the  propriety  of  the  passage  of  the  bill. 

The  report  of  the  board  organized  in  1865,  to  examine  candidates  for  admission  into 
tKe  Navy  as  assistant  naval  constrnctors  cannot  now  be  found  on  the  files  of  the  depart- 
ment, and  it  is  therefore  impossible  to  say  what  number,  in  the  order  of  merit,  was 
giren  Mr.  Wilson.    In  the  instructions  given  to  the  board,  the  following  appears : 

"  The  passing  of  an  examination  must  not  be  considered  as  giving  any  assurance  of 
appointment,  as  the  department  reserves  to  itself  the  right  to  select,  at  its  discretion, 
pom  amone  those  persons  of  the  highest  attainments  in  case  there  should  be  more  qual- 
ified candidates  than  vacancies.''  No  indication  was  given  in  the  instructions  that  the 
appointments  would  be  made  in  the  order  of  merit  as  reported  by  the  board,  and  it  is  not 
impossible  that  the  Secretary  of  the  Navy  reserved  and  exercised  the  right  of  assigning 
Vositions  to  the  several  qualified  candidates,  according  to  his  discretion,  to  fill  existing 
following  order :  John  W.  Easbv,  George  W.  Much,  Samuel  H.  Pook,  Theodore  Wilson, 
yacancies.  In  such  an  event,  the  number  of  standing  given  by  the  board  would  be 
immateriaL  In  the  Navy  Register  for  the  year  1867  the  names  were  published  in  the 
and  the  department  cannot  now  say  whether  or  not  that  arrangement  was  a  clerical 
error. 

The  object  of  the  department  was  to  secure  the  persons  of  the  highest  attainments 
^or  assistant  constructors,  and,  as  no  law  or  regulation  existed  and  no  instructiona 
^ere  given  to  the  board  recognizing  the  right  of  the  candidate  reported  first  on  the 
list  to  the  first  appointment,  no  personal  rights  may  be  considered  as  having  been  vio- 
lated. Mr.  Wilson  continued  to  hold  the  number  given  him  in  the  register  until  his 
pnmiotion  to  naval  constructor.  Those  examined  at  the  same  time,  who  stood  ahead 
of  him  on  the  list,  were  nominated  in  order,  duly  confirmed  by  the  Senate,  and  com- 
inissioDed.  He  was  nominated  in  the  same  order,  when  a  vacancy  occurred,  confirmed 
^d  commissioned. 
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These  several  appointments  having  been  so  made,  it  is  a  question  of  grave  doabt 
whether,  after  a  lapse  of  several  years,  they  should  now  be  disturbed.  It  seems  to  me 
it  would  be  a  precedent  that  would  produce  much  confusion,  if  established  and  fol- 
lowed, even  if  the  number  claimed  by  Mr.  Wilson  could  be  confirmed  by  the  files  of 
the  department. 

The  main  question  is,  whether  any  legal  right  has  been  disregarded  in  the  tLSslgn- 
ment  to  Mr.  Wilson,  position  on  the  register — which  there  does  not  apx>ear  to  have 
been.  Notwithstanding,  his  attainments,  as  reported  by  the  board,  might  have  ren- 
dered it  to  the  interests  of  the  service  to  have  followed  their  recommendation. 

In  competitive  examinations  it  is  safer,  and  more  in  accordance  with  justice  and  an 
appropriate  recognition  of  merit,  to  follow  the  recommendations  of  the  ezamioiog 
•board. 

Very  respectfully, 

R.  W.  THOMPSON, 
Secretary  of  the  Narg. 
Hon.  A.  A.  Sargent, 

Chairman  Committee  on  yaval  Affairs,  United  Stales  Senate. 
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m  THE  SENATE  OF  THE  UNITED  STATES. 


April  17, 1878.— Ordered  to  be  printed. 


Mr.  Saboent,  from  the  Committee  on  Naval  Affairs,  submitted  the  fol- 
lowing 

•  REPORT: 

[To  aooompany  bill  S.  507.] 

The  Committee  on  Naval  Affairs^  to  ickom  was  re/erred  the  bill  {S.  507) 
far  the  relief  of  Dr.  Edward  UverSj  report: 

Dr.  Evers  was  appointed  assistant  surgeon  in  the  Navy  in  October, 
1872,  and  served  acceptably  in  that  position  until  June,  1874,  when  he 
Toluntarily  resigned  from  the  service,  which  resignation  was  duly  ac- 
cepted. He  now  desires  to  re-enter  the  service,  but  is  ineligible,  being 
over  twenty-six  years  of  age,  the  age  limited  in  the  Revised  Statutes  for 
candidates  for  examination.  No  special  reasons  appear  why  the  pro- 
moos  of  law  should  be  set  aside  in  this  case,  unless  the  desire  of  a 
person  once  in  the  service,  and  who  freely  chose  to  renounce  it,  can  be 
considered  such.  The  limit  fixed  by  the  law  is  probably  designed  to 
secore  at  once  sufficiently  ripe  professional  experience  and  long  enough 
prospective  service.  The  committee  recommend  that  the  prayer  of  the 
petitioner  be  not  granted,  and  that  the  bill  be  indefinitely  postponed. 
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IN  THE  SENATE  OP  THE  UNITED  STATES. 


April  17, 1878.— Ordered  to  be  printed. 


Mr.  Gambbon,  of  WisconsiDy  from  the  Oommittee  on  Glaims,  submitted 

the  following 

REPORT: 

[To  acoompany  bill  H.  B.  762.} 

The  Committee  on  Claims^  to  f€hom  was  referred  the  bill  (H.  B.  762)  grant- 
iiig  a  pension  to  John  8.  JTall,  of  West  Virginia^  have  considered  said 
biUj  and  the  evidence  submitted  in  support  thereof  and  submit  the  follow- 
if^  report : 

Abont  the  Ist  of  October^  1863,  at  Bitchie  Gounty,  West  Virginia, 
Hall  went  into  the  military  service  of  the  United  States  as  a  teamster  in 
Captain  Irving's  Quartermaster's  fourth  brigade,  to  serve  one  year.  He 
was  discharged  on  the  5th  day  of  May,  1864.  While  in  the  service  as 
a  teamster,  several  months  after  his  enlistment,  from  exposure,  he  con- 
tracted typhoid  fever,  and  was  transferred  to  the  Nashville  hospital 
No.  9,  where  he  was  treated,  and  from  the  effects  of  said  fever  he  lost 
the  sight  of  both  eyes,  and  became,  and  is  now,  totally  blind. 

It  is  in  proof  by  Dr.  Jones,  who  knew  him  intimately,  that  he  was 
sound  and  healthy  when  he  entered  the  service  as  such  teamster,  and 
that  be  retamed  therefrom  and  is  now  totally  blind. 

Hall  is  not  able  to  state  the  name  of  the  physician  by  whom  he  was 
treated  while  in  the  hospital  at  Nashville. 

At  the  time  Hall  entered  the  military  service  in  1863,  he  resided  in 
Bitchie  Gounty,  West  Virginia,  which  was  on  the  border  between  the 
contending  forces.  One  of  his  brothers  was  a  soldier  in  the  Union 
Army,  and  another  in  the  Confederate  army. 

Mr.  Hall  was  not  in  the  military  service,  he  was  a  civil  employ^  In 
the  Quartermaster's  Department.  The  law  does  not  provide  for  the 
granting  of  pensions  to  civil  employes  of  the  government :  and  hence, 
under  the  statute  in  regard  to  pensions.  Hall  is  not  entitled  to  a  pen- 
sion. 

Hall's  case  is  meritorious,  and  one  of  peculiar  hardship.  There  are 
probably  many  thousand  others  who  were  civil  employes  of  the  govern- 
ment who  suffered  disability  and  are  now  in  very  needy  circumstances. 
Yonr  committee  does  not  feel  that  a  gratuity  in  the  shape  of  a  pension 
onght  to  be  paid  to  Mr.  Hall,  unless  Gongress  is  prepared  to  pass  a  bill 
pensioning  all  other  persons  similarly  situated.  We  therefore  recom- 
mend that  the  bill  be  indefinitely  postponed  and  the  committee  dis- 
charged. 
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IN  THli  SENATE  OF  THE  UNITED  STATES. 


April  17, 1878.— Ordered  to  be  printed. 


Mr.  Harris,  from  the  Committee  on  Claims,  submitted  the  following 

REPORT: 

[To  aooompany  bill  S.  308.] 

The  Committee  on  Claims^  to  whom  teas  referred  the  bill  (S.  308)  for  the 
relief  of  Joseph  If,  Lewis  j  have  had  the  same  under  consideration^  and  suh- 
mii  the  following  report : 

The  petitioner,  Joseph  N.  Lewis,  now  a  resident  of  Missouri,  was,  in 
1855,  commercial  agent  of  the  United  States  at  Port  au  Prince,  Hayti. 
ODtbe22dof  September  of  that  year,  as  such  commercial  agent,  he  caused 
the  seiznre  at  that  port  of  the  American  bark  Amelia,  for  violation  of  the 
oeatrality  laws  of  the  United  States,  by  reason  of  her  contraband  cargo 
of  gans  and  ammunition.  The  fact  of  the  seizure  was  communicated  by 
the  petitioner  to  the  State  Department,  .by  a  dispatch  of  the  25th  of  Sep- 
tember, 1855.  Pursuant  to  the  suggestion  of  the  State  Department,  the 
United  States  steamship  Saratoga  was  sent  to  Port  au  Prince  to  bring 
the  Amelia  to  New  York. 

The  petition,  which  is  verified,  states  that  on  the  passage  to  the  port  of 
New  York,  as  the  petitioner  is  informed,  the  said  vessel  was  forced  by 
stress  of  weather  and  damage  into  the  port  of  St.  Thomas,  where  both 
the  vessel  and  cargo  were  condemned  and  sold  by  the  United  States, 
and  the  proceeds  of  the  sale  were  paid  into  the  Treasury  of  the  United 
Stales.  In  the  seizure  and  subsequent  care  of  the  vessel  at  Port  au 
Prince,  the  petitioner  expended,  of  his  own  money,  the  sum  of  $411.22 
in  gold,  US  for  account  of  the  United  States. 

After  the  departure  of  the  vessel  from  Port  au  Prince,  the  petitioner 
forwarded  to  the  State  Department  a  statement  of  the  expenses,  with 
Toachers  inclosed  by  him^  and  notified  the  department  of  his  having 
drawn  a  draft  for  $411.22  on  that  account.  The  draft  was  referred  to 
the  Treasury  Department,  and  that  department  informed  the  holder 
that  there  was  no  appropriation  for  its  payment. 

The  petitioner  has,  from  time  to  time,  appealed  to  the  Department  of 
State  and  the  Treasury  Department  to  refund  to  him  the  amount  so 
adranced  on  account  of  the  government,  and  has  invariably  been 
answered  that  there  was  no  appropriation  out  of  which  this  demand 
foald  be  paid ;  and  finally,  despairing  of  payment  from  the  department, 
in  1874  he  appealed  to  Congress. 

The  Committee  on  Claims  of  the  Forty-fourth  Congress  submitted  the 
petition  to  the  State  Department,  and  requested  any  information  upon 
the  subject  in  the  possession  of  the  department.  The  Secretary  of  State, 
after  a  general  statement  of  the  facts,  which  do  not  conflict  with  the 
petition,  adds  ^*  that  Mr.  Lewis  does  not  appear  to  have  been  expressly 
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aathorized  to  make  the  seizare,  nor  was  that  act  approved  by  this  de- 
partment,  or  the  accoant  for  the  ezpeoses  incnrred,  as  is  customarv  be- 
fore it  coald  be  paid." 

The  seizare  was  eommanicated  to  the  State  Department  at  the  time 
it  was  made^  and  vonchers  for  the  expenses  incurred  by  petitioner  were 
famished,  and  a  draft  made  for  the  amonnt,  the  only  reason  for  the  non> 
payment  of  which,  given  by  the  Treasnry  Department,  was  that  no  ap- 
propriation for  such  payment  was  made.  The  government  accepted  the 
seizure  with  a  knowledge  of  all  the  facts,  and  sold  the  vessel  and  re- 
ceived the  proceeds  of  such  sale,  which  were  covered  into  the  Treasury. 

We  are  of  opinion  that  petitioner's  claim  should  be  allowed,  and  there- 
fore report  the  said  bill  favorably  and  recommend  its  passage. 
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IN  THE  SENATE  OP  THE  UNITED  STATES. 


AfRiL  22, 1878.-— Ordered  to  be  printed. 


Mr.  Hereford,  from  the  Oommittee  on  Claims,  sabmitted  the  following 

EEPORT: 

LTo  accompany  bill  S.  241.] 

Ike  Committee  on  ClaimSj  to  whom  teas  referred  the  bill  {S.  241)  for  the 
rdiefof  the  Methodist  Episcopal  Church  South  at  Charleston^  Kanawha 
County  J  W.  "Fa.,  report  as  follows : 

lu  the  year  1858  the  Methodist  Episcopal  Society  at  Charleston,  W. 
Va.,  attached  to  the  Methodist  Episcopal  Charch  Soath,  erected  a  meet- 
iog-honse  or  place  for  worship  at  Charleston.  The  house  was  constracted 
of  brick,  with  stone  foandation.  Its  dimensions  were  42  feet  in  width 
by  65  feet  in  length.    The  total  cost  of  the  bnilding  was  $6,000. 

This  bnilding  was  taken  possession  of  by  order  of  General  Jacob  D. 
Cox,  commanding  the  United  States  military  forces,  in  the  latter  part 
of  the  spring  of  1861,  and  from  then  nutil  the  time  of  its  burning  and 
de8tmction,  in  September,  1862,  remained  in  possession  of  the  Federal 
military  forces,  and  was  used  as  a  store-house  for  the  storage  of  com- 
missary and  quartermasters'  supplies. 

Oq  the  11th  or  12th  of  September,  1862,  the  Confederate  military 
forces,  under  the  command  of  General  Loring,  entered  the  Kanawha 
Valley  at  the  Falls  of  Kanawha,  and  advanced  rapidly  down  the  valley 
upon  Charleston,  skirmishing  with  the  Federal  forces  all  the  way. 

This  bnilding  was  then  full  of  valuable  supplies.  The  Confederates 
were  in  large  force.  The  Federal  force  was  much  smaller.  The  advance 
of  the  Confederates  was  so  rapid  and  unexpected  that  it  was  not  possi- 
ble for  the  Federals  to  remove  the  supplies  contained  in  this  building 
to  a  place  of  safety,  nor  to  remove  them  from  the  building. 

General  Lightbnrn,  of  the  Fourth  Virginia  Volunteers,  was  in  com- 
mand of  the  Federal  forces,  on  the  13th  of  September,  1862,  at  Charles- 
ton, on  which  day  it  was  evacuated  by  the  Federals.  He  made  a  detail 
to  guard  the  commissary  and  quartermasters'  stores.  The  sergeant  in 
command  of  this  detail  was  ordered  to  make  preparations  to  burn  the 
buildings  containing  the  Army  stores,  but  not  to  npply  the  torch  to 
them  until  he  received  orders  to  do  so. 

General  Lightbnrn  met  the  Confederates  outside  of  Charleston  and 
gave  them  battle;  he  was  beaten  and  retreated  through  the  town,  pur- 
sued by  the  Confederates.  As  he  was  going  out  of  the  town  on  one  side 
and  the  Confederates  were  entering  it  on  the  other,  he  gave  the  order 
for  the  burning  of  the  buildings  containing  the  said  stores ;  the  order  was 
obeyed,  and  the  brand  was  applied  to  the  said  meeting-house  by  Elihu  P. 
Koontz,  the  sergeant  in  command  of  the  detail  before  mentioned,  and 
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it  was  burned  down,  and  the  stores  it  contained  were  burned  and  de- 
stroyed. 

The  qnestion  now  presented  is  this,  viz:  Oaght  compensation  to  be 
made  for  the  bnilding  thas  destroyed? 

The  building  was  situate  in  West  Virginia,  a  loyal  State,  and  the 
legal  presumption  is  that  all  the  citizens  of  said  State  were  loyal  to  the 
United  States  Government.  The  evidence  submitted  to  your  committee 
in  snpport  of  this  claim  proves  that  in  fact  some  of  the  members  of  the 
congregation  owning  said  bnilding  were  loyal  and  some  were  not 
The  evidence  further  shows  that  four  out  of  five  of  the  trustees  in  whom 
the  legal  title  was  vested  were  loyal.  The  evidence  further  shows  that 
what  was  known  as  the  West  Virginia  Oonference,  within  the  bonnda- 
ries  of  which  was  situated  this  property,  united  with  the  Kentucky  and 
Louisville  Conference,  comprising  the  State  of  Kentucky;  the  Holston 
Conference,  comprising  parts  of  Virginia,  North  Carolina  and  Tennes- 
see; the  Tennessee  Conference,  comprising  most  of  the  State  of  Tennes- 
see, except  the  western  portion;  the  Missouri  and  Saint  Louis  Confer- 
ences. The  Memphis  Conference  held  a  convention  in  Louisville,  Ky.,in 
April,  1864,  and  during  the  session  of  said  convention  on  several  occa- 
sions declared  itself  '*to  be  a  true,  legal,  and  lo>al  convention  of  the 
Methodist  Episcopal  Church  South,  in  and  under  the  (Government  of 
the  United  States." 

Two  other  churches  were  taken  possession  of  by  the  Federal  forces 
whilst  they  occupied  Charleston,  and  considerable  damage  done  to  each, 
for  which  government  made  ample  remuneration,  thus  recognizing  its 
obligation  and  intention  in  such  cases.  The  church  building  of  the 
Methodist  Episcopal  Church  South  was  taken  possession  of  early  in  the 
spring  of  1861,  and  so  held  until  September  13, 1862,  making  al>out  six- 
teen months,  when,  by  order  of  General  Lightburn,  it  was  burned. 

This  property  was  not  taken  possession  of  nor  destroyed  to  prevent  it 
from  falling  into  the  hands  of  the  enemy,  bat  was  taken  possession  of 
for  storing  in  it  military  supplies  sixteen  months  prior  to  its  destruction, 
with  a  promise  that  it  should  be  returned,  and  was  destroyed  to  prevent 
the  military  stores  from  falling  into  the  hands  of  the  enemy. 

If  the  government  had  not  taken  possession  of  it,  fton  constat  but  it 
would  to-day  have  been  standing;  in  all  human  probability  it  would. 
It  was  taken  for  public  use.  The  question  now  presented  is  thiR,  viz: 
Ought  compensation  to  be  made  for  property  thus  taken  and  thus  de- 
stroyed ! 

West  Virginia  was  a  loyal  State,  and  the  legal  presumption  is  that  all 
the  citizens  were  loyal  to  the  United  States  Government.  The  loyalty 
of  the  State  stamps  upon  it  the  loyalty  of  the  citizens  and  the  property. 
In  Mitchell  vs.  Harmony,  13  Howard,  134,  the  court  said  : 

There  are,  without  doabt,  oocasions  in  which  private  property  may  lawfully  be  taken 
possession  of  or  destroyed  to  prevent  it  from  falling  into  the  hands  of  the  eueniy ;  and 
also  a  military  officer  with  a  oarticolar  dnty  may  impress  private  property  into  tbe 
public  service,  or  take  it  for  public  use.  Unquestionably  in  such  cases  the  government 
IS  bound  to  make  full  compensation  to  the  owner. 

The  same  doctrine  is  announced  in  'United  States  vs.  Bnssel,  13  Wal- 
lace, in  which  the  following  language  is  found: 

Unquestionably  such  extreme  cases  may  arise  as  where  the  property  taken  is  imper- 
atively necessary  in  time  of  war  to  construct  defenses  for  the  preservation  of  a  mili- 
tary post  at  the  moment  of  an  impending  attack  by  the  enemy,  or  for  food  or  medi- 
cine for  a  sick  and  famishin  g  army,  utterly  destitute  and  without  other  means  of  such 
supplies,  or  to  transport  troops,  munitions  of  war  or  clothing  to  reinforce  or  supply  an 
army  in  a  distant  field,  where  the  necessity  for  such  reinforcement  or  supplies  is  ex- 
treme and  imperative,  to  enable  those  in  command  of  the  post  to  maintain  their  posi- 
tion or  to  repel  au  impeudiag  attack,  provided  it  appaard  chat  other  uieans  of  traus- 
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portation  conld  not  be  obtaiDed,  and  that  the  transports  impressed  for  the  purpose 
▼ere  imperatively  required  for  such  immediate  use.  Where  such  an  extraordinary 
ftod  onforeeeen  emergency  ooonrs  in  the  public  service  in  time  of  war,  no  doubt  is  en- 
tertained that  the  power  of  the  government  is  ample  to  supply  for  the  moment  the 
pa b lie  wants  in  that  way,  to  the  extent  of  the  immediate  public  exigency ;  but  the 
pablic  danger  must  be  immediate,  imminent,  and  impending,  and  the  emergency  in 
the  pubUo  service  must  be  extreme  and  imperative,  and  such  as  will  not  admit  of 
delay  or  a  resort  to  any  other  source  of  supply,  and  the  circumstances  must  be  such  as 
imperatively  require  the  exercise  of  that  extosme  power  in  respect  to  the  particular 
property  so  impressed,  appropriated,  or  destroyed.  Exigencies  of  the  kind  ao  arise  in 
time  of  war  or  impending  public  danger ;  but  it  is  the  emergency,  as  was  said  by  a 
great  magistrate,  that  gives  the  righ^  and  it  is  clear  that  the  emergency  must  be 
fhown  to  exist  before  the  ti^ng  can  be  Justified.  Such  a  Justification  may  be  shown, 
sod,  when  shown,  the  rule  is  well  settlea  that  the  officer  taking  private  property  for 
8Qch  a  purpose,  if  the  emergency  is  fully  proved,  is  not  a  tre8i)a88er,  and  that  the  gov- 
ernment is  bonnd  to  make  mil  compensation  to  the  owner. 

In  accordance  with  the  foregoing,  the  committee  report  that  the  gov- 
ernment should  pay  the  value  of  the  property  at  the  time  of  its  destruc- 
tion as  aforesaid,  which  is  $6,000,  and  recommend  the  passage  of  the 
bill  with  an  amendment  to  that  effect. 


VIEWS  OF  THE  MINORITY. 

The  Committee  on  Claims,  to  whom  was  referred  Senate  bill  No.  241, 
entitled  *'A  bill  for  the  relief  of  the  Methodist  Episcopal  Church  South 
at  Charleston,  Kanawha  County,  West  Virginia,"  have  reported  in  favor 
of  the  passage  of  the  bill,  but  the  undersigned  were  not  able  to  agree 
with  the  majority  of  the  committee,  and  submit  the  following  as  the 
views  of  the  minority : 

In  the  year  1858  the  Methodist  Episcopal  Society  at  Charleston,  W. 
Va., attached  to  the  Methodist  Episcopal  Church  South,  erected  a  meeting- 
hoQse,  or  place  for  worship,  at  Charleston.  The  house  was  construct^ 
of  brick,  with  stone  foundation ;  its  dimensions  were  42  feet  in  width, 
by  65  feet  in  length.    The  total  cost  of  the  building  was  $6,000. 

This  building  was  taken  possession  of  by  order  of  Oeneral  Jacob  D. 
Cox,  commanding  the  United  States  military  forces,  in  the  latter  part  of 
the  spring  of  1861,  and  from  then  until  the  time  of  its  burning  and  de- 
straction  in  September,  1862,  remained  in  possession  of  the  Federal 
military  forces,  and  was  used  as  a  storehouse  for  the  storage  of  com- 
mUsary  and  quartermasters'  supplies. 

Oq  the  11th  or  12th  of  September,  1862,  the  Confederate  military 
forces,  under  the  command  of  General  Loring,  entered  the  Kanawha 
Valley  at  the  Falls  of  Kanawha,  and  advanced  rapidly  down  the  val- 
ley upon  Charleston,  skirmishing  with  the  Federal  forces  all  the  way. 

This  building  was  then  full  of  valuable  supplies.  The  Confederates 
vere  in  large  force — the  Federal  force  was  much  smaller.  The  advance 
of  the  Confederates  was  so  rapid  and  unexpected  that  it  was  not  possi- 
ble for  the  Federals  to  remove  the  supplies  contained  in  this  building 
to  a  place  of  safety,  nor  to  remove  them  from  the  building. 

General  Lightburn,  of  the  Fourth  Virginia  Volunteers,  was  in  com- 
mand of  the  Federal  forces  on  the  13th  of  September,  1862,  at  Charles- 
ton, on  which  day  it  was  evacuated  by  the  Federals.  He  made  a  detail 
to  guard  the  commissary  and  quartermasters'  stores;  the  sergeant  in 
command  of  this  detail  was  ordered  to  make  preparations  to  burn  the 
building  containing  the  Army  stores,  but  not  to  apply  the  torch  to  them 
until  he  received  orders  to  do  so. 
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\  General  Lightbarn  met  the  Confederates  oatside  of  Charleston,  and 

[  gave  them  battle ;  he  was  beaten  and  retreated  through  the  town,  par- 

sned  by  the  Confederates.  As  he  was  going  out  of  the  town  on  one  side 
and  the  Confederates  were  entering  it  on  the  other,  he  gave  the  order 

i  for  the  burning  of  the  buildings  containing  the  said  stores.    The  order 

was  obeyed  and  the  brand  was  applied  to  the  said  meeting-hoase  by 
Eliha  P.  Koontz,  the  sergeant  in  command  of  the  detail  before  men- 
tioned, and  it  was  burned  down,  and  the  stores  it  contained  were  burned 

I  and  destroyed. 

I  The  question  now  presented  is  this,  viz:  Ought  compensation  to  be 

made  for  the  building  thus  destroyed? 

The  building  was  situate  in  West  Virginia,  a  loyal  State,  and  the 
legal  presumption  is  that  all  the  citizens  of  said  State  were  loyal  to  the 
United  States  Government.    The  evidence  submitted  to  your  committee 

I  in  support  of  this  claim  proves  that  in  fact  some  of  the  members  of  the 

\  congregation  owning  said  building  were  loyal  and  some  were  not. 

'  Although  West  Virginia  was  a  loyal  State,  yet  from  early  in  1861  un- 

til long  after  the  destruction  of  this  building  flagrant  war  existed  in  that 
State.    Charleston  was  a  strategic  position,  and  the  Federal  Ooverument 

I  deemed  it  necessary  to  occupy  the  town  with  its  military  forces.    The 

military  could  not  be  maintained  in  the  town  without  occupying  some 
buildings,  and  it  was  within  the  discretion  of  the  military  commander  to 

!  designate  what  buildings  should  be  thus  occupied;  he  designated  the 

building  in  question  for  military  occupancy,  and  it  was  occupied  for  a 
necessary  military  purpose,  to  wit,  as  a  store- house  for  Army  supplies. 
It  has  been  suggested  that  churches,  hospitals,  &c.,  are,  under  the  laws 
of  war,  exempt  from  such  military  occupancy,  but  your  committee  find 
that  by  General  Order  No.  100,  approved  by  the  President  April  24, 
1863,  instructions  for  the  government  of  the  armies  were  issued,  which 
were  prepared  by  the  eminent  jurist  Francis  Leiber,  LL.  D.,  embodying 
the  laws  of  war  as  recognized  among  civilized  nations,  in  which  it  is 
declared  that ''  churches,  hospitals,  or  other  establishments  of  an  excla- 
sively  charitable  character,  establishments  of  education,  museums,  &c, 
may  be  taxed  or  used  when  the  public  service  may  require  it."  The 
military  commander  is  the  sole  judge  whether  or  not  the  public  service 
does  require  it. 

The  possession  and  occupancy  of  said  building  by  the  Federal  military 
forces  was,  under  the  laws  of  war,  proper  and  legal.  It  was  necessa- 
rily destroyed  by  competent  military  authority,  JUigrante  bellOj  to  pre- 
vent its  contents,  to  wit,  military  stores,  from  falling  into  the  hands  of 
the  enemy.  And  the  question  now  to  be  considered  and  determined  is, 
whether  the  government  is  liable  to  make  compensation  for  this  build- 
ing, which,  for  the  purposes  of  this  discussion,  is  conceded  to  have  been 
the  property  of  loyal  citizens,  and  situate  in  a  loyal  State,  the  same 
having  been  destroyed  by  competent  military  authority,  ^i^rante  belloj 
to  prevent  its  contents,  which  consisted  of  large  and  valuable  military 
stores,  from  falling  into  the  hands  of  the  enemy. 

There  is  no  constitutional  obligation  to  make  compensation  in  this 
class  of  cases,  unless  it  be  found  in  the  last  clause  of  the  fifth  amend- 
ment to  the  Constitution,  which,  after  reciting  certain  principles,  most 
of  which  relate  to  rights  of  persons  and  property  in  a  state  of  peace^ 
and  by  civil  administration,  concludes  by  saying,  '^Nor  shall  private 
property  be  taken  for  public  use  without  just  compensation."  Judge 
Lawrence,  in  his  valuable  report  on  war  claims,  said  that  this  Ciin  have 
no  reference  to  the  wtir  seizure  and  de!<truction  of  property  unless — 
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First.  This  clause  relates  to  war  measures,  and  the  exercise  of  military 
jjowers; 
yoT  unless, 

Second.  The  destruction  indicated  is  a  public  use. 
This  constitutional  provision  does  relate  to  property  in  time  of  peace. 
It  does  relate  to  property  not  in  the  enemy's  country,  and  not  in  the 
immediate  theater  where  armies  are  operating  or  war  is  flagrant  and 
battle  in  progress  or  imminent,  in  loyal  territory.  In  such  cases  the 
laws  of  peace  prevail.  By  its  very  terms  this  provision  applies  wherever 
tbe  laws  of  peace  prevail,  but  not  where  the  laws  of  war  prevail. 

The  destruction  of  this  building  was  caused  by  inevitable  necessity;  it 
iras  a  loss  incident  to  a  state  of  war;  it  was  not  taken  for  public  use  in  a 
constitutional  sense ;  it  was,  in  fact,  not  taken  at  all,  but  destroyed* 
Its  destruction  was  a  misfortune,  dealt  out  by  the  chances  of  war,  to  its 
owners,  and  this  and  similar  mie^ortunes  must  be  borne  by  the  person 
or  persons  on  whom  they  happen  to  fall. 
From  these  views  it  follows  that  this  claim  ought  not  to  be  paid. 
The  underigned  therefore  recommend  that  the  further  consideration 
of  said  bill  be  indefinitely  postponed,  and  the  committee  discharged. 

ANGUS  OAMBEON. 
S.  J.  B.  McMILLAK 
H.  M.  TELLER. 

S.  Rep.  27C 2 
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April  22, 1678.— Ordered  to  be  printed. 


Mr.  Hebefobd,  from  the  Committee  on  Claims,  submitted  the  fol- 
lowing 

REPORT: 

[To  accompany  bill  S.  1112.] 

The  Committee  on  Claims^  to  whom  was  referred  the  claim  of  Claude  H.  Mas- 
ieuj  surviving  partner  of  the  firm  of  Le  Vert  &  Hasten^  of  Mobile^  Ala,^  for 
himself  and  in  behalf  of  Octavia  Le  Vert  and  her  two  ehildrenj  widow 
and  heirs  of  his  deceased  partner ^  report  as  follows : 

This  claim  has  been  before  Congress  for  several  years.  Daring  the 
8€C0Dd  session  of  the  Forty-third  Congress  the  same  was  referred  t^  the 
Senate  Committee  on  Claims,  and  February  1, 1876,  Mr.  Wright,  then 
chairman  of  the  committee,  submitted  a  report  on  behalf  of  the  com- 
mittee to  the  Senate.  In  that  report  the  following  language  is  used, 
vhich  is  adopted  as  part  of  this  report : 

The  claim  ia  made  np  of  rent  of  hospital  for  bIx  months,  from  the  15th  of  April  to 
the  15th  of  October,  1865,  |1,500 ;  damages  to  the  same  by  United  States  troops,  (510 ; 
caih  paid  for  anrvey,  |25 ;  six  beds,  mattresses,  &o.,  $50 ;  making  $2,0d5. 

The  claimant  asserts  that  occupation  was  taken  of  this  hospital  by  Union  forces  in 
the  spring  of  1865,  for  the  use  of  sick  and  wounded  officers,  Doctor  Abidie,  chief  medi- 
cal officer  of  General  Ganby's  command,  thinking  it  desirable  to  secnre  the  nse  of  it 
for  Boeh  parpoaes. 

He  alleges  that  he  had  the  voluntary  assurance  of  the  doctor  that  a  liberal  rent 
vould  be  paid  and  the  property  restored  in  good  repair.  He  aUeges  that,  with  the 
ex))ectation  that  it  would  then  be  turned  over  to  the  nrm  on  July  1st  of  that  year,  im 
aocoant  was  made  np  to  that  date,  including  the  estimated  cost  of  repairs,  which  was 
i^eby  a  board  of  survey,  and  that  this  was  done  on  the  suggestion  of  the  com- 
fflaodiog  officer.  General  Kilby  Smith.  That,  instead  of  being  thus  turned  over,  it 
was  taken  poesession  of  by  the  Quartermaster- General's  Department,  and  not  finally 
released  to  him  until  about  the  middle  of  October. 

In  support  of  his  claim  the  evidence,  without  recapitulating  it,  establishes  the  fol- 
lowing  facts: 

"The  building  was  used  as  a  medical  hospital  from  the  time  poesession  was  taken  in 
April  to  some  time  in  June,  1865,  about  two  months.  After  that  it  appears  to  have 
pagfied  into  the  control  of  the  Quartermaster's  Department,  such  control  continuing 
Qotil  about  the  middle  of  October,  of  the  same  year. 

''The  claim  for  rent  from  the  15th  of  April  to  the  28th  of  June,  amounting  to  the 
fim  of  ^00,  for  damages  done  to  the  building  and  for  furniture  removed,  and  expenses 
in  estimating  damages,  amounting  to  $585,  was  presented  to  the  proper  department. 
Md  payment  thereof  recommend^  by  Colonel  Wickersham,  chief  quartermaster  of 
the  Department  of  Alabama,  his  indorsement  upon  the  papers  reciting  as  follows : 

" '  I  am  satisfied  that  the  claimaint  is  justly  entitled  to  a  fair  compensation  for  the 
^^.  by  the  government,  of  the  Le  Vert  hospital,  of  Mobile,  and  also  that  the  rate  of 
rent,  dec,  elaimed,  is  reasonable  and  Just.' " 

Captain  Mcintosh,  in  referring  the  claim  to  Colonel  Wickersham,  strongly  recom- 
meoded  that  the  claim  be  allowed.  General  Canby,  of  the  date  of  November  14, 1866, 
ttys/^that  this  property  was  excepted  from  seizure  and  occupation,  on  the  capture  of 
Mobile,  00  account  of  reputed  loyalty  and  kindness  to  Uulon  prisoners  of  one  of  the 
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owners,  Mrs.  Le  Vert,  but  was  sabseqaently  rented  by  the  medical  director  of  my 
command  as  a  hospital  for  sick  and  wouuded  officers.  It  was  express  ]y  excepted  from 
capture  and  protected  by  General  Order  No.  20,  from  the  headquarters  of  the  Army 
Division  of  West  Mississippi.  I  recommend  that  the  sum  char^^ed  as  rent  be  allowed 
and  paid.  The  sum  charged  as  damages  cannot  be  allowed  in  that  shape,  but  it  is 
recommended  that  the  Quartermaster's  Department  be  directed  to  restore  the  property 
to  the  condition  in  which  it  was  found  when  taken ;  two-thirds  of  the  expenses  to  be 
borne  by  the  goyernment,  and  the  other  third  bv  claimants,  or  that  a  proportional 
allowance  be  paid  in  lieu  of  this.  The  charge  made  by  the  board  of  survey  being  in 
the  interest  of  the  claimants,  should  be  borne  by  them." 

These  papers  being  laid  before  the  Quartermaster-General,  he  held  that  <' Mobile 
haviug  been  a  hostile  city  captured  by  our  troops  from  an  enemy  who  did  not  surren- 
der on  terms,  but  was  driven  out  by  force  of  arms,  everything  in  it  was  prize  of  war, 
as  at  Atlantflk,  &c.  It  does  not  appear  that  the  military  department  should  order  pay- 
ment of  any  sum  under  such  circumstances." 

On  the  20th  of  November,  1866,  the  claim,  a  s  above  recommended  by  the  officers, 
was,  bv  the  order  of  the  Secretary  of  War,  referred  to  the  claims  commission. 

On  the  16th  of  March,  1867,  this  commission  decided  that  it  appeared  from  the  pai^rs 
and  evidence  that  this  claim  comes  within  the  prohibitory  clauses  of  the  act  of  Con- 
gress approved  July  4, 1864,  as  amended  and  construed  by  the  act  of  the  Thirty-ninth 
Congress,  entitled  ''An  act  to  declare  the  sense  of  an  act  entitled  'An  act  to  restrict  tbe 
juri^iction  of  the  Court  of  Claims,  and  to  provide  for  tbe  payment  of  certain  de- 
mands  for  quartermasters'  stores  and  subsistence  furnished  to  the  Army  of  the  United 
States,'"  received  by  the  President  on  the  9th  day  of  February,  1867,  and  it  was  there- 
fore rejected. 

As  to  the  value  of  the  use  of  the  premises,  it  may  be  conceded  that  the  fair  rental, 
after  possession  was  taken  by  the  Quartermaster's  Department,  was  that  fixed  by 
Colonel  Wickersham  in  his  indorsement,  before  set  forth. 

In  addition  to  the  evidence  of  loyalty  above  set  forth,  we  find  the  following.  (Here 
we  quote  from  the  statement  of  one  witness,  which  presents  the  faets  sabstantially  as 
they  are  detailed  by  others.) 

Mr.  C.  F.  Moulton.  at  one  time  city  judge,  and  now  mayor  of  Mobile,  says:  "I  was 
well  acquainted  with  Doctor  Le  Vert.  I  knew  him  about  fifteen  years  prior  to  his 
death.  He  died  during  the  late  war,  after  a  most  protracted  illness.  During  his  ill- 
ness I  was  frequently  with  him.  In  sentiment  he  was  a  thorough  Union  man ;  and 
with  regard  to  Madam  Le  Vert,  I  can  say,  with  the  utmost  trnthf  olness,  that  no  lady 
in  America  surpassed  her  in  her  real  love  for  the  Union  of  these  States ;  and  for  tbii 
devotion,  none  but  herself  and  her  God  can  know  the  suffering  she  has  endured.  On 
the  12th  day  of  April,  1865,  as  General  Granger  entered  the  city  of  Mobile  at  the  head 
of  the  United  States  forces,  her  house  was  opened  for  his  reception.  For  several  days 
the  chief  officers  of  the  Army  remained  at  her  house,  it  being  the  only  instanee  of  hos- 
pitality being  offered  to  Union  Army  officers  then  in  this  city.  Soon  thereafter,  when 
the  late  Chief-Justice  Chase  and  daughter  visited  Mobile,  they  were  hospitably  enter- 
tained by  Madam  Le  Vert  and  daughter.  For  her  Union  sentiments  and  nospitality  to 
Federal  officers,  especially  to  Judge  Chase,  she  and  daughter  have  been  virtually 
driven  from  their  home,  and  sufiTered  the  torments  of  social  ostracism  and  rebel  perse- 
outionfl,  which  must  be  experienced  to  be  known. 

'*  Slander  and  persecution,  because  of  her  faithfulness  to  the  cause  of  the  Union,  has 
done  its  work.  She  is  driven  from  the  home  she  once  loved,  and  from  a  society  ahe 
once  adorned.  For  the  past  eight  years  I  have  had  the  management  of  her  property 
here,  but  owing  to  the  causes  stated  it  is  impossible  to  derive  a  Just  compensation  for 
its  use.  She  is  now  in  need,  and  the  payment  of  her  Just  claim  against  the  government, 
just  within  my  own  knowledge,  would  go  far  to  relieve  her  present  condition  of  want. 

"  I  have  known  Dr.  Masten  for  twenty  years.  He  is  a  gentleman  of  fine  culture,  un- 
obtrusive, and  devoting  all  his  time  and  thought  to  a  profession  that  he  honors.  Dr. 
Masten  deplored  the  late  war.  Before,  during,  and  sinc«  that  memorable  struggle,  be 
has  not,  within  my  knowledge,  done  any  act  mconsistent  with  a  Union  sentiment  To 
my  personal  knowledge  he  has  not,  witnin  the  past  twenty  years,  taken  any  other  ^art 
in  politics  than  to  vot«,  and  then  for  the  best  men  irrespective  of  party.  He  is  a  jnst 
man,  and  a  good  citizen.  And  I  cheerfully  state  that  if  all  men  of  his  intelligence,  in 
the  Southern  States,  for  the  past  eight  years,  had  followed  his  example,  peace  and 
prosperity  would  here  exist.  Murder  and  political  persecution  wonld  not  depress  and 
curse  this  part  of  our  country  as  it  does  to-day." 

It  will  be  noticed  that  the  aathor  of  the  foregoing  committed  an  error 
in  his  calculation  of  rent  Instead  of  its  amounting  to  $1,500  for  the 
six  months  it  was  occupied,  it  only  amounts  to  $1,200,  inasmuch  aa  the 
rate  per  month  charged  and  found  due  is  only  $200  per  month. 

In  addition  to  the  foregoing,  it  is  shown  from  the  evidence  in  the  case 
that  the  same  was  referred,  August  14, 1865,  by  Brevet  Major-General 
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John  F.  Miller  to  Brig.  Oen.  Thomas  Kilby  Smith,  whose  headquarters 
were  at  Mobile,  Ala.    Iq  General  Smith's  report  he  says : 
Hub  case  seems  to  be  a  most  deserving  one. 

•  «  m  «  »  •  m 

I  would  earnestly  recommend  the  appointment  of  a  board  of  officers  to  determine 
tbe  amonnt  of  this  claim,  or  that  sach  other  action  be  had  as  will  lead  to  its  speedy 
settlement. 

Sabseqaently  it  was  referred  to  Col.  M.  D.  Wickersham,  chief  quar" 
termaster,  Department  of  Alabama,  at  Mobile,  by  Brig.  Oen.  J.  Q* 
Dana,  and  by  Colonel  Wickersham  referred  to  Capt.  Alexander  Mcin- 
tosh, assistant  quartermaster,  for  investigation  and  report.  Captain 
Mcintosh  in  his  report  says  that  he  <<  finds  that  the  statements  made  by 
Dr.  Masten  in  regard  to  the  same  are  substantially  correct,"  and,  as  here- 
tofore stated,  <^  strongly  recommend  that  the  claim  be  allowed." 

From  this  evidence  the  committee  find  the  following  facts:  that  her 
property  was  ^^  excepted  from  seizure  and  occupation  in  the  capture  of 
Mobile,"  and  <*  was  subsequently  rented  by  the  medical  director  of  the 
command  of  General  Canby,  and  by  his  previous  order  or  subsequent 
ratification." 

The  property  was  in  the  possession  of  the  medical  director  for  hospi- 
tal purposes  for  two  and  one-half  months  from  April  15, 1865,  to  28th 
day  of  June,  same  year ;  subsequently  it  was  turned  over  to  the  Quar- 
termaster-General's Department,  and  thus  remained  until  October  12, 
1865,  when,  by  order  of  General  Canby,  it  was  returned  to  the  owners, 
the  government  having  possession  of  it  six  months,  which,  at  a  rental 
of  $200  per  month,  aggregates  $1,200.  As  to  the  injury  to  the  property 
the  committee  decline  to  recommend  any  allowance,  holding  that  the 
amount  allowed  for  rent  covers  the  whole  amount  due  from  the  govern- 
ment 

The  committee  report  a  bill  allowing  the  sum  of  $1,200  to  Claude  H. 
Masten,  surviving  partner,  and  to  the  child  or  children  of  Octavia  Le 
Vert,  deceased ;  one-half  to  said  Masten,  ond  one-half  to  said  child  or 
children,  and  recommend  the  passage  of  the  same. 
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IN  THE  SENATE  OF  THE  UNITED  STATES. 


April  23,  1878.— Ordered  to  be  printed. 


3fr.  Maxey,  from  the  Committee  on  Military  AfTairsi,  submitted  the 

following 

REPORT: 

[To  aooompany  biU  8. 19.] 

The  Committee  on  Military  Affain^  to  whom  teas  referred  the  bill  {8, 19) 
for  the  relU/of  Capt.  James  At.  Beeber^  late  Company  D,  Seventy-third 
Re^ment  Indiana  VolunteerSj  respectfully  report : 

The  following  facts  appear : 

James  M.  Beeber  was  enlisted  and  enrolled  as  first  sergeant,  Company 
D,  Seventy-third  Regiment  Indiana  Volanteers,  August  16, 1862,  and 
served  in  that  capacity  till  May,  1863,  at  which  time  the  regiment,  under 
Colonel  Streight,  was  captured.  Shortly  thereafter  the  enlisted  men, 
ioclndiDg  Beeber,  were  exchanged,  but  the  officers  were  held  prisoners, 
and  among  them  Capt.  William  M.  Kendall,  captain  of  said  Company  D. 

It  farther  appears  that  said  Beeber  was  commissioned  as  captain  in 
said  regiment  by  his  excellency  O.  P.  Morton,  then  governor  of  Indiana, 
September  1, 1864,  but  was  not  mustered  as  such  captain  until  May  16, 
1865.  The  reason  for  this  delay  was  that  Captain  Kendall  was  still  a 
prisoDer  of  war  and  had  not  been  mustered  out,  and  hence  there  could 
Qot  be  two  captains  borne  on  the  rolls  for  the  same  company  at  the  same 
time. 

Special  Orders  No.  15,  headquarters  Department  of  the  Cumberland^ 
ChattaDQoga,  Tenn.,  issued  by  Major-General  Thomas,  January  15, 1865, 
directs,  in  paragraph  2,  as  follows : 

So  ranch  of  paragraph  1,  Special  Orders  No.  137,  series  1864,  from  these  bead(|[nar- 
t«rs,  as  dischargee  the  following-named  enlisted  men  from  the  United  States  service  to 
enable  them  to  accept  promotion  is  hereby  revoked :  Serg.  MaJ.  Rnfus  M.  BrowOi  Sev- 
^oty-tbird  Indiana  Volanteere;  First  S^rg.  James  M.  Beeber,  Company  D,  Seventy- 
third  Indiana  Yolnnteers. 

It  is  clear,  however,  ibat  Beeber  was  performing  the  duties  of  captain 
as  early  as  November  17, 1864.  Special  Orders  No.  73,  headquarters 
defenses  Memphis  aud  Charleston  Bai!road,  dated  November  17, 1864, 
is  addressed  to  Captain  Beeber,  then  at  Paint  Bock  Bridge,  Alabama, 
giving  him  instructions,  as  post  commander.  This  is  by  command  of 
Col.  w.  P.  Lyon,  Thirteenth  Wisconsin  Volunteers,  commanding.  Va- 
nons  other  orders,  from  that  date  on,  are  addressed  by  commanding 
officers  to  Captain  Beeber,  among  others  by  Lieut.  Col.  A.  B.  Wade, 
commanding  SeVentythird  Indiana  Volunteers. 

There  can  be  no  question  that,  subsequent  to  the  date  of  the  commis- 
sion from  Governor  Morton  to  Captain  Beeber,  September  1, 1864,  and    t 
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prior  to  bis  formal  muster  in  as  captain  May  16,  I860,  be  did  perform 
the  duties  of  captain  Company  D,  Seventy-tbird  Indiana  Volunteers. 
Tbe  reason  for  the  postponement  of  the  muster-in  to  May  16, 1865,  is 
given  in  tbe  column  of  remarks  of  tbe  muster-in  rolls,  as  follows: 
"  Mustered  in  to  date  from  May  16,  1865,  vice  Wm.  M.  Kendall  pro- 
moted to  major.  Discharged  as  first  sergeant  Company  D,  to  accept  ap- 
pointment." This  muster-in  roll  is  signed  at  Larkinsville,  Ala.,  May 
24, 1865,  by  A.  B.  Wade,  as  lieutenant-colonel  commanding  regiment, 
and  by  W.  S.  Wilson,  captain  Seventy-first  Ohio  Volunteer  Infantry, 
mustering-officer. 

It  further  appears  that  Captain  Beeber  promptly  made  claim  for  pay 
according  to  bis  present  claim,  after  be  was  discharged,  at  tbe  close  of 
the  war,  and  tbe  Adjutant-General  decided  adversely,  for  the  reason 
that  Captain  Kendall  was,  prior  to  May  16, 1865,  captain  of  tbe  com- 
pany on  tbe  rolls,  and  the  rolls  could  not  bear  two  captains  at  tbe  same 
time.  So  that  the  question  arises,  Is  Captain  Beeber  entitled  to  pay  as 
captain,  under  tbe  circumstances,  for  services  performed  by  bim  as 
such,  prior  to  his  formal  muster-in,  May  16,  1865  7 

It  is  clear  from  General  Thomas's  order  of  revocation  of  June  15. 
1865,  before  quoted,  that  some  time  in  tbe  year  1864  an  order  had  been 
issued  by  him  discharging  Captain  Beeber  as  first  sergeant,  in  order 
that  be  might  accept  promotion.  The  committee  has  not  thatorder,  bata 
communication  from  Lieutenant-Colonel  Wade,  Seventy-third  Indiana 
Yolunteer  Infantry,  to  Captain  Beeber,  dated  headquarters  Seven ty-tbird 
ludiana  Infantry,  Larkinsville,  Ala.,  January  24,  1865,  speaks  of  tbe 
date  of  bis  discharge  as  an  enlisted  man  as  <'  December  4, 1864,"  »<  order 
for  discharge  revoked  January  15, 1865,"  and  "muster-rolls  not  received.'' 
So  the  question  is.  Is  he  entitled  to  pay  for  services  actually  rendered 
as  captain  under  a  commission  as  such  prior  to  his  actual  master-in  as 
captain  t 

In  strict  law,  the  committee  is  of  opinion  tbat  be  is  not  so  entitled, 
sud  that  bis  pay  was  properly  refused  under  tbe  letter  of  the  law  by  the 
War  Department.    General  Orders  No.  66  are  as  follows : 

[General  Ordera  Ko.  66.] 

Wak  Department,  Adjutant-General's  Office, 

Washington^  August  W,  1861. 
r.  Tbe  commissioned  officers  of  all  volunteer  and  militia  organizations,  no  matter 
whether  established  nnder  the  aathority  of  a  State  or  of  the  United  States,  will  be  re- 
rarded'  as  having  been  commissioned  on  the  day  when  mostered  into  the  service  of  the 
United  States,  and  will  take  rank  in  their  respective  grades,  will  be  entitled  to  pay, 
and  be  obeyed  and  respected  in  their  several  positions  from  that  date. 

II.  Hereafter  no  minors  will  be  mastered  into  the  service  of  the  United  States  as 
Toliinteers  without  the  consent  of  their  parents  or  guardians. 

III.  Capt.  Qnrden  Chap'n,  Seventh  I oian try,  having  given  proof  of  disloyalty,  isdis- 
■irased  the  service  of  the  Uuitod  States,  to  take  effect  from  the  date  of  this  order. 

By  order. 

L.  THOMAS. 

Adjutant-General 

Adjutant-General's  Office,  March  27, 18TH. 

Official 

L.  H.  PELOUZE, 
Assistant  Adjutant-Gsneral. 

Bat  the  committee  respectfully  sabmit  that  this  is  a  special  and  ex- 
eeptional  case,  and  that  the  letter  of  the  law  is  borne  down  by  over- 
whelming equities.  Captain  Kendall  was  a  prisoner.  The  companr 
was  without  a  captain.  The  fact  was  recognized  by  the  governor  of  tbe 
State,  who  issued  his  commission  to  Captai[PgitJggg^Jig5, under  date  Sep- 
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tember  1, 1804.  Captain  Beeber  actually  rendered  the  service  under 
tbe  commission  in  good  faith,  and  was  fully  recognized  as  such  captain 
by  tbe  officers  placed  over  him.  He  was  not  mustered  in  till  May  16, 
1865,  because  it  was  only  then  that  the  office  became  formally  va<3ant 
by  tbe  promotion  of  Captain  Kendall,  although  it  had  been  practically 
80  from  the  date  of  Captain  Kendall's  arrest,  so  far  as  he  was  concerned. 

Xor  is  it  believed  by  the  committee  that  Orders  No.  66,  above  quoted, 
were  intended  for  cases  like  the  one  under  consideration.  The  equities, 
ID  tbe  judgment  of  the  committee,  are  strongly  in  favor  of  Captain  Bee- 
ber, because  he  i>erformed  the  service  in  good  faith  under  a  commission, 
aDd  they  were  accepted,  and  he  was  fully  recognized  as  such  by  his 
f:operior  officers.  It  was  to  the  interest  of  the  government  that  these 
duties  should  be  performed,  and  Captain  Kendall  was  not  and  could  not 
be  with  the  company  to  perform  them.  The  government  cannot  afford 
to  fall  back  behind  a  technicality  to  the  prejudice  of  a  meritorious  citizen. 

The  first  formal  order  addressed  to  Captain  Beeber  is  dated  at  Hunts- 
Tille,  Ala.,  November  17,  1864,  by  Col.  W.  P.  Lyon,  Thirteenth  Wis- 
consin Volunteer  lufantry,  commanding  railroad  defenses  of  Memphis 
and  GbarlestOQ  Bailroad,  to  Captain  Beeber,  Paint  Bock,  Ala. 

Captain  Beeber  states  in  bis  sworn  petition  that  he  was  mustered  in 
on  bit»  commission  from  Governor  Morton,  as  captain, at  Nashville,  Teun., 
by  Capt.  William  Eccles,  mustering-officer,  on  or  about  the  7th  Novem- 
ber, 18G4,  and  assigned  by  the  commanding  officer  of  the  Seventy-third 
Regiment  Indiana  Volunteers  to  the  command  of  Company  D  of  said 
regiment,  and  this  date  is  fortified  fully  by  the  above  order  of  Colonel 
Lyon,  and  is  accepted  as  true.  Colonel  Wade's  statement  as  to  the 
(late,  December  4,  of  his  discharge  as  an  enlisted  man,  must  have  had 
reference  to  tbe  rolls,  as  the  original  order  of  Colonel  Lyon,  of  above 
dale,  is  on  file  with  the  papers,  and  Colonel  Wade  testifies.  May  15, 1876, 
to  the  truth  of  Beeber's  petition,  to  the  best  of  his  knowledge  and  belief. 
In  view  of  the  facts,  however,  and  the  conclusions  therefrom,  the  com- 
mittee recommend  that  the  preamble  to  Senate  bill  19,  be  stricken  out ; 
that  the  word  **  infantry"  be  added  between  the  words  "of"  and  "volun- 
teers" in  line  5;  that  the  word  "  first"  in  line  6  be  stricken  out,  and 
*•  seventh  "  inserted,  and  that  the  word  "  September"  in  tbe  same  line 
l)e  stricken  out, and  "November"  inserted,  and  that  after  the  word  "five  " 
in  line  8  tbe  following  words  be  added  :  "And  the  proper  accounting- 
officer  is  hereby  directed  to  pay  the  same  out  of.  any  money  in  tbe 
Treasury  not  otherwise  appropriated,  after  deducting  from  said  amount 
whatever  pay  he  may  have  received  as  first  sergeant  of  Company  D, 
Seventy-third  Begiment  Indiana  Volunteer  Infantry,  for  service  be- 
tween said  dates";  and  as  amended  the  committee  recommend  the  pas- 
sage of  the  bill. 
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45th  G0KGSB88, )  SENATE.  (  Eepoet 

2d8e$9ion.       ]  I  No.  273. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 


April  23, 1878.— Ordered  to  be  printed. 


Mr.  Maxey,  from  Uie  Committee  on  Military  Affairs,  ftobmitted  tbe 

following 

REPORT: 

[To  accompany  bill  8.  827.] 

The  Committee  an  Miiitury  AfairSj  to  tchom  teas  referred  Senate  hill  827^ 
to  provide  for  the  sale  of  certain  portions  of  the  Fort  Leaventcorth  mili- 
tary  reservation^  report  as  follows  : 

This  bill  was  submitted  by  the  committee  to  tbe^Secretary  of  War  for 
such  iuformatioD  and  snggestioDS  as  might  aid  the  committee. 

The  committee  has  b^n  furnished  with  the  following  through  the 
War  Department. 

General  Pope,  commandiog  the  Department  of  Missouri,  within  which 
Fort  Leavenworth  is  situate,  says  (under  date  February  6, 1878) : 

The  portion  of  the  reeervation  specified  in  the  bill  and  accompanying  map  can  be 
spared  from  this  military  reservation  without  injury  to  the  public  interests,  provided 
the  money  valne  of  it  can  be  applied  to  improvements  elsewhere  on  the  reservation, 
<;»peeially  for  inclosing  the  entiie  reservation,  so  as  to  protect  what  is  left  from  any 
nearer  approaches  than  those  which  will  be  occasioned  by  the  occupation  of  the  indi- 
cated portion  lor  railroad  uses. 

Unless  the  proceeds  of  the  sale  can  be  thus  used  he  opposes  the  sale, 
and,  as  the  committee  understand  him,  on  the  ground  that,  if  the  re- 
mainder  of  the  reservation  is  left  uniuclosed,  it  will  be  liable  to  en- 
croachment, and  that  this  can  be  obviated  by  applying  a  portion  of 
the  proceeds  to  the  erection  of  inclosure  around  the  remaiulog  portion, 
and  that  tbe  residue  can  be  made  of  importance  to  the  post  in  the  erec- 
tion of  additional  permanent  improvements. 

General  Sherman  expresses  no  direct  opinion  on  this  bill,  but  says 
generally : 

The  experience  of  Baint  Louis  arsenal  and  Fort  Gratiot  would  seem  to  show  that 
when  TsUroads  once  get  a  hold  upon  a  military  reservatioUi  they  never  stop  ULtil  they 
cover  or  surround  it,  as  their  business  increases. 

Certain  amendments  suggested  in  committee  were  transmitted  to  the 
Secretary  of  War,  along  with  the  bill.     CTuder  date  9th  instant,  he  says : 

I  begto  inform  yon  that  tbe  bill  (S.  S*/?)  as  now  draughted,  with  the  amendments 
Iiropoeed  (iqcloeed),  meets  the  approval  ot  this  department. 

This  is  business-like,  and  leaves  no  doubt  as  to  his  opinion.  In  addi- 
tion to  theae  communications,  the  committee  has  examined  an  admirably 
drawn  map  of  the  reservation,  showing  the  direction  of  the  right  of  way, 
and  the  location  of  the  portion  pix) posed  to  be  sold.  The  committee  talipes 
this  caieasit  finds  it,  with  thengbt  of  way  granted  through  the  Fort  Leav- 
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enwortb  reservation,  by  law,  for  railway  purposes.  ( See8ec.3,act  July  20, 
1868,  U.  S.  Stat,  at  L.,  vol.  15,  page  122.)  If  the  sale  of  this  land  will  not 
injure  the  residue,  provided  a  portion  of  its  proceeds  are  devoted  to  its 
inclosure,  then  what  may  be  left  of  the  proceeds  can  well  be  expended 
in  needed  permanent  improvements  as  suggested  by  General  Pope,  so 
that  it  appears  to  the  committee  that  the  sale  of  the  part  described  iu 
the  first  section  of  the  bill,  and  specifically  shown  in  the  map  accompany- 
ing this  report,  would  not  only  not  be  injurious  to  the  public  interest, 
but  would,  in  fact,  be  wise  economy,  in  that  the  needed  improvements 
could  be  erected  without  cost  to  the  Treasury — a  thing  most  unusual  in 
this  day  and  generation. 

\^herefore  the  committee  recommend  the  bill,  with  the  amendment 
herewith  reported  following  the  word  "  acres''  in  line  13  of  first  sectioD, 
and  the  further  amendment  reported  herewith  as  section  3,  which  amend- 
ments are  those  referred  to  by  the  Secretary  of  War,  and,  as  amended, 
recommend  the  passage  of  the  bill. 
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2d  Session.       ]  )  No.  274. 


IN  THE  SENATE  OF  TBE  UNITED  STATES. 


April  23, 1878.— Ordered  to  be  printed. 


Mr.  Maxry,  from  tbe  Committee  on  Military  Affairs,  submitted  the  fol- 
lowing 

KEPORT: 

[To  accompaDy  bills  S.  1121  und  1122.] 

The  Committee  on  Militury  AfairSj  to  whom  teas  re/erred  the  comiminica- 
tion  of  the  Secretary  of  War  to  the  President  of  the  Senate,  dated  12th 
instant  J  accompanied  by  a  communication  of  the  Oeneral  of  the  Army  ^ 
under  date  Sth  instant^  recommending  certain  amendments  of  sections 
1216  and  1285  Revised  Statutes^  have  fully  considered  the  same^  and  report 
asfolUncs  : 

Section  1216  provides  that  i/chere  avy  private  soldier  shall  have  dis- 
tiDgaished  biuiself  in  the  service,  the  President  may,  on  the  recommen- 
dation of  the  commanding  officer  of  the  regiment  to  which  snch  private 
Holdier  belongs,  grant  him  a  certificate  of  merit. 

It  is  recommended  that  this  statnte  be  enlarged  to  embrace  non-com- 
missioned  officers  and  musicians.  It  is  believed  that  this  would  be  right. 
There  is  no  reason  why  non-commissioned  officers  and  musicians,  who 
are  enlisted  men,  the  same  as  privates,  should  not,  if  entitled,  receive 
the  certificate  the  same  asprivatec^,  and  the  committee  recommend  the 
accompanjingr  hill  as  a  substitute  for  section  1216,  herewith  reported. 

Section  1285  grants  83  per  month  additional  pay  to  those  holding  such 
certificates,  who  have  remained  continuously  in  the  service. 

Exception,  however,  is  made  in  favor  of  private  soldiers  of  the  Mexi- 
can war,  who  are  entitled,  although  they  may  not  have  remained  continu- 
<>«Wy  in  service.  The  committee  see  no  good  reason  for  the  word  "con- 
tinuously "  in  this  section,  nor  for  the  discrimination  between  the  private 
soldierand  tbe  non-commissioned  officers  and  musicians.  Wherefore  the 
committee  recommend  the  accompanying  substitute  for  section  1285. 
And  the  committee  recommend  the  passage  of  the  bills  herewith  re- 
iwrted. 
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IN  THE  SENATE  OF  THE  UNITED  STATES. 


April  *23, 1878. — Ordered  to  be  printed. 


Mr.  Maxby,  from  the  Committee  on  Military  Affairs,  submitted  the  fol- 
lowing 

REPOET: 

,  [Toaccompany  bills.  588.] 

The  Committee  on  Military  Affairs^  to  whom  was  referred  the  bill  {8. 588) 
to  advance  the  rank  of  Robert  C.  Buchanan^  now  borne  on  the  retired  list 
of  the  Army  as  colonel^  to  that  of  major-general  on  the  retired  list^  to  date 
from  July  1, 1877,  respectfully  submit  the  following  report : 

The  committee  addressed  a  coramnnication  to  tbe  Secretary  of  War^ 
asking  for  sach  information  and  views  as  woald  assist  the  committee  in 
arriving  at  a  correct  conclasion,  and  on  the  9th  instant  received  the  re- 
ply of  the  Secretary  accompanied  by  a  reiport  of  the  Adjutant-General, 
giving  the  military  history  of  General  Buchanan,  which  accompanies 
this  report.  This  history  is  exceedingly  creditable  to  General  Buchanan. 
He  is  shown  to  have  been  a  meritorious  and  gallant  officer  from  his 
youth  up  to  his  retirement. 

He  entered  the  service  July  1, 1830,  and  faithfully  and  honorably 
served  his  country  nearly  forty  years  and  through  two  wars,  having 
been  brevetted  in  the  Mexican  war  three  grades  for  gallant  and  meri- 
torioos  conduct  in  battle,  and  two  grades  in  the  late  war,  reaching  the 
brevet  rank  of  major-general  March  13,  1865,  for  gallant  and  distin- 
guished services  at  the  battles  of  Manassas  and  Fredericksburg,  Ya. 
The  following  orders  bear  on  his  case : 

[General  Orders  No.  126.] 

War  Department, 
Adjutant-Qenrral'b  Office, 

Washington,  December  15, 1870. 
By  direction  of  the  President,  the  following  transfers  and  assignments  of  commis- 
eioned  officers  are  made  to  fill  vacancies  to  the  present  date : 

Transfers, 

Col.  Robert  C.  Buchanan,  First  Infantry,  to  the  list  of  snpemameraries.     •    «    • 
By  order  of  the  Secretary  of  War. 

E.  D.  TOWNSEND, 

Adjutani'OeneraJ. 

[General  Orders  No.  128.] 

War  Department, 
Adjutant-General's  Office, 

JfashingUmf  December  31,  1870. 
By  direction  of  the  President,  and  under  the  provisions  of  section  5  of  the  act  of 
Congress  approved  July  15, 1870,  the  following-named  officers  are  hereby  retired  from 
ftctive  senricey  as  of  this  date  : 
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1.  Oq  their  own  application,  after  thirty  years  of  servioe,  in  conformity  with  section 
4  of  the  act  of  Jnly  15,  1870 : 
Col.  Robert  C.  Buchanan,  enpernumerary.    *     •     • 
By  order  of  the  Secretary  of  War. 

E.  D.  TOWN8END, 

Adjutant- General 

The  committee  recognize  the  worth  of  General  Bachanan  as  an  offi- 
cer, bnt  is  anable  to  see  any  sabstautial  reason  for  interfering  with  his 
status  as  fixed  by  the  voluntary  acceptance  by  him  of  the  provisions  of 
the  act  of  Jnly  15, 1870,  as  shown  by  the  order  last  above  quoted,  fle 
was  retired  by  that  order  as  colonel,  and  this  retiracy  was  upon  his  own 
application,  after  thirty  years'  service,  as  provided  in  said  act.  In  the 
judgment  of  the  committee,  if  General  Buchanan  was  entitled  to  have 
been  retired  on  a  higher  rank,  the  claim  should  then  have  been  made, 
and  nothing  in  existing  laws,  in  the  judgment  of  the  committee,  author- 
izes a  disturbance  of  the  status  of  this  officer,  as  fixed  by  the  act  and 
orders  aforesaid. 

Wherefore  the  committee  report  back  said  bill  adversely,  and  ask  to 
be  discharged  from  its  further  consideration. 
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IN  THE  SENATE  OF  THE  UNITED  STATES. 


.April  23, 1678. — ^Agreed  to  and  ordered  to  be  printed. 


Mr.  Maxet,  from  the  Committee  on  Military  Affairs^  sabmitted  the 

following 

REPORT: 

The  Committee  on  Military  Affairs^  to  whom  teas  referred  the  petition  of 
Lieutenants  Marcus  W.  Lyon^  Frank  Heathy  Daniel  M.  Taylor^  D.  A. 
Lyle^  Janus  Rockwell,  jr.,  W.  B.  Weir^  and  J,  C,  AyreSj  officers  of  the 
Ordnance  CorpSy  praying  legislation  authorizing  the  Secretary  of  War 
to  amend  the  relative  rank  of  certain  first  lieutenants  of  the  Ordnance 
CorpSj  respectfully  report: 

That  the  committee  have  carefally  examined  the  petition,  as  well  as 
the  protest  of  First  Lient.  Stanhope  E.  Blunt,  of  the  Ordnance  Corps, 
the  only  officer  who  would  lose  in  date  if  prayer  was  granted.  The  com- 
mittee have  been  furnished,  at  their  request,  by  the  Secretary  of  War 
with  a  communication  setting  forth  his  views  on  the  subject,  under  date 
April  19th  instant,  which  is  accompanied  by  a  communication  on  the 
same  subject  from  the  Adjutan^6eneral,  under  date  16th  instant 

Id  the  judgment  of  the  committee,  the  claim  of  petitioners  is  wholly 
withoQt  merit,  either  in  law  or  equity. 

Ad  act  reorganizing  the  several  staff  corps  of  the  Army  was  ap- 
proved June  23, 1874.  (See  U.  S.  Stat,  at  Large,  vol.  18,  part  3,  page 
^44.)    The  fifth  section  of  said  act  is  as  follows: 

Sic.  5.  That  the  Ordnance  Department  sball  consist  of  one  Chief  of  Ordnance,  with 
the  rank,  pay,  and  emolaments  of  a  brigadier-general ;  three  colonels,  foar  lieatenant- 
colonels,  ten  majors,  twenty  captains,  sixteen  first  lieutenants;  and  all  vacancies 
vhich  may  hereafter  exist  in  the  grade  of  first  lientenanta  in  said  department  shall  be 
filled  by  transfer  from  the  line  of  the  Array  :  Provided,  That  no  appointment  or  pro- 
motion m  said  department  shall  hereafter  be  made  until  the  officer  or  person  so  ap- 
poiote4  or  promoted  shall  have  passed  a  satisfactory  examination  before  a  board  of 
oninaoce  officers  senior  to  himself. 

Id  compliance  with  the  foregoing  section,  Special  Orders  No.  158, 
War  Department,  Adjutant-General's  Office,  July  22, 1874,  were  issued, 
showing  that  the  following  officers  had  been  selected  under  said  section, 
and  would  report  to  the  examining  board,  to  be  convened  at  the  ord- 
nance agency  in  New  York  City  on  the  1st  of  October,  1874,  for  examina- 
tion, &c.,  viz : 

1.  First  Lieut.  William  S.  Starring,  Second  Artillery. 

2.  First  Lieut.  Charles  S.  Smith,  Fourth  Artillery. 

3.  First  Lieut.  Stanhope  E.  Blunt,  Thirteenth  Infantry. 

4.  Second  Lieut.  Frank  Heath,  Third  Artillery. 

3.  Second  Lieut.  Daniel  M.  Taylor,  First  Artillery. 

6.  Second  Lieut.  David  A.  Lyie,  Second  Artillery. 

7.  Hecond  Lieut.  James  Rockwell,  jr..  First  Cavalry. 

5.  Second  Lieut.  William  B.  Weir,  Fifth  Infantry. 
9.  Second  Lieut.  James  C.  Ayres,  Third  Infantry. 

1^>.  Second  Lieut.  Marcus  W.  Lyon,  Thirteenth  Infantry. 

The  officers  selected  were  arranged  on  the  list  in  the  order  ^^Vlf^^nle 
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as  shown  above.  An  ^camination  of  the  Army  Register  shows  that 
this  arrangement  was  in  strict  accordance  tcith  the  relative  rank  of  said  offi- 
cers at  the  date  of  said  order.  These  facts  are  shown  by  the  Army  Reg- 
ister, and  by  the  class-rank  of  those  whose  commissions  bear  date  the 
same  day,  to  wit : 

1.  Starring,  first  lieutenant,  June  23, 1865. 

2.  Smith,  first  lieutenant,  July  28, 1866. 

3.  Blunt,  first  lieutenant,  March  27, 1874. 

4.  Heath,  second  lieutenant,  June  15,  1868. 

5.  Taylor,  second  lieutenant,  June  15, 1869 ;  fifth  in  class-rank,  class 
of  1869. 

6.  Lyle,  second  lieutenant,  June  15, 1869 ;  twelfth  in  class-rank,  class 
of  1869. 

7.  Rockwell,  second  lieutenant,  June  15,  1870;  fifth  in  class-rani;, 
class  of  1870. 

8.  Weir,  second  lieutenant,  June  15,  1870;  seventh  in  class-rank, 
class  of  1870. 

9.  Ayres,  second  lieutenant,  June  12, 1871. 

10.  Lyon,  second  lieutenant,  June  14, 1872. 

It  will  be  observed  that  at  the  date  (July  22,  1874)  of  the  special  or- 
ders aforesaid.  Starring,  Smith,  and  Blunt  were  first  lieutenants.  All 
the  others  were,  at  that  date,  second  lieutenants.  All  the  foregoing  offi- 
cers appeared  before  the  board  at  the  time  specified  (October  1, 1874) 
in  said  special  orders,  except  Lieutenant  Blunt,  who  passed  his  exam- 
ination before  said  board  on  the  12th  December,  1874. 

Was  it  in  any  wise  through  the  fault  or  misfortune  of  Lieateoant 
Blunt  that  he  did  not  appear  on  the  1st  of  October  ?  Had  he  failed  to 
appear  by  reason  of  sickness,  the  committee  would  say  he  should  not 
lose ;  but  if  he  failed  to  appear  at  that  date  becattse  he  was  doing  important 
duty  under  the  lawful  orders  of  his  government  in  a  distant  fields  from 
which  he  was  not  relieved  in  time  to  appear  before  said  board  on  the  1st  of 
October,  then  there  is  no  principle  or  mle  of  law  or  equity  that  %could  de- 
prive him  of  his  rights  because  of  his  faithful  obedience  to  the  lawful  orders 
of  his  government  The  exact  fact  is  that  he  was  obeying  such  orders. 
The  Adjutant-General  states  in  the  communication  hereinbefore  referretl 
to  that  at  the  date  of  said  orders — 

Lieut.  Stanhope  £.  Blant,  iivhose  proper  poaitioD  in  this  list  is  in  question,  was  em- 
ployed on  a  distant  surveying  expedition  under  Lieutenant  Wheeler,  of  the£ngiDeen« 
and  the  Chief  of  Engineers  requested,  in  view  of  the  importance  of  his  dQties|,  that  be 
be  not  relieved  for  examination  until  the  close  of  the  season  for  field-operatioua. 
This  reqnest  was  granted,  and  Lieutenant  Blunt  was  not  examined  until  the  follow-  , 
ing  December.  Meantime  the  other  officers  on  the  list  had  been  examined  and  pot 
in  the  Ordnance  Corps  (by  transfer  or  appointment),  with  rank  from  November  1. 
1874,  in  the  order  intended.  On  the  12th  of  December,  Lieutenant  Blunt  having 
passed  his  examination,  his  transfer  to  the  Ordnance  Corps  was  completed,  and  be 
commissioned  with  the  same  date  of  rank  as  the  others  in  the  list — November  1, 1874— 
which  gave  him  his  relative  rank  as  it  now  stands. 

In  the  judgment  of  the  committee  the  course  pursued  was  lawful  and 
just.  Had  he  been  placed  below  the  seven  second  lieutenants  in  the 
list,  all  of  whom  were  his  juniors,  then  he  would  have  been  degraded 
in  rank  because  he  faithfully  obeyed  the  lawful  orders  of  his  govern- 
ment, and  such  degradation  would  not  only  have  been  inequitable,  bat 
in  violation  of  the  long-settled  policy  of  the  government,  to  promote 
rather  than  degrade  meritorious  officers. 

In  view  of  the  premises,  the  committee  report  adversely  to  the  peti- 
tion, and  recommend  that  the  prayer  be  not  granted ;  and  the  com- 
mittee ask  to  be  discharged  from  the  further  consideration  of  the  peti- 
tion, which  is  herewith  reported  back  to  the  2Seiiate. 
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IN  THE  SENATE  OF  THE  UNITED  STATES. 


April  23, 1878.— Agreed  to  and  ordered  to  be  printed. 


Mr.  MAXEYy  from  the  Committee  on  Military  Affairs,  sabmitted  the 

followiDg 

REPORT: 

The  Committee  an  Military  Affairs^  to  whom  was  referred  the  petition  of 
Albert  Ivers^  late  captain  Company  C,  Eighty-second  Regiment  Pennsyl- 
rania  Volunteers j  respectfully  report: 

That  this  petition  was  evidently  prepared  to  be  considered  by  the 
Committee  ou  Pensions. 

No  statement  of  facts  brings  it  within  the  jurisdiction  of  the  Commit- 
tee on  Military  Affairs ;  and  if  the  facts  therein  presented  might  be  con- 
sidered in  a  properly-prepared  petition,  accompanied  by  the  proper 
proof,  it  is  sufficient  to  say  that  there  is  nothing  this  committee 
can  act  on.  The  petition  is  sworn  to,  bnt,  although  a  foot-note  states 
that  the  petition  is  sustained  by  affidavit  of  Col.  James  B.  Mile^, 
late  colonel  Eighty-second  Eegiment  Pennsylvania  Volunteers,  no  such 
affidavit  is  found  with  the  petition.  There  is  nothing  to  show  that  this 
petitioner  has  ever  been  examined  by  a  board  of  medical  officers,  or  even 
by  a  physician.    In  short,  there  is  nothing  on  which  to  act. 

Wherefore  the  committee  report  back  the  petition  adversely  and  ask 
to  be  dittcharged. 
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IN  THE  SENATE  OF  THE  UNITED  STATES. 


Apbxl  34, 1878.— Ordered  to  be  printed. 


Mr.  CocEBBLXi,  from  the  Oommittee  on  Olaims,  sabmitted   the  fol- 
lowing 

REPORT: 

[To  aooompany  bill  S.  1131.] 

The  Committee  an  Olaime^  to  whom  woe  referred  the  bill  (8.  32)  for  the  re- 
lief of  J.  M.  Mieou  and  others j  have  duly  considered  the  same^  so  far  a9 
the  rights  of  Mr.  E.  0.  Clements  are  affected^  and  submit  the  following 
r^ort: 

Your  committee  referred  the  bill  to  the  Secretory  of  the  Treaeary,  with 
a  letter,  aeking  for  informatlOD  and  facts  toaohing  the  daioiy  and  re- 
ceived fipom  the  Acting  Seoretary  the  following  answer : 

Treasury  DEPARTBfBNT,  N<n>ember  1, 1877. 
Sir:  Ibave  tbe  honor  to  acknowledge  tbe  receipt  of  yonr  letter  of  the  24th  oltimo, 
lockwiiif;  a  oopj  of  a  bill  for  the  relief  of  E.  C.  Clements,  for  rent  of  rooms  in  1865, 
ao4  caUjiiii  for  sooh  information  as  may  be  in  possession  of  this  department  touching 

Tbe  Third  Anditor  of  the  Treasury  states  that  the  claim  of  E.  C.  Clements  in  hia 
office  is  for  |200,  being  the  amount  of  a  voucher,  issued  by  H.  W.  Rice,  lieutenant  and 
reg^incDtal  qaaitarmaster  Twenty-sixth  Indiana  Volunteers,  for  rent  of  rooms  for  fonr 
months  in  1886. 

Tbe  daiin  was  disallowed  under  proTisions  of  act  of  Congress  of  Febmary  21, 1867, 
vbicb  prohibit  payment  of  such  cases. 

Tbe  bill  is  herewith  returned  as  requested. 
Very  reepeetftilly, 

E.  c.  Mccormick, 

AoHng  Seorttary* 
Hen.  F.  M.  CoCKREix, 

VnUed  States  Senate, 

Year  committee  addressed  another  letter  to  the  Secretary  of  the 
Treasnry  asking  for  the  vooohers  and  papers  relating  to  said  claim  of 
£.  C.  Clements,  and  received  fh>m  him  all  the  voachers  and  papers,  and 
among  them  was  the  following  account,  to  wit: 

No.  22,  Voucher. 
The  UmtedlSiatee'io  E,  C.  Clements,  Dr. 

Date:  1865,  Oct.  Slst— Macon,  Miss. 
Ten  rooms  used  as  offices  and  quarters  four  months  at  $50  per  month,  amounting 
to  1200.  (These  rooms  were  occupied  as  offices  and  quarters  as  follows :  Two 
by  CoL  J.  O.  Clark,  as  offices  and  quarters,  two  by  Lieut.  Col.  N.  A.  Logan, 
two  by  Mai.  A.  H.  Jumper,  two  by  Lieut.  J.  H.  Portsmouth,  post  adjutant,  two 
by  Lieut.  H.  W.  Rice,  regimental  quartermsHter,  Twenty -sixth  Indiana  Volun- 
teers, and  post  quartermaster.  It  was  necessary  to  use  the  buildings  as  above 
d^scribedy  because  there  was  but  three  wall  tents  in  the  regiment) 

Tota%  two  hundred  dollars ^3*i3©d.bv^ 


2  E.    C.    CLEMENTS. 

I  certify  that  the  above  aoconnt  is  correct  and  just,  that  the  service  was  rendered  as 
stated,  and  that  they  were  ueces^iary  for  the  public  service,  and  hav^e  been  reported  and 
acconnted  for  in  my  report  of  persons  and  articles  employed  and  hiied  for  the  time  above 
charged. 

H.  W.  RICE. 
First  Lieut  and  Begimental  Quartermagtery  Ticentn-sixth  Indiana 
Voluttteera,  and  Post  Quarternutater, 
Approved : 

N.  A.  LOGAN, 
Lieut  Cot  Twen1]f-8ixth  Indiana  Volunteers^  Commanding  Post 

The  above  account  was  on  the  nsual  blank  known  as  form  22,  partly 
printed  and  partly  written.  The  action  of  the  department  npon  said 
claim  is  shown  by  the  following  letter  among  said  papers,  to  wit: 

Treasury  Department, 
Third  Auditor's  Office,  October  29,  1877. 
Respectfully  retnrned  to  Hon.  H.  S.  French,  Assistant, Secretary  of  the  Treaaary. 
The  claim  of  £.  C.  Clements  in  this  office  is  for  $200,  being  the  amount  of  a  Toncher 
issned  by  H.  W.  Rice,  lientenant  and  regimental  quartermaster  Twenty-sixth  Indiana 
Yolunteers,  for  rent  of  rooms  for  four  months  in  1H65.  The  claim  was  disallowed  under 
provisions  of  act  of  Congress  of  February  21, 1867,  which  prohibit  payment  of  such 
caaes.    The  papers  in  the  claim  are  herewith  returned. 

HORACE  AUSTIN, 

Auditor. 

The  Quart ermaster-General's  Department  refused  to  pay  the  claim  for 
the  same  reason.  The  act  of  February  21, 1867,  vol.  14  Unit^  States 
Statutes  at  Large,  page  397,  provides  that  the  act  of  July  4,  1864,  *^  shall 
not  be  construed  to  authorize  the  settlement  of  any  claim  for  supplies 
or  stores  taken  or  furnished  for  the  use  of  or  used  by  the  armies  of  the 
United  States,  nor  for  the  occupation  of  or  injury  to  real  estate,  nor  for 
tlie  consumption,  appropriation,  or  destruction  of  or  damage  to  personal 
property  by  the  military  authorities  or  troops  of  the  United  States,  when 
such  claim  originated  during  the  war  for  the  suppression  of  the  South- 
ern rebellion  in  a  State  or  part  of  a  State  declared  in  insurrection  by  the 
proclamation  of  the  President  of  the  United  States,  dated  July  1, 1862, 
or  in  a  State  which,  by  an  ordinance  of  secession,  attempted  to  withdraw 
from  the  United  States  Government.  On  April  2, 1866,  the  Presideut 
by  proclamation  declared  that  the  insurrection  in  the  States  of  Georgia, 
South  Carolina,  Virginia,  North  Carolina,  Tennessee,  Alabama,  Louis- 
iana, Arkansas,  and  Mississippi  was  at  an  end.  Under  said  act  of  Feb- 
ruary 21, 1867,  the  departments  have  declined  to  pay  any  plaims  origi- 
nating in  the  insurrectionary  States  from  the  beginning  of  the  insurrec- 
tion to  the  date  of  the  President's  proclamation  declaring  the  insurrec- 
tion at  an  end,  whether  such  claims  arose  under  contracts  or  otherwise. 
And  thus  all  persons  whose  just  claims  are  based  upon  an  express  con- 
tract between  themselves  and  the  proper  officers  of  the  government, 
made  within  the  limits  of  the  insurrectionary  States  within  the  period 
above  named,  are  forced  to  appeal  to  Congress  for  relief. 

This  claim  arose  out  of  a  contract  between  the  claimant  and  the  proper 
quartermaster,  was  duly  signed,  certified,  and  reported  by  such  quarter- 
master and  approved  by  his  commanding  officer,  and  claimant  is  cer- 
tainly entitled  to  the  amount  specified  in  his  said  contract — $200. 

Your  committee  report  a  substitute  for  said  bill,  and  recommend  the 
passage  of  the  substitute  so  reported. 
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IS  THE  SENATE  OF  THE  UNITED  STATES. 


AMtiL  t4,  IdTd.-rAgreed  to  and  ordered  to  be  printed. 


Ur.  HxB£FOBj)|  from  tbe  Committee  oa  OUims,  dubmitted  tbe  foUowiD jf 

REPORT: 

The  dnnmittee  an  Claims^  to  nohom  teas  referred  the  claim  of  Miriam  L. 
Oagerj  report  as  follows : 

The  committee  addressed  a  letter  to  the  Secretary  of  the  Navy,  ask- 
ing for  any  information  in  the  possession  of  that  department,  to  which 
the  following  reply  was  received : 

Navy  Department, 
Washington,  December  8, 1877. 
Sik:  In  reply  to  your  letter  of  the  15th  nltimOi  in  relation  to  a  claim  of  the  late 
John  Gaser.  I  have  the  honor  to  inform  yon  that  in  the  early  part  of  1863.  Mr.  Gager 
presented  his  claim  to  the  department  for  its  consideration.    His  commnnication  was 
lefeired  to  Rear-Admiral  Porter,  then  in  command  of  the  Mississippi  squadron,  and 
tlie  reply  of  that  officer,  dated  March  14, 1863,  is  herewith  inclosed,  also  copies  of  Mr. 
Gagers  commnnication  and  accompaniments.    It  will  be  seen  that  Rear- Admiral  Por- 
ter was  of  opinion  that  Mr.  Gager  had  no  claim  on  the  Navy  Department  for  any 
losses  he  may  have  sustained,  ana  in  this  opinion  the  department  ooncnrs. 
Very  respectfully, 

R.  W.  THOMPSON, 
Secretary  of  the  Navy, 
Hon.  Frank  Hereford. 

Conmittee  on  Claims,  United  States  Senate, 

Accompanying  the  above  was  the  following  letter  of  Admiral  Porter : 

No.  144.]  Mississippi  Squadron, 

Yasoo  Biver,  March  14, 1863. 

Sir  :  I  have  the  honor  to  acknowledge  the  receipt  of  vonr  commnnication  of  the  3d 
iimtant  in  relation  to  the  claims  of  Mr.  John  Gager,  of  Memphis,  Tenn. 

When  I  took  possession  of  the  Memphis  vard  it  was  in  charge  of  the  United  States 
troops,  who  had  destroved  a  good  deal  of  the  property.  I  immediately  had  the  troops 
cleared  ont  of  the  yard,  and  took  an  inventory  of  everjrthing,  all  of  which  articles 
sboald  now  be  in  the  yard,  as  I  took  precautions  in  plaoiog  at  once  proper  officers  in 
charge  of  them.  I  had  numerous  applications  made  to  me  from  difi&rent  parties 
claiming  this  and  that,  but  I  concluded  to  pay  no  attention  to  them  until  the  claimants 
Ikroa^ht  proof  of  their  loyally  and  of  their  ownership.  I  found  these  proo&  rather 
coDflicting,  and  have  notified  most  of  the  people  purporting  to  have  interests  there 
tbat  the  yard  was  taken  as  a  miUtary  necessity,  and  that  tney  oonld  move  nothing 
withoQt  an  order  from  the  department.  From  all  the  evidence  that  I  can  gather  the 
yird  and  all  in  it  were  used  by  the  rebels  for  offensive  objects  until  they  were  driven 
out,  and  that  almost  every  man  in  Memphis  was  employed  in  making  implements  of 
warfare.  1  have  written  to  Lieutenant-Commander  Pattison)  at  present  in  charge 
there,  to  investigate  every  claim  and  report  on  it.  I  will  forward  the  report  to  the 
department. 

There  is  one  thing  the  department  can  confide  in  :  that  is,  the  parties  have  not  a 
•hadow  of  a  claim  on  the  Navy  Department  for  anytbins  lost  by  tbe  Navy.  But  for 
the  precaot  ions  I  took,  everything  in  the  yard  wouldbavebeeu  can  ie  I  off  by  the  troops; 
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2  MIRIAM  L.  OAGEB. 

and  whatever  has  been  need  by  ns  was  the  property  of  the  rebel  goTemmeot.    I  don't 
believe  Mr.  Oager  has  the  least  claim  to  indemnifloation. 
Very  reepectfnlly,  yoar  obedient  servant. 

DAVID  D.  PORTER, 
Jeling  Sear-AdmiraJ,  CamwumdiMg  Mi99i$9igpi  Squeidrtnu 
Hon.  OrovoN  Wbllbs, 

Secretary  of  ik$  Navjf,  Waaltmgtan. 

From  the  iDventory  accompanying  the  oommanication  of  the  Secretary 
of  the  Navy  we  find  the  property  taken  consisted  of  Venetian  blinds, 
shutters,  window-sash,  sash-doors,  window-panes,  tools  of  varioos  kinds, 
chairs,  stoves,  &c.,  of  the  valne  of  $3,776.25. 

From  the  letter  of  Admiral  Porter  it  appears  the  yard  in  which  the 
property  was  situated  was  taken  as  a  military  necessity ;  that  ^*  the  yard 
and  all  in  it  were  used  by  the  rebels  for  offensive  objects  until  they  were 
were  driven  out.'' 

The  committee,  therefore,  report  adversely  to  the  claim,  and  recom- 
mend that  no  part  of  the  same  be  allowed. 
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IN  THE  SENATE  OP  THE  UNITED  STATES. 


April  24, 1878. — ^Agreed  to  and  ordered  to  be  printed. 


Hr.  GocKBELL,  from  the  Goinmittee  on  Military  Affairs,  submitted  the 

I'oUowiDg 

REPORT: 

The  Committee  on  Military  Affairs^  to  whom  teas  referred  the  petition  of 
Ciupar  Wolf^  late  captain  Fifteenth  New  York  Artillery  ^praying  for  re- 
liefs have  duly  considered  the  same^  and  suJnnii  the  following  report : 

The  petition  is  in  the  following  words,  to  wit : 

The  IkomorabU  Senate  and  House  of  Bepreaentaiives  in  Congress  assembled: 

Most  respectf  oily,  I,  Caspar  Wolf,  a  citizen  of  Baltimore  City  (and  State  of  New  York 
fonnerly),  take  the  liberty  to  pray  honorable  Senate  and  Honse  of  Congrean  assembled 
for  a  benevolent  allowance  of  my  arrears  as  captain  in  the  Fifteenth  Regiment  of  New 
York  Artillery  Yolnnteers,  in  the  war  of  1861,  from  the  Ist  day  of  September,  A.  D.  1864, 
to  date  of  discharge  of  said  regiment,  end  of  war. 
The  canse  for  soch  application  is  as  follows : 

1.  I  enlisted  in  the  service  of  the  United  States  in  the  war  of  1861  as  a  sergeant  in 
the  Third  Battalion  of  New  York  Artillery,  and  was  commissioned  as  second  lieutenant 
on  the  28th  day  of  April,  A.  D.  1862,  and  on  the  17th  day  of  May,  of  the  same  year,  I 
^as  commissioned  as  first  lieutenant. 

2.  Being  transferred  from  the  service  aforesaid,  I  was  then  commissioned  as  first  lien- 
teoaDt  of  the  Fifteenth  Regiment  of  New  York  Artillery,  on  the  30th  day  of  September. 
A.  D.  Iti63,  and  was  commissioned  as  captain  of  said  regiment  on  the  10th  day  ot 
March,  A.  D.  1864. 

X  On  the  24th  day  of  September,  A.  D.  1864, 1  demanded  and  received  my  first  ftir- 
ioagh,  by  command  of  General  Meade,  and  was  paid  by  Paymaster  Edward  Wright  to 
tbe  3l8t  day  of  Angust,  A.  D.  1864.  Now,  shortly  before  furlough,  I  contracted,  in  my 
long  and  faithful  service,  rhenmatism. 

4.  Mj  contracted  disability  broke  ont  in  full  force  two  days  after  my  furlough  was 
j[TaDted,  and  increased  to  such  extent  that  my  family  physician  ordered  me  to  a  sea- 
v<»jage ;  bat  as  I  could  not  move  a  limb,  1  believed  it  was  more  than  generally  rheuma- 
tiMUf  and  had  to  follow  unwilliugly. 

o.  In  such  disability  I  could  not  duly  report,  and  therefore,  not  knowing  in  my  ab- 
iieoce  tbe  discharge  of  the  said  regiment,  I  could  not  receive  an  honorable  discharge. 

1  wooid  be  willing  to  serve  now,  or  at  any  time,  my  time  from  furlongh  to  the  end 
|)t  war  iu  li^,  if  demanded ;  but  as  I  was  a  faithful  servant  of  the  United  States,  aud 
««i,  by  contracted  disability,  property,  I  hope  that  honorable  Senate  and  House  of 
tuDgress  assembled  may  iiracionsly  allow  my  above-stated  payment  aud  an  honorable 
aiMiharge  of  the  service  aforesaid. 

My  peat- office  address  is  No.  64  Camden  street,  in  Baltimore  City,  and  State  of  Mary- 

Very  respectfully,  your  obedient  servant, 

CASPAR  WOLF. 
Etfer :  Adjutant-General's  Office  under  (145  vs,  77),  dated  February  10,  1877. 

Your  committee  referred  the  petition  to  the  Secretary  of  War  for  the 
record  of  the  petitioner  and  snch  information  as  might  be  given,  and 
received  two  letters,  as  follows : 

War  Department,  Adjutakt-Gkneral's  Office, 

Washingtonf  April  5,  1878. 
Sir:  Ai  the  request  of  Senator  George  E.  Spencer,  chairman  Committee  on  Military 
Ailaiib  Unitid  States  Senate,  tbat  a  repoit  relative  to  the  merits  of  the  claim  9^/^f^Tp 
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2  CASPAR   WOLF. 

Caspar  Wolf  for  recognition  and  pay,  as  captain  Fifteenth  New  York  Artillery,  to  date 
of  mnster-out  of  regiment,  and  for  an  honorable  discharge  as  of  that  date,  be  commani- 
cated  to  yon,  I  have  the  honor  to  state  that  the  claimant  was  mastered  into  service  to 
date  from  September  1, 1861,  as  second  lieateoant  Third  New  York  Artilleiy  (sabse- 
auently  Fifteenth  New  York  Artillery);  as  first  lienteoant  Jane  1, 1862;  and  captain 
Jone  4, 1864.  He  was  granted  10  days'  leave  of  absence  on  September  28, 1^64,  and  did 
not  rejoin  his  regiment  thereafter. 

November  29, 1864^  Wolf's  regimental  commander  reported  his  absence,  and  requested 
that  his  name  be  stricken  from  the  rolls  (official  copy  of  his  letter  herewith) ;  bat,  on 
the  recommendation  of  General  Meade,  and  in  liea  of  sach  action,  he  was  officially  pob- 
lished  December  22, 1864,  to  appear  before  the  military  commission,  this  city,  to  show 
oanse  why  he  shonld  not  be  dismissed  for  absence  without  leave.  Failing  co  appear,  or 
to  make  defense,  he  was  dismissed  December  22, 1864,  by  special  orders  from  this  office, 
fbr  absence  withoat  leave. 

Nothing  was  heard  from  Mr.  Wolf  nntil  August  1, 1876,  when  an  application  for  a 
discharge  was  received  at  this  office.  August  9.  1876,  be  was  duly  advised  that  he 
stood  dismissed  from  the  military  service  of  the  United  States,  to  date  Dt^cember  22, 
1864. 

Captain  Wolf  was  dismissed  for  absence  without  leave,  and  no  evidence  of  a  charac- 
ter to  mitigate  his  o£fense  h«is  been  produced  to  this  office. 

The  application  of  Mr.  Wolf  is  herewith  returned. 

I  have  the  honor  to  be,  sir,  Very  respectfully,  your  obedient  servant. 

E.  D.  TOWNSEND, 

Adjutant  General 

Hon.  F.  M.  CocKREix,  U  S.  S., 

0/  Committee  on  Military  Affairs  United  States  Senate. 


Hkadquakters  Fifteekth  Nkw  York  Artillery, 

November  29, 1864. 
Sir:  Capt.  Gafpar  Wolfe,  Fifteenth  New  York  Artillery,  was  granted  leave  of  ab- 
sence for  lU  days  by  special  order  No.  258»  dated  28th  September,  1864,  and  not  hav- 
ing rejoined,  I  have  the  honor  to  nrquest  that  he  may  be  stmck  off  the  rolls  of  this 
regiment ;  as  I  have  it  from  most  reliable  authority  that  this  officer  left  New  York  on 
board  a  steamer  bound  for  Europe. 

I  have  the  honor  to  be,  sir,  your  most  obedient  servant, 

M.  WIEDRICH, 
lAeuU  CoUmei  Commanding  Begiment, 
Lieut.  J.  B.  Sinclair, 

Assistant  Adjutant-General  1st  Brigade,  2d  Division  Fifth  Cofps, 


Official  copy. 


War  Department,  Adjvtant-Gkmeral's  Office, 

ApHl  5, 1878. 

SAM.  BRECK, 
Asittant  Adjutant-General 

No  affidavits,  certificate  of  surgeou,  or  statement  from  any  person 
acGompanied  the  petition.  No  evidence  of  any  kind  whatever  has  been 
submitted  to  sustain  the  petition. 

Your  committee  must  express  astonishment  at  this  applicatioD  of 
petitioner  with  his  own  voluntarily-made  record  staring  him  in  the  face 
and  fully  acquiesced  in  from  1864  to  August  1, 1876,  nearly  twelve  years, 
without  complaint  or  objection  or  protest  on  his  part. 

There  is  no  ground  whatever  for  any  relief. 

Tour  committee  recommend  that  the  prayer  of  the  petitioner  be  uot 
granted ;  that  the  claim  of  i)etitiouer  be  not  allowed ;  and  that  this 
report  be  agreed  to  and  adopted. 
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Mr.  Cameron,  of  Wisconsin,  from  the  Committee  on  Claims,  submitted 

the  following 

REPORT: 

[To  accompany  biU  H.  R.  688.] 

The  Committee  on  ClaimSy  to  whom  was  referred  the  bill  {ff.  R.  888)  for 
the  relief  of  James  McGregor^  has  considered  tl^e  samej  and  make  the  fol- 
lowing report : 

The  bill  directs  the  Secretary  of  the  Treasury  to  pay  James  McGregor, 
oat  of  any  money  in  the  Treasury  not  otherwise  appropriated,  $603.11, 
in  fall  for  services  rendered  by  him  at  the  Malheur  Indian  agency,  in 
the  State  of  Oregon,  during  the  fiscal  year  1874. 

Your  committee  addressed  a  letter  to  the  Commissioner  of  Indian 
Affairs,  inclosing  a  copy  of  the  bill,  with  the  request  that  he  furnish  for 
the  use  of  the  committee  copies  of  all  papers.  Touchers,  and  proceedings 
on  file  in  his  ofBce  touching  said  claim. 

In  reply,  the  Commissioner  furnished  the  papers  asked  for,  and  he 
states  that  the  records  in  his  office  show  that  the  claimant,  James 
McGregor,  was  an  employ^  at  the  Malheur  agency  in  Oregon,  during 
the  year  1874,  at  a  compensation  of  $1,200  per  annum  and  75  cents  per 
day  for  subsistence.    * 

The  Commissioner  transmits  to  the  committee  a  copy  of  the  account 
of  McGregor,  showing  that  the  sum  of  $603.11,  without  interest,  is  due 
him. 

The  agent  had  no  funds  in  his  hands  to  pay  McGregor,  and  he  there- 
fore gave  him  three  certificates  or  vouchers,  one  for  $44.92,  one  for 
1105,  and  one  for  $456.67. 

The  law  regulating  the  drawing  of  these  certificates  or  vouchers  re- 
qnires  that  they  be  drawn  in  triplicate.  They  were  not  so  drawn,  and, 
ooDsequently,  when  they  were  presented  to  the  Commissioner  for  pay- 
ment, payment  was  refused,  and  the  vouchers,  after  some  delay,  were 
returned  to  the  agent  in  order  that  they  might  be  properly  drawn. 

The  original  vouchers  were  destroyed  by  the  agent,  and  they  were 
properly  drawn  in  triplicate,  and  forwarded  to  the  Commissioner  by 
McGregor,  from  San  Francisco,  July  31, 1876.  They  were  allowed  by 
the  Commissioner  at  $603.11 ;  but  in  the  mean  time,  the  appropriation 
out  of  which  the  vouchers  were  payable  had  been  exhaust<Ml,  and  tiiey 
could  not  be  paid.  The  amount  now  due  McGregor  is  $603.11,  the  same 
being  the  amount  appropriated  by  this  bill.  We  recommend  that  the 
dassage  of  the  bill  be  concurred  in  by  the  Senate. 

O 
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45th  Congebss,  I  SENATE.  (  Report 
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April  24«  1878. — Ordered  to  be  printed. 


Mr.  JoxEs,  of  Florida,  from  the  Committee  on  Naval  Affairs,  submitted 

the  following 

EEPOET: 

[To  accompany  bill  8. 1132.] 

The  Committee  on  Naval  Affairs^  to  tchoni  was  referred  the  memorial  of 
Lieutenant- Commander  Sands,  praying  to  he  advanced  ten  numbers  in  his 
gradej  report  as  follows : 

The  facts  upon  which  Lieutenaut-Gommauder  James  H.  Sands  bases 
lii8  claim  for  relief^  are  briefly  these : 

Pursuant  to  the  joint  resolution  approved  July  1, 1870,  the  Secretary 
of  the  Navy  appointed  a  board  of  officers,  composed  of  Yice-Adthiral 
Kowan  and  Bear- Admirals  Bailey  and  Radford,  to  <<  examine  into  the 
cases  of  such  officers  as  may  deem  themselves  unjustly  passed  over  by  pro- 
motion made  in  conformity  with  the  act  of  Congress  approved  July  25, 
1866." 

Lieatenant-Commander  Sands  was  one  of  the  forty-four  officers  who 
BQbmitted  their  complaints  to  that  board,  asking  relief  because  of  their 
Wing  unjustly  passed  over  by  the  promotions  made  under  that  act,  selec- 
tions for  promotion  having  been  made  of  officers  below  him  who  stood  in 
grade  below  him  as  far  as  twenty-two  numbers,  and  they  having  been 
passed  over  his  head. 

Tbe  board  of  officers,  after  careful  examination  into  the  merits  of  his 
eomplaint  and  into  his  war  record,  arrived  at  the  conclusion  that  his 
claim  was  sustained  by  the  records,  and  in  their  report  to  Congress, 
which  was  favorable  in  sixteen  only  of  the  forty  four  cases  submitted, 
recommended  by  way  of  relief  in  his  case  ^'  that  Lieutenant-Commander 
James  H.  Sands  be  advanced  ten  numbers  in  his  grade  for  gallant  serv- 
ice.'' On  the  report  of  the  Committee  on  Naval  Affairs,  the  Senate 
passed  a  bill  (No.  854)  adopting  without  modification  the  conclusions  of 
the  board  as  reported,  as  affording  the  proper  measure  of  relief  in  each 
of  the  cases  named  therein. 

In  the  House  of  Representatives,  however,  an  amendment  was  proposed 
striking  out  the  name  of  Lieutenant-Commander  Sands  from  the  list  in 
the  bill,  and  as  a  reason  for  this  it  was  stated  that  nobody  was  promoted 
over  him,  and  that  he  had  not  been  injured  by  the  promotions  made 
under  the  act  of  July  25,  1866,  and  thereupon  the  amendment  was 
adopted  and  the  bill  passed. 

The  grounds  alleged  as  the  basis  of  this  adverse  action  on  the  recom- 
mendation in  his  behalf,  came  but  recently  to  the  knowledge  of  Mr. 
tSands,  who,  being  absent  on  sea  duty  at  that  time,  on  a  distant  station, 
could  not  have  that  action  properly  reviewed;  but  having  procured  the 
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evidence  neceasary  to  show  that,  under  an  entire  misappreheMian  of  the 
facts,  an  injastice  was  done  him  in  the  said  amendment  to  the  Senate 
bill  referred  to,  he  asks  that  an.opportanity  be  given  him  to  correct  that 
misunderstanding,  and  that  then  he  be  awarded  by  this  Congress  the 
relief  recommended  by  that  board  of  officers. 

The  act  of  July  25, 1866,  anthorized  certain  promotions  to  be  made  of 
^<  officers  who  have  rendered  the  most  efficient  and  faithful  service  dar- 
ing the  recent  war,  and  who  possess  the  highest  professional  attainmcDts 
and  qualifications." 

Upon  inquiry  at  the  Kavy  Department  this  committee  learn  that  the 
complaint  of  Lieutenant  Commander  Sands  was  properly  made. 

The  Secretary  of  the  Navy  writes  that  under  the  act  of  July  25, 1866, 
promotions  were  made  over  the  head  of  Lieutenant-Commander  Sands, 
as  alleged ;  therefore  his  was  a  complaint  fairly  within  the  letter  and 
intendment  of  the  joint  resolution  of  July  1, 1870. 

It  appears  from  the  full  report  of  this  board  of  officers,  dated  Decem- 
ber 21, 1871,  that  upon  meeting, 

The  board  proceeded  to  take  np  the  cases  before  them  according  to  rank  and  senior- 
ity, and  continued  daily  to  examine  all  the  papers  submitted  by  each  officer,  and  alao 
his  war  record,  copied  from  the  files  of  the  Navy  Department,  and  after  duljjr  consider- 
ing his  claims  as  set  forth  in  his  papers,  and  comparing  his  war  record  with  that  of 
those  promoted  over  him  by  selections  under  the  act  approved  July  25, 1866,  came  to 
their  conclusion,  and  after  potting  it  in  writing,  attached  it  to  the  papers  of  each 
officer,  which  will  enable  Congress  to  see  the  ground  on  which  the  board  came  to  such 
conclusion. 

Under  this  rule  of  action  the  board  reports,  in  condensed  form,  as  follows :  Of  the 
44  cases  submitted  to  them,  16  are  recommended  for  advancement. 

The  board  in  arriving  at  their  conclnsions  in  the  above  oases  brought  to  bear  an 
earnest  and  impartial  desire  to  do  their  whole  duty  to  the  officers  and  to  th^  naval 
service. 

It  is  evident,  from  the  report  made  upon  his  claim,  that  this  board  of 
distinguished  officers,  with  their  expressed  ^^  desire  to  do  their  whole  du^ 
to  the  ojgHcere  and  to  the  naval  service,^^  having  considered  the  record  of 
Lievtenant-Gommander  Sands,  were  convinced  by  the  evidence  before 
them  that  injustice  had  been  done  him  in  the  regard  complained  of,  and 
that  in  the  selections  made  for  promotion  under  the  act  of  July,  1866, 
his  merits  had  been  overlooked. 

Upon  inquiry  of  the  Secretary  of  the  Navy,  in  order  to  ascertain 
whether  since  that  date  anything  could  be  found  in  this  officer's  record 
that  could  antagonize  the  conclnsions  of  that  board  of  officers,  as  re- 
ported to  Congress,  this  committee  was  informed  that  the  record  of 
Lieutenant-Commander  Sands  in  the  Navy  Department  shows  no  reason 
why  the  recommendation  of  the  board  of  officers  in  his  case  should  not 
be  adopted. 

This  committee,  therefore,  recommend  the  passage  of  a  bill  giving  to 
Lieutenant-Commaoder  Sands  the  relief  recommended  by  that  board  of 
officers. 
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Mr.TELLKR,  from  the  Committee  on  Claims,  sabmitted  the  following 

REPORT: 

[To  accompany  bill  8.  80.] 

The  Committee  on  Claims^  to  whom  teas  referred  8.  hill  jYo.  80,  having  had 
the  same  under  consideration^  do  make  the  following  report : 

That  the  bill  so  referred  provides  for  the  reimbursement  of  the  State 
of  Kansas  for  moneys  expended  by  said  State  in  repelling  invasion  and 
sappressing  Indian  hostilities  within  the  State  and  npon  its  borders. 

YoQr  committee  have  examined  the  evidence  sabmitted,  which  con- 
»aU  of  executive  orders,  proclamations,  telegraphic  dispatches,  &c., 
Tbicb  fally  establish  the  fact  that  in  the  year  1864,  in  addition  to  the 
war  of  the  rebellion,  there  was  a  sudden  outbreak  of  Indian  hostilities 
npoQ  the  western  border  of  the  State,  of  a  fierce  and  most  atrocious 
character.  Mnrder  and  all  the  nameless  horrors  of  an  Indian  war 
threatened  the  then  unprotected  settlements  of  Kansas,  Nebraska,  and 
Colorado.  In  this  emergency,  and  to  meet  a  demand  which  would  not 
admit  of  delay,  General  Curtis  called  on  the  governor  of  Kansas  for  a 
forc«  of  State  militia,  which  call  was  responded  to  with  patriotic  promp- 
titude. 

With  the  force  thus  placed  in  his  hands  by  the  State,  General  Curtis 
made  a  successful  campaign  against  the  hostile  Indians,  but  was  called 
back  before  the  work  in  hand  was  complete  to  meet  a  large  army  of 
CoDfederates  approaching  the  State  from  the  east,  under  command  of 
General  Price,  and  threatening  invasion. 

Id  the  years  1865  and  1866  predatory  bands  of  hostile  Indians  were 
constantly  engaged  in  committing  depredations  upon  the  frontier  settle- 
nents  of  Kansas,  and  they  grew  to  be  so  serious  and  extensive  as  to 
compel  the  calling  out  of  detachments  of  State  militia  by  the  governor 
'or  the  protection  of  the  lives  and  property  of  citizens  of  the  State. 
Murders  were  committed  and  a  large  amount  of  property  captured  and 
destroyed  by  the  Indians. 

To  quote  from  a  printed  statement  laid  before  the  committee  by  the 
prciieut  governor,  George  T.  Anthony : 

^  £mboldenpd  by  Baccesa,  these  roying  bands  became  daily  more  numerous  and  inso- 
•«Qt,  iiDtil  the  spring;  of  I'l^G?,  when,  animated  by  a  spirit  of  hostility  at  once  fiercer 
^d  more  oialigQant  than  before,  they  washed  a  warfare  along  the  entire  border  of 


•«QN  iiDtil  the  spring  of  I'HS?,  when,  animated  by  a  spirit  of  hostility  at  once  fiercer 
^d  more  oialigQant  than  before,  they  washed  a  warfare  along  the  entire  border  of 
KiQias  of  relentless  crnelty,  difficult  of  parallel  even  in  the  annals  of  their  own  htiart- 


'««  and  honfrle  warfare. 

Early  in  the  beginning  of  the  year  1867  the  governor  of  the  State  was 
'"^Pl^ealed  to  by  the  citizens  of  the  frontier  for  protection  from  the  In- 
dians who  were  fairly  engaged  in  this  work  of  destruction.    On  the  8tk 
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day  of  May,  1807,  a  communication,  signed  hy  George  W.  Glover  and 
thirty -eight  others,  was  sent  to  him  from  Lima,  Kans.,  urging  assist- 
ance, and  stating  that — 

On  yesterday  a  war  party  8<rnck  the  c^ettleuients  in  White  Rock  Valley,  and  killed 
two  men  and  one  woman,  and  wounded  one  boy  who  escaped  to  tell  the  sad  ston. 
Others  are  missing;  supposed  to  be  captured  or  killed.  Many  families  are lesTio^ 
tbeir  homes,  and  cannot  return  unless  they  have  protection.  We  appeal  to  you  fur 
help  and  protection  against  these  merciless  savages. 

The  then  lieutenant-governor  was  himself  residing  in  the  western  part 
of  the  State,  and  indoised  the  above  communication  as  follows: 

If  yon  can  do  anytbinf?,  do  it  piomptly,  that  the  settlers  may  return  to  their  homes 
and  save  their  stock  and  other  property. 

N.  GREEN,  Lieuienani'Gortrnor. 

Petitions,  numerously  signed,  were  soon  after  this  sent  to  the  ?ov. 
ernor  from  citizens  of  the  Bepublican,  Solomon,  and  Smoky  Dill  Val- 
leys, and  from  Marion,  Butler,  and  Greenwood  Counties,  detailing 
murders  and  robberies  by  the  Indians  all  along  the  border,  and  asking 
for  military  protection.  The  governor  in  response  to  these  aodotber 
petitions  and  diFpatches  of  similar  import,  ordered  to  the  most  exposed 
localities,  small  detachments  of  militia.    Governor  Anthony  says: 

But  with  an  exposed  border  of  three  hundred  miles  in  length,  and  the  overland 
routes  between  Kansas,  Colorado,  and  New  Mexico,  and  the  working  parties  on  tht 
Kansas  Pacific  Bailroad  to  protect,  it  was  found  impossible  to  aflbrd  protection  with- 
out calling  out  a  battalion  of  State  militia. 

While  the  State  authorities  were  thus  engaged,  Maj.  Gen.  W.  S.  Han- 
cock was  in  the  iield  in  person,  escerting  himself  to  the  utmost  but  with- 
out avail,  as  the  Indians  still  continued  their  depredations  and  murdei^ 
until  the  white  settlements  were  rolled  back  many  miles. 

In  the  month  of  June,  1867,  a  simultaneous  attack  was  made  by  por- 
tions of  the  Cheyennes,  Aiapahoes,  and  Kiowas  upon  settlers  in  the 
Kepublican,  White  Bock,  Solomon,  and  Smoky  Hill  Valle.vB,  and  npon 
surveying  parties  on  the  Kansas  Pacific  Bailroad  west  of  FcM-t  Barker. 

The  following  dispatches  will  give  some  idea  as  to  the  Indian  troubles 
on  the  line  of  said  road : 

Junction  City,  Kans.,  June  21,  l^^ 

Governor  Crawford:  Thomas  Parks,  one  of  our  principal  contractors,  and  thsti 
other  men,  were  killed  by  Indians  on  Taesday.  General  Smith  says  we  have  aU  tb< 
protection  he  can  give.  Can  you  not  ^ive  us  a  regiment  of  infantry  militia  at  ooee 
to  protect  oar  working  parties  and  the  frontier  settlements  T 

R.  M.  SHOEMAKER, 
General  SHpmHntendent  Union  Fadfic  Railroad,  Eastern  Diruion. 

On  June  24,  the  following  was  received  : 

Leavenworth,  Kans.,  Jane  21, 1S67. 
Hon.  S.  J.  Crawford, 

Governor  of  Kansas : 
I  have  jnst  returned  from  Fort  Wallace,  over  the  line  of  the  Union  Pacific  Railroad 
Eastern  Division.  The  Indians  along  the  whole  line  are  engaged  in  their  savage  ws^ 
fare.  On  Saturday,  three  more  of  our  men  were  killed  and  scalped.  .  Our  UboreiF^ooj 
thousand  or  more,  have  heen  driven  in.  Unarmed  men  cannot  be  expected  to  expo^ 
themselves  to  these  savages.  General  Hancock  is  away  west  of  Fort  Wallace,  90i 
vannot  apply  to  him,  and  I  do  not  know  where  a  dispatch  will  reach  General  Sherms^ 
in  this  emergency  I  do  not  know  to  whom  else  to  appeal  but  to  you.  What  can  h 
done  to  put  an  end  to  these  atrocities? 

JOHN  D.  PERRY. 
rreeident  Union  Pacific  Bailroad  CoTnpanyf  JioBtern  Zh'rt^tVt. 

On  June  24,  Governor  Otawford  received  the  following  dis|>atcb : 

Our  locating  party  nnder  Colonel  Greenwood  was  attacked  by  Indians,  west  of  Moo^ 
mdnt  Station,  Saturday  morning.  The  Indians  fought  four  hours  for  the  posf^ession  o| 
the  camp,  but  were  fiually  repulsed.    Oar  men  killed  two  Indi^n^.  »>nt  loRt  their  stoci 

R,  M.  SHOEMAKER. 
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Later  on  the  same  day,  the  following  was  reoeived  : 

OovEBXOB  Crawford:  The  Indiana  have  killed  two  more  of  oar  men,  near  Banker 
Hill  SUrtioo,  and  driven  the  wurkiuen  all  oft'  the  line.  Pltiasesend  ub  arms  and  amma- 
DitioD.    Unlees  yon  Mod  us  protection  oar  work  mast  be  abandoned. 

R.  M.  SHOEMAKER. 

Leavenworth  y  Jane  28, 1867. 
GavERXOR  Crawford:  The  folio  wing  dispatch  has  jast  been  reoeived: 

"  Fort  Harkkr,  June  2«,  1867. 
"*  R.  M.  Shoemaker  :  My  camp  was  attacked  by  Indians  yesterday  at  7  a.  m.    We 
lost  one  man  killed  and  one  badly  wounded.    Five  Indians  were  killi^d. 

"J.  B.  RILEY,  Engineer."* 

Unless  we  are  promptly  protected,  all  the  men  will  be  driven  off  the  work,  and  the 
citizens  oat  of  the  country. 

R.  M.  SHOEMAKER. 

Ou  the  27th  day  of  June,  1867,  OeDeral  A.  J.  Smith  called  upon  the 
governor  for  a  battalioo  of  volunteers,  bat  on  the  morning  of  the  28th 
the  requisition  was  withdrawn,  when  Governor  Crawford  telegraphed 
GeDeral  Sherman  as  follows : 

ToPKKA,  Jane  28,  1867. 
General  W.  T.  Shermak, 

Saint  LouiSj  Mo. : 
General  Smith  this  morning  recalled  his  requisition  for  volunteers.  This  leaves  our 
frontier  settlers,  railroad  men,  and  all  others  in  Western  Kansas,  exposed,  and  liable 
to  lie  mardered  and  scalped  at  any  moment.  What  shall  be  done?  I  cannot  move 
against  the  Indians  with  militia,  but  will,  if  desired,  furnish  the  government  with  a 
Tolonteer  force  sofficient  to  put  aa  end  to  these  outrages.  The  Secretary  of  War  in- 
forms me  that  full  power  is  vested  in  you,  and  the  managemeut  of  the  whole  affair 
committed  to  your  discretion.  If  so,  I  do  earnestly  hope  you  will  call  out  a  volunteer 
faree  and  move  against  the  Indians  at  once. 

S.  J.  CRAWFORD,  Governor. 

To  this  dispatch  the  following  was  received : 

Saint  Louis,  Mo.,  July  1, 1867. 
Gov.  8.  J.  Crawford  :  You  may  call  oat  a  volunteer  battalion  of  six  or  eight  com- 
panies, t>o  be  at  end  of  track  on  Saturday  next.    I  will  come  in  person. 

W.  T.  SHERMAN, 
Lieutenant-General. 

The  governor  issued  a  call  on  the  same  day  tor  a  battalion  of  militia, 
^hich  call  was  promptly  responded  to  by  the  citizens  and  at  once  en- 
tered upon  active  service.  It  was  called  the  Bighteenth  Kansas,  and  is 
referred  to  in  the  following  dispatch  of  General  Hancock : 

Fort  Harkkr,  Kans.,  August  26,  1867. 
GiiVKRXOR  Crawford:  Captain  Arms,  Tenth  Cavalry,  with  one  company  of  his 
regiment  and  two  companies  of  the  Eigliteenth  Kansas  Volunteers,  was  attacked  on 
the  2Ut  inscant,  at  noon,  on  the  Republican  River,  by  a  large  force  of  ludians,  reported 
t')  be  800  or  1,000  in  number,  and  were  engaged  until  the  night  of  the  22d.  Our 
troops,  about  150  in  number,  covering  a  wide  space  of  country,  were  finally  forced  to 
retire,  with  a  loss  of  three  men  killed  and  left  on  the  field,  and  thirty-five  wounded, 
^bo  were  brought  in.  The  command  also  lost  forty  horses  during  the  engagement. 
Captain  Arms  reports  a  large  nnmber  of  Indians  killed  and  wounded:  Lieutenant 
Price,  of  the  Eighteenth  Kansas,  says  about  150.  The  command  encamped  about 
three  miles  from  Fort  Harker  last  night.  Major  Moore,  of  the  Eighteenth  Kansas, 
with  the  remainder  of  the  battalion,  and  Major  Elliott,  of  the  Seventh  Civalry,  with 
t^mt  two  hundred  men  of  that  regiment,  started  this  morning  for  the  Indians. 

WINFIELD  S.  HANCOCK, 

Major- General,  United  Stutes  Army. 

Two  other  companies  of  this  battalion  on  the  30th  of  August,  had  an 
eugagement  with  the  Indians  who  had  attacked  Major  Arms  on  the 
-Ut  and  22d,  and  after  a  several  hours'  engagement  won  a  decided  vic- 
tory. Soon  after  this  fight  the  ludians  weut  into  winter  quarters  leav- 
ing the  frontier  comparatively  peaceful,  and  which  remained  so  uoti  I 
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the  spring  of  1868,  when  the  Indian  warfare  was  again  resamed.  The 
first  attack  was  made  by  about  400  Chejennes  and  Arapahoes  against 
the  settlements  in  Sonth western  Kansas.  They  penetrated  the  State  as 
far  as  Council  Grove,  killing  and  wounding  a  number  of  citizens  and 
capturing  and  carrying  away  a  large  amount  of  stock  and  other  prop- 
erty. Besides,  they  captured  and  robbed  a  number  of  freight  trains  on 
the  plains  ami  murdered  and  scalped  several  teamsters.  They  then 
turned  their  attention  to  the  settlements  in  Northwestern  Kansas,  mur- 
dering and  scalping  men  women  and  children  in  Mitchell,  Ottawa,  and 
Eepublic  Counties.  The  settlers  who  escaped,  took  refuge  in  a  stone 
corral.  The  governor,  on  hearing  of  these  raids,  went  in  person  to  the 
scene  of  the  Indian  atrocities,  and  hastily  organized  a  volunteer  com- 
pany and  moved  to  the  relief  of  the  surviving  settlers,  providing  for  the 
wounded,  and  burying  the  dead. 

About  forty  persons  were  found  to  have  been  murdered  and  sca1i)e(l 
in  this  outbreak.  Immediately  following  this,  the  governor  telegraphed 
General  Sheridan  as  follows : 

ToFEKA,  Kak8.,  September  11, 1868. 

Gen.  p.  H.  Sheridan,  Fort  Hays:  Will  you  iRsue  to  me,  for  the  State,  five  hundred 
stand  of  Spencer  carbines,  with  acoou torments  and  ammunition  f  If  so,  I  will  at  once 
organize  a  battalion  of  picked  men,  well  mounted,  to  guard  the  border  from  the  Repub- 
lican to  the  Arkansas. 

S.  J.  CRAWFX)RD,  Gopcnror. 

The  general  responded : 

Fort  Hays,  September  11, 1868. 
Governor  Crawford:  I  will  give  yon  the  carbines  and  aoconterments  for  the  pur- 
pose you  indicate.     Your  proposition  will  give  me  seven  good  companies  now  on  duig  on  the 
frontier. 

P.  H.  SHERIDAN, 

Major-General,  U.  S.  JL. 

The  governor  thereupon  organized  a  battalion  of  five  companies  for  a 
period  of  three  months'  service,  which  was  armed,  equipped,  and  rationed 
by  the  United  States  Government,  and  distributed  at  different  points 
along  the  western  borders  of  the  State,  from  the  Arkansas  to  the  Bepob- 
lican  Rivers,  and  rendered  efficient  service  in  the  protection  of  life  and 
property  upon  the  advanced  frontier  settlements. 

On  the  21st  of  September,  1868,  General  Sheridan  sent  to  the  gov- 
ernor of  Kansas,  from  Fort  Larned,  this  dispatch : 

Governor  Crawford  :  It  has  been  reported  to  me  this  morning  that  a  war  party  of 
Cheyennes  and  Arapahoes  crossed  tbe  Arkansas  east  of  the  Big  Bend,  on  the  night  of 
the  19th.  They  had  a  ficht  with  Geneial  Sully,  on  the  North  Canadian,  losing  seven- 
teen killed.  General  Sully's  command  is  now  on  the  Cimarron,  and  will  follow  into 
the  Wichita  Mountains  as  soon  as  he  can  get  on  hand  the  necessary  supplies.  Captain 
Graham  had  a  fight  on  Sand  Creek,  on  the  15th,  west  of  Fort  Wallace,  killing  eleven 
Indians. 

I  had  to  take  the  two  mounted  companies  from  Barker  to  watch  the  Kiowas  and 
Comanches.  I  will  know  to-day  whether  they  will  leave  the  State  and  go  to  their  res- 
ervations or  join  the  hostile  Indians. 

P.  H.  SHERIDAN. 

This  dispatch  was  followed  by  the  two  succeeding  ones : 

Fort  Hays,  Kans.,  October  8, 1868. 
Governor  Crawford  :  General  Hazen  has  informed  me  that  the  friendly  overtnrea 
which  were  made  to  the  Kiowas  and  Comanches  at  Larned,  on  the  19th  and  20tb  Sep- 
tember, 1868,  have  failed  to  secure  peace  with  them  or  removal  to  their  reservation; 
and  I  am  authorized  to  muster  in  one  regiment  of  cavalry  from  your  State  for  a  period 
of  six  months.  I  will  communicate  further  with  you  on  the  subject  on  receipt  of  ad' 
ditional  instructions  from  General  Sherman. 

P.  H.  SHERIDAN, 
Major- Central,  Chited  States  Jrwy. 
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Fort  Hats,  Kans.,  October  9, 186d. 
Governor  Crawford  :  Under  directions  received  from  LioDt.  Gen.  W.  T.  Sherman^ 
cumDiaodipg  Militaiy  Division  of  the  Mifsouri,  from  the  honorable  Secretary  of  War,  I 
am  aotborlzed  to  caU  on  you  for  one  regiment  of  mounted  volunteers,  to  serve  against 
bfRtile  Indians  on  the  plains  for  a  period  of  six  months  unless  sooner  discbarced. 

I  therefav«  request  that  yon  furnish  said  re^ment  as  speedily  as  possible,  to  be 
reodezvonsed  and  mustered  into  the  service  ot  the  United  States  at  Topeka,  Kaus. 
The  regiment  to  consist  of  one  colonel,  one  lieutenant-colonel,  three  majonj,  twelve 
csptains.  twelve  first  lieutenants,  twelve  second  lieutenants,  twelve  companies  of 
nioety-nine  men  each,  including  the  requisite  number  of  non-commissioned  officers 
specified  in  the  United  States  Army  Regulations.  The  pay,  allowance,  and  emoluments 
tff  officers  and  men  to  be  the  f^ame  as  that  of  United  States  troops.  The  men  will  be 
rstiooed  from  the  time  of  their  arrival  at  the  rendezvous,  and  will  be  furnished  with 
anD9,  equipments,  horses,  and  clothing  from  the  date  of  muster  into  the  service  of  the 
United  States. 

I  have  the  honor  to  be,  very  respectfully,  your  obedient  servant, 

P.  H.  SHERIDAN, 
Major-Generaly  Vnittd  States  Army. 

FoUowIdk  tbiscame  the  proclamation  of  the  fcovenior  and  the  or;;an- 
izatioD  of  the  JSipetecntli  Volanteer  Eegiment,  numbering  twelve  hun- 
(tred  men.  The  governor  resigned  his  position  and  took  commnnd  of  the 
regiment  in  person.  In  November,  1S68,  he  crossed  the  Arkansas  and 
joioed  General  Sheridan  on  the  North  Canadian.  The  Indians  were 
pashed  from  the  Wachita  Biver  in  the  interior  of  the  Indian  country, 
where  they  had  been  accustomed  to  winter  in  safety  with  their  cjiptured 
white  women  and  stolen  property. 

As  the  command  advanced,  the  Indians  fell  back  until  they  could  no 
farther  retreat;  and  being  unable  to  escape,  on  the  24th  Decfmber  they 
sorrendered,  giving  up  everything,  and  agreeing  to  submit  to  the  United 
States  authorities,  and  thereafter  to  be  peaceful.  Some  twenty  leading 
chiefs  were  held  by  General  Sheridan  as  hostages  until  tlie  captive 
women  were  brought  in  and  surrendered.  The  Nineteenth  Kansas  Kegi- 
ment  was  mustered  out  of  service  ntter  an  arduous  campaign  in  March, 


In  the  summer  of  1869,  the  Northern  Oheyennes  and  Sioux  made  a  raid 
into  Northwestern  Kansas,  killing  and  wounding  many  citizens,  biirn- 
iog  houses,  and  capturing  the  stock  of  the  settlers.  Governor  Harvey, 
on  the  9th  of  July,  wrote  the  President,  detailing  an  account  of  the  In- 
dian aggressions,  and  proposed  furnishing  volunteers  to  the,i;overnment 
tor  the  proteccion  of  the  settlements. 

Keoeiving  no  favorable  response,  in  view  of  the  threatening  attitude 
of  the  Indians,  he  was  driven  to  the  necessity  of  calling  into  service 
actively  a  battalion  of  State  militia.  This  battalion  served  for  tour 
months  efficiently,  during  which  time  no  considerable  mischii  f  was  per- 
petrated by  the  savages. 

Aside  from  the  cruelties  and  hostilities  which  your  connnittee  have 
spoken  of  somewhat  in  detail,  it  may  be  observed  that  as  early  as  the 
year  1862,  and  from  time  to  time  since  1869  and  up  to  and  including  the 
year  1875,  predatory  bands  of  hostile  Indians  have  been  more  or  less 
threatening  and  warlike,  in  consequence  of  which  small  detachments 
of  militia  have,  for  a  short  service,  been  called  out  to  drive  them  from 
the  settlements  and  prevent  the  loss  of  life  and  property  ot  the  exposed 
irontiersmen. 

Your  committee  find  that  the  officers  and  men  of  the  Eighteenth  and 
^'ineceenth  Battalions  before  mentioned  were  paid  by  the  General  Gov- 
ernment, but  that  the  expenses  of  recruiting,  organizing,  and  trans- 
lK>rtiog  the  men  to  the  place  of  rendezvous  were  paid  by  the  State, 
which  has  never  been  reimbursed  in  whole  or  in  part  for  the  same. 

Your  committee  also  tind  that  as  to  the  other  companies  and  battal- 

Digitized  by  V^OOQ IC 


6  REIMBURSEMENT   TO   THE   STATE   OP   KANSAS 

ions  named,  and  which  were  called  into  service,  no  payment  for  personal 
services  of  the  men  nor  for  recruiting,  organizing,  and  transporting,  has 
been  made  by  the  United  States ;  but,  on  the  contrary,  these  expenses 
have  been  wholly  paid  by  the  State  government. 

The  bill  under  consideration  provides  that  the  Secretary  of  the  Treas- 
ury shall  be  authorized  to  examine,  settle,  and  pay  all  proper  claims  of 
the  State  for  moneys  expended  by  it  in  organizing,  arming,  eqaipping, 
supplying,  subsisting,  transporting,  and  paying  the  volunteer  and  mili- 
tia forces  of  the  State.  It  also  provides  that  out  of  the  amount  to  be 
appropriated,  there  shall  be  deducted  the  amount  of  direct  tax  due  the 
United  States  from  the  Stat«  under  the  "act  to  provide  increased  rev- 
enue,  and  other  purposes,"  approved  August  5, 1861,  which,  according 
to  the  information  laid  before  the  committee,  amounts  to  about  $63,000. 

The  aggregate  of  expenses  and  liabilities  incurred  by  the  State  in 
these  several  Indian  expeditions,  as  shown  by  the  report  of  the  gov- 
ernor, auditor,  and  treasurer  of  State,  amount  to  the  sum  of  $470,726.15: 
but,  as  has  been  seen,  the  bill  provides  that  the  Secretary  of  the  Treas- 
ury shall  determine,  upon  such  vouchers  as  he  may  deem  proper,  what 
the  actual  expenditures  have  beeit. 

Having  found  that  the  State  actually  incurred  expenses  and  paid  the 
same,  in  repelling  invasiou  and  sni^pressing  Indian  hostilities,  and  the 
evidence  before  us  I  ei^g  as  clear  as  the  nature  of  the  case  will  probably 
admit,  showing  that  the  expenditures  were  made  necessary  by  the  state 
of  afiViirs  existing  at  the  time,  the  question  remaining  to  be  cousidereil 
is,  whether  or  not  the  general  government  is  properly  chargeable  with 
SUCH  expenditures.  Your  committee  are  of  the  opinion  that*,  from  the 
legislative  history  of  Congress,  it  has  been  the  understanding  that  the 
government  was  so  liable. 

By  act  approved  March  21,  1828,  the  Secretary  of  War  was  reqnired 
to  pay  the  claims  of  the  militia  of  the  State  of  Illinois  and  the  Territory 
of  Michigan,  called  out  by  any  competent  authority,  on  the  occasion  of 
tlie  then  recent  Indian  disturbances,  and  that  the  expenses  incident  to 
the  expedition  should  be  settled  according  to  the  justice  of  tlie  claim.s. 
(See  Laws  of  United  States,  vol.  4,  p.  258.) 

By  act  approved  March  1,  1837,  an  appropriation  was  made  for  the 
payment  of  the  Tennessee  volunteers,  called  out  by  proclamation  of 
(lovernor  Cannon,  on  the  28th  of  April,  1836,  to  suppress  Indian  hos- 
tilities :  and  a  direct  appropriation  was  also  made  to  Governor  Cannon 
to  reimburse  him  for  moneys  expended  on  account  of  such  volunteers. 
(See  Laws  of  United  States,  vol.  5,  p.  150.) 

By  act  approved  March  3, 1841,  a  direct  appropriation  was  made  to 
the  city  of  Mobile,  for  advances  of  money  and  expenses  incurred  in 
equipping,  mounting,  and  sending  to  the  place  of  rendezvous  two  full 
companies  of  mounted  men,  under  a  call  from  the  governor  of  Alabama. 
at  the  beginning  of  the  hostilities  with  the  Creek  Indians.  (See  Laws, 
vol.  5,  p.  435.) 

By  act  of  August  11,  1842,  $175,000  was  appropriated  as  a  balance 
for  the  payment  and  indemnity  of  the  State  of  Georgia  for  any  mouey> 
actually  paid  by  said  State  on  account  of  expenses  in  calling  out  her 
militia  during  the  Seminole,  Cherokee,  and  Creek  campaigns,  or  for  the 
suppression  of  Indian  hostilities  in  Florida  and  Alabama.  (See  Laws, 
vol.  5,  p.  504.)  By  act  approved  August  29,  1842,  a  similar,  appropri 
ation  was  made  to  the  State  of  Louisiana.    (See  Laws,  October  5,  p.  512.  t 

By  act  approved  July  7, 1838,  an  appropriation  was  made  to  the  State 
of  New  York  of  such  amount  as  should  be  found  due  by  the  Secretary 
of  War  and  the  accounting  officers  of  the  Treasury,  out  of  the  appropri- 
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atioo  for  the  prevention  of  hostilities  on  the  northern  frontier,  to  reim- 
burse the  State  for  expenses  incurr<;d  in  the  protection  of  the  frontier 
iu  the  pny  of  volunteers  and  militia  called  into  service  by  the  governor. 
(ISee  5  U.  8.  Stats.,  p.  268.)  By  an  act  approved  Jane  13,  1842,  the 
State  of  Maine  was  reimbursed  for  the  expenses  of  the  militia  called  into 
service  by  the  governor  for  the  protection  of  the  northeastern  frontier. 
(See  5  D/S.  Stots.,  p.  490.) 

By  act  approved  March  2,  1861,  the  State  of  California  had  ap|)ro- 
priated  to  her  $400,000  to  defray  the  expenses  incurred  by  the  State  in 
^oppressing  Indian  hostilities  for  the  years  1854,  1855,  1856,  1858,  and 
1859.    (See  12  U.  S.  Stats.,  p.  199.) 

By  act  approved  July  2, 1836,  Captains  Smith,  Crawford,  Wallis,  and 
Long,  of  the  militia  of  Missouri,  and  Captain  Sigler,  of  the  Indiana 
militia,  were  paid  for  services  rendered  in  protection  of  those  States 
against  Indians,  and  an  appropriation  of  $4,300  was  made  for  that  pur- 
pose.   (See  5  U.  S.  Stats.,  p.  71.) 

By  act  approved  February  2,  1861,  there  was  appropriated  to  reim- 
Bnrse  the  Territory  of  Utah  ^^for  expenses  incurred  in  suppressing  In- 
dian hostilities  iu  said  Territory  in  the  year  1853,"  the  sum  of  $53,512. 
(See  12  U.  S.  Stats.,  p.  15.)  This  bill  was  considered  by  the  House  Mil- 
itary Committee  and  was  reported  by  Mr.  Stanton,  who,  in  bis  report, 
says: 

The  liability  of  the  Federal  Goverameut  for  ueeeBsarj*  expeoRea  incurred  by  the  States 
and  Tprritoriee  in  repelliof;  iDvasiouB  of  their  territory  by  a  foreign  enemy,  or  of  hos- 
tile tribes  of  Indians  within  onr  borders,  has  been  so  often  recognized  that  it  can  no 
looger  be  considered  an  open  qnestion. 

The  committee  also  believe  that  the  action  of  the  State  and  territorial  authorities  in 
ealling  ont  their  military  force  and  engaging  in  hostilities  fnrnished  at  least  prima' 
facie  eviderce  of  the  necessity  for  their  action. 

At  there  is  no  evidence  before  the  committee  tending  to  show  that  these  expenses 
were  nnnecesaarily  incurred,  the  committee  feel  bound  to  recognize  the  liability  of  the 
claim. 

By  the  act  approved  June  21, 1860  (it  being  an  Army  appropriation 
bill),  the  snm  of  $18,988  was  appropriated  to  reimbarse  the  State  of  Iowa 
for  the  expenses  of  militia  called  out  by  the  governor  ^^  to  protect  the 
frontier  from  Indian  incursions.^    (See  12  U.  S.  Stats.,  p.  68.) 

By  the  same  act  the  sum  of  $123,544.51  was  ai)propriated  to  the  State 
of  Texas  for  the  **  payment  of  volunteers  called  out  in  the  defense  of  the 
frontier  of  the  State  since  the  28th  of  February,  1855.'^  By  the  "  act 
making  api>ropriations  for  the  sundry  civil  expenses  of  the  government 
for  the  year  ending  June,  1864,  and  for  other  puriK)seK,"  an  appropria* 
tion  was  made  ^'  to  pay  the  governor  of  the  State  of  Minnesota,  or  his 
dnly-aotborized  agent,  the  coats,  charges,  and  expenses  properly  in- 
carred  by  said  Stare  in  suppressing  Indian  hostilities  within  said  State 
and  upon  its  borders,  in  the  year  1862,  not  exceeding  $250,000,  to  be 
settled  npon  proper  vouchers  to  be  tiled  and  passed  upon  by  the  proper 
accounting-officers  of  the  Treasury."    (See  12  U.  S.  Stats.,  p.  754.) 

In  the  sundry  civil  bill  of  the  following  year  an  appropriation  of  the 
som  of  $117,000  was  made  to  the  same  State  '*  to  supply  a  deficiency  in 
the  appropriation  for  the  costs,  charges,  and  expenses  properly  incurred 
by  the  State  of  Minnesota  in  suppressing  Indian  hostilities  in  the  year 
1862.''    (See  13  U.  S.  Stats.,  ]>.  350,  351.) 

By  act  approved  May  28, 1864,  the  sum  of  $928,411  wa<4  appropriated 
for  the  payment  of  damages  sustained  by  citizens  of  Minnesota  ^^  by 
reason  of  the  depredations  and  injuries  by  certain  bands  of  Sioux 
iDdisns."    (See  13  U.  S.  Stats.,  p.  ^92.) 

Beside  the  appropriation  made  to  the  State  of  California,  before  re- 
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ferred  to,  by  act  approved  Aagnst  5, 1854,  the  snm  of  $924,259.65  was 
appropriated  to  reimburse  the  State  for  ezpeoditares  *<  in  the  suppres- 
sion of  Indian  hostilities  within  the  State  prior  to  the  Ist  day  of  Jannarv, 
1854."    (See  U.  S.  Stats,  at  Large  for  1853  and  1854.) 

The  question  of  the  liability  of  the  General  Government  for  the  pay- 
ment of  this  class  of  demands  seems  to  have  been  carefully  considererl 
by  the  Committee  on  Military  Affairs  of  the  House,  in  connection  with 
tbii^  claim  of  California  for  reimbursement. 

Mr.  McDougal  submitted  the  report  of  the  committee,  in  which  be 
said  : 

Tbe  qoebtion  remainiD^  for  coDsideration  is,  whether  or  not  the  General  Govemmeot 
is  properly  chargeable  with  their  expenditures  ? 

It  is  the  opinion  of  this  coaimittee  that  the  obligation  of  the  Federal  Government 
to  furnish  specific  and  particular  defense  to  each  several  State  is  incladed  in  its  obli- 
gation to  maintain  the  "  common  defense''  of  the  Confederacy.  That  invasions  frooi 
abroad,  insurrections  at  home,  and  aggressions  from  the  savage  tribes  inhabiting  our 
bordersi  are  alike  within  the  protective  province  of  the  Federal  Government.  Congress 
possesses  the  exclusive  power  "to  raise  and  support  armies  in  time  of  peace,"  and  pos- 
Kesses  the  power  to  call  forth  the  militia  '*  to  suppress  insurrections  and  repel  inva- 
sions." In  the  tenth  section  of  the  first  article  of  the  Constitution,  the  Slates  stipolate 
that  they  will  not  "  keep  troops  or  ships  of  war  in  time  of  peace." 

The  conclusion  necessarily  follows  that  the  General  Government  is,  by  the  implie<l. 
if  not  the  express,  terms  of  the  federal  compact^  bound. 

Tbe  question  here  presented  appears  to  have  been  distinctly  raised  in  1631  upon  a 
claim  presented  by  the  State  of  Missouri.  By  act  approved  March  3  of  that  year, 
CcmgreHs  made  an  appropriation  for  the  service  of  tbe  Missouri  militia  against  tlie 
IndiaiKM,  "  provided  that  the  Secretary  of  War  shall,  upon  full  investigation,  be  satis- 
fied that  the  United  States  are  liable  for  the  payment  of  said  militia,  ander  the  wcond 
paragraph  of  the  tenth  section  of  the  first  article  of  the  Constitution  of  tbe  United 
States."    (See  Laws,  vol.  4,  p.  465.) 

General  Cass,  thon  Secretary  of  War,  examined  the  subject  submitted,  and  gave  tb« 
opinion  of  the  government  as  to  its  constitutional  obligations,  affirming  the  liability 
of  the  government,  and  directing  payment  to  be  made  to  the  State  of  Missouri. 

Instances  of  similar  legislation  might  be  cited,  but  it  is  believed  that  but  little  donlit 
can  exist  either  as  to  the  constitntiunal  obligation  or  the  exposition  given  by  Congres- 
sional legislation. 

Your  committee,  after  haviuggiveu  the  subject  such  cousideration  as 
time  and  opportunity  would  allow,  feel  bound  to  conclude  that  the  Gen- 
eral Goverumeut  owes  to  the  States  the  duty  of  protection,  especially 
against  tbe  incursions  of  hostile  savages,  over  whom  the  United  States 
authorities  have,  from  the  foundation  of  our  government,  exercised  a 
kind  ot  parental  control.  And  this  being  the  case,  when,  from  any 
cause,  the  States  are  not  given  such  protection,  and  reasonable  and 
necessary  ex|>enses  are  incurred  by  such  States  in  repelling  invasioos 
from  the  Indians  and  supi|ressing  hostilities,  reimbursement  should  be 
made  for  the  same  by  the  iJnited  States. 

This  claim  of  the  State  of  Kansas  coming,  as  we  believe  it  does, 
within  the  principle  just  stated,  should,  in  the  opinion  of  the  commit- 
tee, be  paid. 

Your  committee  are,  however,  of  the  opinion,  in  view  of  the  fact  that 
there  are  now  so  many  demands  upon  our  national  Treasury,  to  meet 
which  an  immediate  response  in  payment  would,  if  possible,  not  at  least 
be  advisable,  that,  instead  of  a  direct  appropriation  in  satisfac- 
tion of  th:s  claim,  it  would  be  prudent  to  provide  for  the  issuance 
of  United  States  certificates  for  such  amount  as  the  Secretary  of  tbe 
Treasury  may,  upon  investigation,  find  to  be  due  the  State,  said  certifi- 
cates to  be  of  the  denomination  of  one  hundred,  five  hundred,  and  cue 
thousand  dollars  each,  as  the  Secretary  may  direct,  to  run  for  ten  years 
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from  date  of  each,  with  interest  payable  semi-annoally  at  the  rate  of 
three  and  sixty-five  hundredths  per  centam  per  annam. 

Yoar  committee  have  likewise  felt  that,  whatever  sum  may  be  found 
doe  the  State  under  the  provisions  of  this  bill,  should,  when  paid,  be 
received  in  full  satisfaction  of  the  State's  claim,  so  as  to  avoid  the  pos- 
sibility of  another  demand,  which  might  be  made  (as  is  often  the  case 
where  appropriations  are  secured)  for  deficiencies  in  the  amount  of 
allowance. 

The  views  of  the  committee,  as  herein  expressed,  we  think  are  best 
embodied  in  the  bill  herewith  submitted,  the  passage  of  which  your 
committee  would  recommend,  as  a  substitute  for  the  original  bill. 
8.  Eep.  283 2 


Digitized  by  LjOOQIC 


Digitized  by  LjOOQIC 


45th  Oongbess,  )  BBNATE.  (  Bepobt 

2dSe8iion.       f  )  No.  284. 


IS  THE  SENATE  OP  THE  UNITED  STATES. 


April  24, 1878.~Ordered  to  be  printed. 


Mr.  Whtte,  from  the  Committee  on  Naval  Affairs,  submitted  the  fol- 
lowing 

REPORT: 

[To  accompany  bill  S.  973.] 

The  Committee  an  Naval  Affairs,  to  toham  toM  re/erred  the  Mil  {S.  973) /or 
the  relief  of  Charles  0.  AUibonej  respectfully  report : 

Tbe  petitioner  is  at  present  a  lieutenant  in  the  United  States  Navy. 
At  tbe  graduating  examination  o1  cadet  midshipmen  at  the  Naval 
Academy  in  June,  1867,  the  petitioner,  in  his  examination  in  the  study 
of  ethics,  failed  to  pass  in  that  branch  only,  and  was  ordered  to  sea  on 
the  practice  cruise,  to  be  re-examinod  in  that  department  of  study  in 
October,  and,  upon  his  return  and  re-examination,  he  passed  success- 
fully and  received  his  certificate  ot  graduation.  The  academic  board, 
however,  decided,  when  directing  his  re-examination  in  October,  that 
he  sboald  lose  his  multiple  in  Ethics  in  passing  his  re-examination,  and 
should  go  to  the  bottom  of  his  class.  Ui)on  his  successful  re-examina- 
tioD  in  October,  the  aggregate  mark  obtained  by  him,  giving  him  zero  in 
Ethics,  would  nave  entitled  him  to  rank  next  to  Mr.  F.  W.  Greenleaf, 
bat  for  the  direction  of  the  academic  boaid  that  he  should  go  to  the 
bottom  of  the  class. 

Your  committee  cannot  find  any  warrant  for  this  proceeding.  The 
law  provides  that  these  cadet  midshipmen,  after  successful  graduating 
examination,  shall  receive  appointments  as  midshipmen,  and  shall  take 
raDk  according  to  their  proficiency^  as  shotvn  by  the  order  of  their  merit  at 
the  date  of  graduation.  Mr.  AUibone's  aggregate  mark  of  merit,  as  shown 
bvexceri)ts  from  the  records  of  the  Naval  Academy,  placed  him  high  up 
on  the  list  of  the  graduating  class  of  1867,  and  your  committee  can  find 
00  authority  in  the  board  to  put  him  at  the  foot.  Admiral  Porter,  in  a 
letter  on  file  in  the  Navy  Depaitmeut,  dated  February  14, 1871,  speak- 
ing of  Mr.  AUibone's  case  and  that  of  Mr.  Colby  (a  similar  one),  says: 

I  would  hero  remark  that  all  cases  of  this  kind  occurred  witbont  tbe  saootion  of 
)'ro}»er  antbority,  and  it  is  manifestly  nnjast  that  a  midshipman  who  happens  to  pass 
&Q  oDsatisfactory  examination  in  one  branch  only,  a  deficiency  wbicb  be  afterwards 
repairs,  sboold  be  placed  at  tbe  foot  of  bis  class. 

Mr.  Colby,  to  whom  an  order  similar  to  that  given  in  Mr.  Allibone^s 
case  was  applied,  was  restored  to  his  proper  place  on  the  register  by 
the  Hon.  George  M.  Bobeson,  then  Secretary  of  the  Navy;  but  pending 
the  congideration  of  Mr.  AUibone's  case,  the  administration  of  the  Navy 
Department  changed,  and  the  present  Secretary  deems  the  matter  to 
be  beyond  his  jurisdiction,  because  Mr.  AUibone  has  been  granted  his 
cDmmission  under  confirmation  of  the  Senate,  and  his  restoratiou  to  his^ 
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proper  position  is,  therefore,  oat  of  the  control  of  the  Navy  Departmeot; 
but,  in  a  letter  of  April  1, 1878,  the  Secretary  adds : 

It  seems  to  be  a  matter  for  the  action  of  Coogress  and  I  think  he  has  a  good  claim 
for  their  favorable  action. 

Yonr  committee,  therefore,  report  favorably  the  bill  aforesaid,  with 
the  followiug  amendment :  Strike  out  the  words  '^  Hamilton  Perkins," in 
the  sixth  and  seventh  lines,  and  insert "  F.  W.  Greenleaf,"  and  with  the 
amendment  aforesaid  your  committee  recommend  the  passage  of  the 
bill. 
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Mr.  WHTTEy  from  the  Committee  on  Naval  Affairs,  submitted  the  fol- 

lowiug 

REPORT: 

[To  acoompaDy  bill  8. 1133.] 

Tie  Committee  on  Naval  Affairs^  to  whom  was  rtferred  the  memorial  of 
William  Gibson^  icith  the  accompanying  papers^  respectfully  report : 

That  the  memorialfst  is  now  a  commander  in  the  United  States  Nary, 
apon  the  retired-list,  and  prays  to  be  restored  to  the  active-list,  for  rea- 
sons which  seem,  in  the  view  of  yonr  committee,  to  be  perfectly  sonnd; 

The  circumstances  connected  with  his  case  are  so  succinctly  stated, 
and  concurring  in  the  conclusion  thereupon,  as  given  by  the  Secretary 
of  the  Navy  in  the  following  letter,  your  committee  adopt  them  as  a  fair 
statement  of  the  case : 

Navy  Departmbnt,  March  14, 1878. 

&r:  I  have  the  honor  to  acknowledge  the  receipt  of  yonr  letter  of  the  13th,  inclos- 
io|(  a  petition  of  Commander  William  Gibson,  now  on  toe  retired-list  of  the  Navy,  for 
reinstatement  on  the  active-list,  and  asking  an  expression  of  the  views  of  the  depart- 
ment on  the  merits  of  the  case. 

In  January,  1867,  Lieutenant-Commander  Gibson  being  entitled  to  examination  for 
promotion  to  the  next  higher  grade,  and  then  being  absent  on  a  foreign  station,  the 
exsmining-boaid  was  instmoted  to  take  up  his  case  and  examine  into  his  mental, 
moral,  and  professional  fitness  to  perform  all  his  duties  at  sea.  The  board  reported 
that  his  mentalj  moral,  and  professional  fitness  to  perform  all  his  duties  at  sea  in  a 
higher  grade  had  not  been  satisfactorily  established. 

in  pnrsnanoe  of  law  he  was,  therefore,  on  26t.h  of  April,  1867,  placed  on  the  retired- 
list  as  a  lieutenant-commander.  The  testimony  before  the  examining-board  and  the 
reeord  of  Lieutenant-Commander  Gibson's  service  indicate  that  he  is  an  ofiioer  of  fine 
proUBflsional  attainments  and  capacity,  and,  as  he  passed  physically,  his  failure  is 
rapposed  to  have  been  morally,  the  law  and  regulations  under  which  the  board 
Kted  not  requiring  it  to  be  stated  in  what  particular  respect  he  failed  to  establish 
hii  fitness. 

^  lieutenant-Commander  Gibson  had  served  in  the  Navy  from  the  date  of  his  enter- 
ing it  in  1841,  in  various  positions  of  trust  and  responsibility,  and  in  a  very  merito- 
rious manner,  until  within  a  short  time  of  his  coming  up  before  the  board,  above 
mentioned,  for  promotion. 

In  1866  he  was  arraigned  and  tried  for  drunkenness,  found  guilty  of  the  charge,  and 
•eoteneed  to  be  dismissed  the  service.  The  sentence  of  the  court  was  mitigated  to 
^•pension  from  duty  on  half-pay  for  one  year.  In  announcing  this  mitigation,  the 
Seoetaiy  of  the  Navy  wrote  to  Lieutenant-Commander  Gibson  as  follows : 

*"  Certain  considerations,  however,  which  could  not  be  aUowed  to  affect  the  court,. 
have  not  been  overlooked  by  the  department.  Your  position  and  long  service  in  the 
NsTj,  while  tbev  plead  for  mitigation  of  your  sentence,  render  your  example  to  yonr 
jonior  oilloers  of  great  importance  to  the  discipline  of  tne  service.  You  have  hitherto 
hone  a  good  character.  You  have  been  loyal  and  devoted  to  the  service  under  cir- 
cuDstaoiees  which  prove  your  ideas  of  duty  as  an  officer  and  a  citizen  to  have  been 
honest  and  honorable.    You  have  assured  the  department  of  your  purpose  to  <VX^iA4f  p 
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the  fatare  all  occasions  of  a  renewal  of  the  charge.    For  these  reasons,  among  others, 
the  sentence  of  the  conrt  is  mitigated/'  &c. 

It  was  a  few  months  subsequent  to  this  that  his  case  came  before  the  examtniog- 
board,  and  it  is  a  fair  presumption  that  the  result  of  tbis  trial  and  the  particular  acts 
which  led  to  it,  influenced  the  board  to  a  great  degree  in  their  finding. 

Under  the  provisions  of  the  act  of  March  2, 1867,  providing  for  the  promotion  of 
officers  on  the  retired-list  as  their  dates  on  the  active-list  were  promoted,  Lieutenant- 
Commander  Gibson  was  promoted  to  a  commander  on  the  retired-list. 

During  most  of  the  time,  from  the  date  of  his  retirement  to  the  passage  of  the  act  of 
March  3, 1673,  forbidding  the  employment  of  officers  on  the  retirea-list  except  in  time 
of  war,  Commander  Gibson  was  employed  on  shore  and  special  duty,  and  no  complaints 
of  misconduct  were  made  against  him. 

He  had  seen  eighteen  years  of  sea-service  ont  of  a  term  of  twenty-five  in  the  Navy, 
when  he  was  retired,  and  his  professional  duties  were  well  performed. 

The  department  has  every  reason  to  believe  that  his  assurance,  given  at  the  time  of 
the  mitigation  of  his  sentence,  to  avoid  all  occasions  for  a  renewal  of  the  charge  of 
intemperance  or  drunkenness  ikgainst  him,  has  been  verified,  and  that  he  has  since 
conducted  himself  solierly  and  honorably,  and  now  abstains  from  the  use  of  intoxicat- 
ing drinks. 

I  consider  his  case  deserving  favorable  consideration  from  Congress,  so  that  the  de- 
partment may  again  be  able  to  avail  itself  of  bis  services. 
Very  respectfully, 

K.  W.  THOMPSON, 
'  Seoretarjf  of  ^  Navy, 

Hon.  A.  A.  Sargent, 

Chairman  CommUtee  <fn  Naval  Affain,  United  SiaUi  Smote, 

Your  committee,  therefore,  recommend  his  restoration  to  his  position 
as  a  lieatenant'Commander  in  the  United  States  Navy  apon  the  active- 
list,  and  to  that  end  report  the  accompanying  bill  and  recommend  its 
passage. 
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Mr.  Maiet,  from  the  Committee  on  Military  Affairs,  submitted  the 

following 

REPORT: 

[To  accompany  bill  B.  757.] 

T^  Committee  on  Military  Afaira^  to  whom  was  referred  the  bill  {8,  757)  to 
provide  for  the  conetruetion  of  a  military  post  for  the  protection  of  the 
northern  frontier  of  Montanaj  have  had  the  same  under  consideration^  and 
submit  the  following  report: 

The  hiU  appropriates  $150,000  for  the  erection  of  a  garrison  on  the 
Borthem  frontier  of  Montana,  to  be  situated  at  sach  point  as  may  be 
chosen  for  military  reasons  in  the  region  between  the  Missouri  Biver  and 
the  international  boundary-line. 

Yonr  committee  learn  from  reliable  authority  that  this  action  is 
prgently  pressed  upon  the  government  by  the  military  authorities  as  of 
immediate  and  pressing  necessity,  as  extracts  from  their  reports,  letters, 
uid  telegrams  herewith  submitted  will  show. 

The  region  is  occupied  by  the  largest  aggregation  of  hostile  and  semi- 
bostile  Indians  now  congregated  anywhere  within  the  Territories  of  the 
United  States,  besides  which  it  is  continually  threatened  by  hostile  Sioux 
aod  Nez  Perc6  Indians,  who  have  taken  temporary  refuge  across  the 
border,  and  are  there  recruiting  their  forces  and  gathering  ammunition 
with  the  avowed  purpose  of  invasion. 

So  imminent  is  this  danger,  that  all  troops  in  the  districts  of  Montana, 
General  Gibbon,  and  of  the  Yellowstone,  General  Miles,  are  continually 
QQder  orders,  ready  to  march  to  any  threatened  point  at  a  momeni's 
oolioe. 

The  Missouri  Biver  above  the  Yellowstone,  on  which  forty -two  steam- 
ers were  engaged  in  commerce  last  season,  and  also  by  the  main  land- 
route  into  the  Territory — both  these  lines  of  communication  are  subject 
to  continual  attack.  At  many  points  the  accumulation  of  property  in 
transit,  mostly  stores  and  supplies,  amounts  to  millions.  Benton,  the 
bead  of  navigation,  is  the  main  depot  of  supplies  for  Montana  for  the 
Army  posts  and  Indian  agencies  and  goods  in  transit  to  the  British 
northwestern  territories.  Tbese  lines  of  business  and  towns  and  set- 
tlements are  totally  without  protection.  Between  them  and  the  danger 
there  are  no  troops,  and  the  country  is  such,  that  the  Indians  might  at 
aoy  time  swoop  down  on  them  before  troops  could  be  summoned  from 
cxistang  garrisons. 

The  post  will  form  a  permanent  garrison  and  depot  at  an  exposed 
point  of  our  international  boundary. 

The  Secretary  of  War,  upon  being  addressed  by  the  chairman  of  yonr 
<^Qimittee,  returns  the  following  letters  and  telegrams  from  ^^^nlrie 
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Sherman,  LientenaDt-General  Sheridan,  and  General  Terry,  nrging  the 
pressing  necessity  of  im  mediate  action  to  meet  a  pressing  danger,  together 
with  copy  of  General  Sheridan's  and  Colonel  Gibbon's  report.  In  view 
of  these  commnnications  and  accompanying  documents,  your  committee 
recommend  the  passage  of  the  bill,  amended  so  as  to  make  the  appropri- 
ation $100,000  in  lien  of  $150,000. 


War  Department, 
Washington  City,  March  7,  Jd7». 
Sir  :  In  reply  to  yonr  letter  of  the  26tb  ultimo,  asking  to  be  informed  as  to  the  pro- 
priety of  Senat-e  bill  757,  "  to  provide  for  bailding  a  military  poet  for  the  protection  of 
the  northern  frontier  of  Montana/'  I  have  the  honor  to  eabjoin  hereto  the  remarkA  of 
the  General  of  the  Army  on  the  subject,  viz : 

**  The  necessity  for  a  military  post  on  or  near  Milk  River  has  long  been  felt,  but  not 
attempted  heretofore  for  the  want  of  the  necessary  funds,  as  well  as  the  want  of  troops  to 
occupy  such  post.  This  post  will  be  costly  to  build  and  to  maintain,  but  seems  forced 
on  us  by  the  rapid  development  of  private  interests  in  Montana  and  the  Upper  Mis- 
souri/' 

Very  respectfully,  your  obedient  servant, 

GEO.  W.  McCRARY. 

Secretary  of  War. 
Hon.  Grorgk  E.  SrEXCRR, 

Chairman  Committee  on  Militartf  Affaire,  United  States  Senate. 


War  Departmknt, 
Washington  City,  April  10,  l^S. 

Sir:  Adverting  to  your  letter  of  the  12th  ultimo,  reouesting  the  reference  of  bill 
(8.  757),  **  to  provide  fur  building  a  military  post  for  the  protection  of  the  nortbera 
frontier  of  Montana,^'  to  the  commanding  officer  Military  Division  of  the  Missouri, 
and  that  the  Senate  Committee  on  Military  Affairs  be  furnished  with  full  information 
as  to  the  necessity  for  said  post,  I  have  the  honor  to  transmit  herewith  a  copy  of  s 
telegram,  dated  October  23,  1877,  frum  General  Sheridan  upon  this  subject,  and  of  in- 
dorsements by  Generals  Terry  and  Sheridan,  in  which  reasons  for  the  building  of  the 
post  contemplated  in  the  bill  are  set  forth. 

Very  respectfully,  your  obedient  servant, 

GEO.  W.  McCRARY, 

Secretary  of  War. 
Hon.  G.  E.  Spencer, 

Chairman  Committee  on  Military  Affairs,  United  States  Senate, 

Headquarters  Miutart  Division  Missouri, 

Chicago,  March  '30, 1876. 
Respectftill  y  returned  to  the  Adjntant<-Geueral  of  the  Army.  I  have  the  honor  to 
inclose  herewith  a  copy  of  a  telegram  addressed  to  the  General  of  the  Army,  October 
31, 1877,  recommending  the  estabnahmeut  of  a  military  poet  on  Milk  River  aomewhere 
in  the  vicinity  of  Fort  Belknap.  Since  the  telegram  was  written,  further  evidence  of 
the  necessity  of  a  post  there  has  been  accumulating.  All  the  malicious  and  discontented 
Indians  from  the  agencies  have  made  their  way  to  the  Milk  River,  or  across  the  lino 
into  Manitoba,  and  others  will  oontinne  to  follow ;  and  nnleas  we  establish  a  post  at  or 
near  the  point  designated,  the  influence  of  these  malcontents  may  induce  the  nanierous 
tribes  in  that  region,  numbering  over  13,000,  to  hostilities  and  an  Indian  war,  which 
will  not  only  cost  the  lives  of  our  people,  but  twenty  times  the  eost  of  the  post  may  be 
incurred. 

P.  H.  SHERIDAN, 

nontenant-General 


[Telegnm.] 

Chicago,  October  30,  lt<77. 
General  W.  T.  Sherman, 

Washington,  D,  C.  : 
The  necessity  of  establishing  a  new  military  post  on  Milk  River,  at  or  a  little  west 
of  the  old  trading-post  named  Fort  Belknap,  is  now  so  great,  that  I  most  respectfally 
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reeommend,  as  <me  of  the  veiy  first  sots  of  Congrees,  an  appropriation  for  it.  There 
are  dow  abont  13,500  Indians  np  in  that  angle  of  Northeastern  Montana,  exclusive  of 
the  bands  nnder  Sitting  Boll,  Jast  oyer  the  line  in  British  America.  These  Indians  are 
all  oorth  of  the  Miseonri  River  and  sonth  of  the  British  llne^  and  are  in  name  as  fol- 
lows :  Astinaboines,  Oros  Ventres,  Yanctonnais,  Bloods,  Unopapas,  Minneconjonx,  Gros 
Ventres  of  Prairie,  Santee  Sionx.  River  Crows,  Pie^ans,  and  a  &w  other  smaUer  bands. 
A  post  established  in  the  early  spring,  at  a  cost  ot  $100,000,  may  save  many  complica- 
tioDS,  and  perhaps  live& 

P.  H.  SHERIDAN, 

Lieutenant-  General, 

Headquarters  Department  of  Dakota, 

Saint  Paul,  Minn.,  March  2e,  187H. 

Bespectfhlly  returned  to  headquarters  Military  Division  of  the  Missonri,  invitlDg 
attention  to  the  following  extract  from  my  last  annual  report : 

'*The  Indians  who  occupy  the  sreat  reservation  north  of  the  Tipper  Missouri  have 
been  in  an  nnsatisfactory  state  lor  several  years  past.  Though  nominally  at  peace 
with  the  United  States,  an  unfriendly  feeling  toward  the  government  seems  to  have 
prerailed,  and  there  is  no  doubt  that  from  some  of  the  tribes  many  individuals  have 
joined  those  bands  which  have  engaged  in  open  hostilities.  These  tribes  are  exposed  to 
many  evil  influences;  they  are  in  dose  contact  with  the  hostile  Sioux,  who  are  encamped 
JQst  across  the  frontier;  they  are  in  constant  communication  with  the  mischievous 
hordes  of  Red  River  half-breeds,  which  vibrate  to  and  fro  across  the  boundary  and 
infest  the  northern  part  of  the  reservation.  The  prospect  is,  that  sooner  or  later  we 
shall  have  trouble  with  them,  and  I  think  that  it  is  none  too  soon  to  make  preparatious 
to  meet  it.  I  therefore  recommend  that  a  strong  post — a  post  that  will  admit  a  garrl- 
lon  of  at  least  twelve  full  companies— be  built  on  the  Milk  River,  or  at  the  foot  of  the 
Dortbem  slopes  of  Bear's  Paw  Mountain,  the  question  of  its  precise  location  being  de- 
tennined  by  considerations  affecting  the  economy  of  its  construction  and  maintenance. 
An  additional  reason  exists  for  the  establishment  of  a  post  in  this  vicinity;  it  would 
W  of  great  importance  in  case  the  refugee  Sioux  should  attempt  to  return  to  this 
conntiy  with  hostile  purpose." 

I  cao  only  add  to  the  above  that  the  constantly-repeated  report  of  trouble  between 
the  Canadian  authorities  and  their  own  Indians — troubles  arising  out  of  the  atteui|/(; 
of  those  anthorities  to  restrict  the  killing  of  buffalo— would,  if  true,  make  it  still  more 
probable  that  the  presence  of  troops  in  the  Milk  River  will  soon  be  an  imperative 
ntceseity. 

ALFRED  H.  TERRY, 
Brigadier- Ge}iera2f  Commanding, 


[Hrferred  to  committee  by  Hon.  Martin  Maginnis,  Delegate  in  Congress  from  Montana 

Territory.] 

REPORT  OF  COL.  NELSON  A.  MU^ES. 

[Extract  from  Annual  Report  of  December  27, 1877.] 

In  addition  to  the  military  posts  already  constructed,  I  would  recommend  the  estab- 
lishment of  a  large  {lost  either  opposite  the  mouth  of  the  Musselshell  on  the  Missouri, 
i^r  near  People's  Creek  on  Milk  River:  the  advantage  of  placing  it  on  the  Missouri 
▼oold  be  economy  of  troops  and  supplies,  and  it  would  be  near  enough  to  observe  the 
Uandary-line  and  create  a  barrier  between  the  hostile  Sioux  and  friendly  Indians  of 
Weatem  Montana.  The  line  of  settlements  would  advance,  occupying  the  rich  valleys 
01  the  Judith  Basin  and  Musselshell :  an  abundance  of  building  material  will  be  found 
in  the  vicinity,  and  a  sufficient  number  of  mechanics  can  be  obtained  in  the  Territory 

There  sbonld  be  a  camp  of  supplies  on  the  Little  Missouri  for  troops  moving  through 
that  section  and  as  a  nrotection  to  the  direct  line  of  communication  to  Bismarck. 

The  occupation  of  the  Yellowstone  Valley  has  divided  the  Indian  country  in  twain, 
and,  second  to  the  subjugation  of  the  Indians,  the  object  of  military  occupation  has 
Wn  attained,  in  obtaining  accurate  and  valuable  information  regarding  the  character 
of  the  country  and  opening  the  way  to  settlements.  Although  the  Indians,  when  hos- 
tile, QatnraUv  seek  the  most  broken  country  for  their  retreats,  and  one  in  following 
them  would  form  an  unfavorable  impression  of  such  districts  of  Montana,  yet  the  per- 
c«ntjige  of  ''bad  lands"  is  by  no  means  great,  in  comparison  to  the  vast  areas  of  rich 
iSTuing,  agricultural,  and  mineral  lands  in  this  Territory.  The  natural  grasses  of 
Montana  will  give  more  strength  to  horses  and  mules  than  that  found  in  any  territory 
^tween  this  and  the  Rio  Grande,  and,  judging  from  the  condition  of  the  game  which 
aboQods  and  the  excellence  of  the  beef  which  has  been  furnished  the  command  during 
xbepsst  twelve  months,  I  am  satisfied  that  this  country  will  soon  become  one  of  the  t 
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best  Btook-growinff  regions  on  the  continent.  I  think  the  reports  of  the  medical 
officers  will  show  this  climate  as  healthfhl  as  any  that  troops  ever  served  in,  and  the 
natives  of  this  section,  I  think,  are  as  vigoroas  and  hardj  a  race  as  can  be  foond  on 
the  globe. 

TIm  oeoapation  of  this  district  has  given  protection  to  400  miles  of  steamboat  navi- 
gation of  the  Yellowstone  River,  and  thrown  open  to  settlement,  jbesides  the  Yellow- 
stone, the  rich  valleys  of  the  Bighorn,  Rosebnd,  Tongne,  Powder,  and  Little  Missoari 
Rivers.  The  telegraph  is  a  military  necessity,  and  I  wonid  earnestly  recommend  that 
these  poets  be  connected  by  military  telegraph  with  as  little  delay  as  praclicable. 
Rapid  and  direct  mail  communication  is  nmded  with  the  terminas  of  the  Northern 
Pacific  Railroad  at  Bismarck  and  the  constrnetion  of  that  great  national  enterprise 
shoold,  in  my  opinion,  be  encouraged  by  every  legitimate  means ;  the  military  advan- 
tages to  be  derived  from  its  extension,  thongh  very  great,  would  be  incomparable  witli 
the  politioal  and  commercial  interests  developed  by  opening  this  avenue  of  free  com- 
munication between  the  Eastern  Statee  and  the  settlements  of  Montana  and  the  Pt- 
cific  slope. 


Wab  Dbpartmsnt,  WoBhingtm  Citg,  April  23,  1878. 
DiBAR  Sir  :  Agreeably  to  yonr  request  of  the  Iftth  instant,  I  have  the  honor  to  traos- 
mit  copy  of  Colonel  Gibbon's  and  of  General  Sheridan's  reports,  dated  respectively 
FebnMury  27  aad  March  21  last,  recommending  the  establishment  of  a  miHtaiy  post  in 
the  vicinity  of  the  Milk  River. 
Yours,  respectfully, 

H.  T.  CROSBY,  CMef  Clerk. 
Hob.  M.  Maoinkis, 

House  of  E^pre^eniaHvee, 


IndoreemenU  an  communioation  of  Capt,  Constant  WilliamSy  Secenth  Infantry^  dated  For 
Belknap,  Mont,  February  23,  ltf78,  r^^Hn^f  condition  qf  Indian  of  airs  in  the  MilhSivtr 
region, 

[Fint  indorsement] 

Headquarters  Fort  Bentok,  Momt., 

E^^ruary  iU,  ltJ7d. 
ResreotfuUy  transmitted. 

GUIDO  ILGES, 
Major  Seventh  Infantry,  Cowunanding  Post, 

[Second  Indonement] 

HBADQaARTERS  DISTRICT  OF  MONTANA, 

Fort  Shaw,  Mont,,  Feinuary  27,  1878. 

Respectfully  forwarded  to  headquarters  Department  of  Dakota,  as  presenting  an  in- 
teresting and,  I  judge,  a  truthful  account  of  the  actual  condition  of  affairs  in  the  Milk 
River  region. 

I  now  feel  but  little  apprehension  of  a  combination  being  formed  between  the  hos- 
tile Sionx  north  of  the  line  and  the,  at  present,  peaceful  tribes  south  of  it.  Shoald, 
however,  those  only  who  have  sought  safety  for  their  camps  across  the  line  go  to  war, 
their  numbers,  as  will  be  seen  from  this  report,  are  formidable  enough  to  call  forth  all 
the  force  that  we  can  bring  into  the  field  and  more  too.  This  renders  all  the  more 
necessary  the  establishment  of  a  strong  fort  in  the  Milk  River  region,  by  which  the 
loyalty  of  the  local  tribes,  a  foot-hold  and  depot  of  supplies  in  that  country,  will  be 
assured. 

The  assistance  of  these  friendly  Indians  will  be  a  matter  of  considerable  importance 
to  us  in  the  event  of  hostilities.  With  such  a  large  fotce  immediately  on  our  borden, 
this  question  of  hostility  is  one  which  cannot  be  ignored  or  put  off  by  us.  Uniea 
some  arrangement  is  entered  into  with  the  Canadian  authorities,  the  question  is  one 
which  we  will  be  called  upon  sooner  or  later  to  meet,  and  the  police  force  across  tbe 
border  is  in  no  condition  to  enforce  the  provisions  of  international  law,  which  makes  it 
the  duty  of  the  neutral  government  to  force  the  hostiles  to  release  their  priaoners  and 
surrender  their  plunder,  as  well  as  to  prevent  them  from  refitting  and  supplying  them- 
selves  with  ammunition.  The  large  amount  of  metallic  ammunition  in  the  pessesnon 
of  these  Indians  raises  a  snspicion  of  their  hostile  intent;  and,  dionld  they  take  the 
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war-path  on  this  eide  of  the  line,  mvolyes  the  Canadian  goyernment  in  the  responsi- 
bilifty  for  their  aote. 

I  hAve  good  authority  for  the  statement  that  Sitting  Boll  himself  was  duly  informed 
by  the  Canadian  authorities  that  if  his  forces  crossed  to  this  side  they  would  make 
the  soldiers  on  hoth  sides  their  enemies,  and  that  he,  not  willing  to  he  responsihle  for 
the  acts  of  any  coming  on  this  side,  removed  with  a  few  lodges  to  the  yicinity  of 
Fort  Walsh,  where  he  still  remains. 

Whateyer  the  decision  of  the  military  authorities  may  he,  I  will  state  that  all  the 
troops  in  this  district,  except  those  at  Fort  Missoula,  are  in  readiness  to  take  the  field 
at  short  notice,  and  it  will  take  ahont  twelve  days,  after  notice,  to  concentrate  them. 

JOHN  GIBBON, 
Colonel  Seventh  Infantry,  Commanding  District* 

["rhiTd  Indorsement] 

Headquarters  Department  of  Dakota, 

Saint  Paul,  March  19,  1878. 
Official  copies  reepectfolly  forwarded  to  headquarters  Military  Division  of  the  Mis- 
soDri,  for  the  information  of  the  Lieatenant-Oeueral. 

ALFRED  H.  TERRY, 
Brigadier-General f  Commanding, 

[Fourth  Indorsement.J 

Headquarters  Military  Division  of  Missouri, 

Chicago,  March  21, 1878. 

Respectfully  forwarded.  This  is  a  very  fair  specimen  of  Indian  gossip,  which  it 
would  be  well  not  to  pat  too  much  faith  in.  There  is  a  lot  of  bad  Indians  north  and 
Math  of  the  British  line.  Neither  government  can  be  held  responsible  for  their  action, 
is  my  opinion.  I  think  an  international  understanding  to  prevent  the  wild  buffalo 
herds  oi  that  region  from  crossing  the  line,  to  and  fro,  would  be  about  as  sensible  as 
an  onderstanding  to  control  the  Indians.  We  want  a  good  large  post  at  or  near  the 
point  on  Milk  River  heretofore  recommended. 

P.  H.  SHERIDAN, 
Lieutenant-General,  Commanding, 
a.  Eep.  286 2 
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46th  Congress,  )  SENATE.  (  Report 

2d  Session.       ]  \  No.  28L 


IN  THE  SENATE  OP  THE  UNITED  STATES. 


April  29, 1878.— Ordered  to  be  printed. 


Bfr.  Bbuce,  from  the  Committee  on  Pensions,  submitted  the  following 

REPORT: 

[To  accompany  bill  S.  744.] 

The  Cofnmittee  on  Pensions^  to  whom  was  referred  the  petition  of  Sarah 
MeCooey,  mother  of  John  McCooey^  late  private  Company  Fj  Fourteenth 
United  States  Infantry^  praying  for  a  pension^  report: 

It  appears  from  the  evidence  before  the  Department  of  the  Interior 
that  John  McCooey,  whilt  in  service,  received  a  gunshot  wonnd,  frac- 
tariog  the  jaw  on  bis  right  side,  the  ball  passing  through  the  neck  and 
coming  oat  near  the  spine,  and  that  for  said  wound  said  John  McCooey 
received  a  pension.  It  further  appears  that  said  McCooey  died  Pebru- 
ary  3, 1873,  of  pulmonary  consumption,  and  that  the  physician  who  at- 
tended him  in  his  last  sickness  was  not  aware  that  he  had  formerly  been 
a  soldier;  was  an  entire  stranger  to  the  deceased,  and  unable  to  testify 
the  facts  deemed  necessary  to  a  favorable  consideration  of  this  case  by 
the  Commissioner  of  Pensions.  The  evidence  relative  to  the  recognition 
by  the  soldier  of  his  obligations  to  support  his  mother,  and  also  of  her 
poverty,  infirmity,  extreme  age,  and  great  dependence,  is  also  full. 

The  medical  testimony  on  the  permanent  and  generally  injurious 
effects  of  the  wounds  received  by  John  McCooey  create  a  strong  proba- 
bility that  his  death,  though  immediately  referable  to  pulmonary  dis- 
ease, was  superinduced  by  the  injury  received  in  the  service.  It  appears, 
farther,  that  this  case  was  fnlly  considered  by  the  respective  Committees 
on  Pensions  of  the  House  and  Senate  daring  the  second  session  of  the 
Forty-foarth  Congress,  and  after  such  consideration  House  bill  3282 
(*^An  act  granting  a  pension  to  Sarah  McCoy  ")  was  passed  on  March  4, 
1^77,  by  both  Houses,  and  that  said  act  reached  the  President  at  too 
late  a  period  to  receive  his  signature  of  approval  before  the  expiration 
of  said  Forty-fourth  Congress,  and  hence  did  not  go  into  effect. 

The  circamstances  and  facts  considered,  the  committee  believe  this  to 
be  a  meritorioas  case,  and  recommend  the  passage  of  Senate  bill  744. 
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45th  C0NOBE88,  \  8ENATE.  (  Bbpobt 

2d  SeatUm.       i  )  No.  288. 


IN  THE  SENATE  OP  THE  UNITED  STATES. 


April  29, 1878.— Ordered  to  be  printed. 


Mr.  Bailey,  from  the  Committee  on  Pensious,  submitted  the  following 

REPORT: 

[To  accompany  bill  S.  932.] 

Jlte    Committee  an  PensUms^  to  wham    was  referred   the  bitt   &  932 
ffraniing  a  penaian  to  Carneliua  Le  Ray,  beg  leave  to  report : 

That  it  appears  that  said  Le  Bay,  a  private  ia  Gompany  K,  Second 
^WisconsiD  Infantry,  was  wounded  at  the  battle  of  Ball  Ban  in  Jnly, 
1861,  and  has  never  recovered  from  the  effects  of  his  woands.  His 
name  was  borne  on  the  pension-rolls  from  1863  nntil  ,  and  the  rate 
of  pension  was  increased  to  $18  per  month.  The  evidence  shows  that, 
for  some  reason,  the  pensioner  has  endeavored  to  misrepresent  the  ex- 
tent of  the  injuries  received  and  the  extent  to  which  he  is  disabled,  and 
because  of  this  and  his  refusal  to  submit  to  a  thorough  examination  of 
his  harts  and  condition  his  name  has  been  dropped  from  the  rolls.  The 
committee  is  satisfied  from  the  evidence  that  Le  Bay  is  now  disabled 
by  reaaon  of  the  woands  received  in  battle,  and  should  receive  a  pen- 
sion  of  $8  per  month,  and  therefore  recommend  the  passage  of  the  bill, 
with  an  amendment  limiting  the  pay  to  $8  per  month. 
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2d  Session.       )  \  No.  289. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 


April  29, 1878.— Ordered  to  be  printed. 


Mr.  Bailbt,  from  the  Committee  on  PeDsions,  submitted  the  following 

REPORT: 

[To  accompany  bill  H.  R.  524.] 

The  Committee  on  PensianSj  to  whom  was  referred  the  bill  (fl.  B.  524) 
directing  that  the  name  of  Lemuel  L.  Lawrence^  late  second  lieutenant  of 
Company  Bj  Sixth  Regiment  of  Illinois  Cavalry^  he  placed  on  the  pension- 
rolls^  beg  leave  to  report : 

They  find  tliat  L.  L.  Lawrence,  when  a  second  lientenant  in  the  Sixth 
Regiment  Illinois  Cavalry,  and  in  the  military  service  of  the  United 
States,  and  whilst  in  the  line  of  his  duty,  received  gunshot  wounds  in 
one  of  his  arms  and  in  his  breast — one  shot  lodging  in  his  Inngs — and  is 
permanently  disabled  by  reason  of  said  wounds.  Therefore,  they  rec- 
ommend that  the  bill  be  passed. 
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2d  Seuian.       f  \  No.  290. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 


April  29, 1878.— Ordered  to  be  printed. 


Mr.  Bailet,  from  the  Committee  on  Pensions,  sabmitted  the  followiog 

REPORT: 

[To  accompany  bill  H.  R.  1975.] 

The  Committee  on  Pensions,  to  whom  was  referred  the  bill  (H.  R.  1975) 
entitled  ''An  act  to  amend  an  act  granting  a  pension  to  William  Haffords, 
of  Soath  Yarmoath,  Mass.,  approved  May  8, 1874,"  have  had  the  same 
under  consideration,  and  beg  leave  to  adopt  the  report  of  the  committee 
of  the  House  of  Bepresentatives  filed  herewith,  and  to  recommend  that 
the  bill  from  the  House  of  Eepresentatives  be  passed. 

[Forty-fifth  Congress,  second  session— Hoase  Report  No.  167.] 

Mr.  Joyce,  from  the  Committee  on  Invalid  Pensions,  submitted  the  foUowing  report, 
to  accompany  bill  H.  R.  1975 : 

The  Committee  on  Invalid  Pensions,  to  whom  was  referred  the  bill  (H.  R.  497)  grant- 
ing a  pension  to  William  Haffords,  of  Honth  Yarmouth,  Mass.,  having  considers  the 
ttme,  sabmit  the  following  report,  being  the  same  report  made  to  tne  House  at  the 
fint  session  of  the  Forty-fourth  Congress  by  the  Committee  on  Invalid  Pensions : 

William  Haffords,  the  applicant,  was  appointed  an  acting  master  in  the  United  States 
KsTy,  Fetmaffy  15, 1862,  to  date  m>m  November  14, 1861,  and  for  meritorious  services 
was  promoted  to  aotins  volunteer  Ueutenant  November  3, 1863,  and  was  chief  pilot  to 
Admind  Dahl|;|^n.  About  September  1, 1863,  he  was  ordered  by  Admiral  Dahlffren  to 
board  the  monitor  Lehigh  and  pilot  a  reconnaissance  between  Forts  Sumter  and  Moul- 
trie, and  while  performing  this  duty,  the  night  being  dark  and  the  monitor  beine  under 
firs  at  the  time,  ne  feU  from  the  turret,  fracturing  his  skuU,  breaking  his  nose,  and  other- 
wise injuring  him,  from  the  effects  of  which,  physicians  certify,  he  has  ever  since  suf- 
fered and  is  now  suffering. 

The  jHsnaton  ie  refused  under  the  general  law,  because  the  journal  of  the  surs^n  of 
the  PhUaddphia  shows  that  Hi^ords  was  received  for  treatment  of  fracture  of  skull, 
snd  says  it  **  did  not  originate  in  line  of  duty,"  and  he  was  transferred  in  a  few  days  to 
the  Powhatan.  The  committee,  considering  these  flEMsts,  with  the  affidavit  of  the  appli- 
cant and  the  statement  of  Rear- Admiral  Steadman,  who  commanded  the  Powhatan  at 
that  time,  that  the  monitor  was  under  fire  when  Haffords  was  injured,  are  fnUy  satis- 
fied that  he  wae  injured  in  line  of  duty,  and  considering  the  case  exceedingly  merited 
rioQg,  we  therefore  recommend  the  passage  of  the  bill. 
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IN  THE  SENATE  OF  THE  UNITED  STATES. 


April  29, 1878.— Ordered  to  be  printed. 


Mr.  Bailry,  firom  the  Oommittee  on  Pensions,  submitted  the  following 

REPORT: 

[To  Mcompany  bill  S.  849.] 

The  Committee  an  PensianSj  to  wham  was  referred  the  biU  {B.  849)  directing 
the  name  of  James  0.  Downer^  late  captain  of  Company  Ej  l^xih  Regi- 
n^ent  Louisiana  (Mexican  war)  Volunteers^  to  be  placed  an  the  roU  of  in- 
vaUd  pensianerSf  have  had  the  same  under  consideration^  and  beg  leave  to 
report: 

Tbat  on  the  20th  May,  1846,  said  Downer  was  enlisted,  and  on  the 
same  day  mastered  into  the  military  service,  as  captain  in  said  company 
and  regiment,  and  was  discharged  on  the  20th  Angast,  1846. 

Tbe  regiment  to  which  Captain  Downer  belonged  was  encamped  at 
Brasoe  Santiago  for  the  whole  term  of  its  service,  and  the  conntry  being 
entirely  bare  of  trees  and  vegetation,  the  officers  and  men  were  com- 
pelled to  endare  the  glare  of  a  tropical  snn  reflected  from  the  white 
sandy  soil,  the  latter  drifted  about  by  every  wind.  In  consequence  of 
tbis  exposure  Captain  Downer,  who  was  a  perfectly  sound  man  when 
he  entered  the  service,  contracted  a  disease  of  the  eyes,  which  was  never 
relieved,  and  has,  after  many  years,  resulted  in  total  blindness. 

The  committee,  therefore,  report  that  the  name  of  Captain  Downer 
should  be  inscribed  upon  the  pension-roll,  and  recommend  that  said  bill 
be  passed. 
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April  29, 1878. — Ordered  to  be  printed. 


Mr.  BatLiSY,  from  the  Committee  on  Pensions,  submitted  the  following 

REPORT: 

[To  accompany  biU  8.  978.] 

The  Comntittee  <m  Pensions^  to  whom  was  referred  the  bill  {8. 978)  granting 
a  pension  to  Hiram  M.  Kuhn^  beg  leave  to  report : 

That  the  son  of  petitioner  was  an  enlisted  soldier  in  the  Army  of  the 
United  States ;  died  of  woonds  received  in  battle  after  the  4th  March, 
1861,  uninarried  and  withont  children  or  mother  surviving.  That  the 
petitioner  is  the  father  to  decedent,  bnt  was  not  dependent  npon  him 
for  sapport,  in  whole  or  in  part,  at  the  date  of  his  death.  The  commit- 
tee therefore  ask  to  be  discharged  from  the  farther  consideration  of  the 
bill,  and  recommend  that  it  be  indefinitely  postponed. 
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Apbil  29, 1878.— Ordered  to  be  printed. 


Mr.  Wadleigh,  from  the  Committee  on  Military  Affairs,  sabmitted  the 

following 

REPORT: 

[To  accompany  bill  8.  337.] 

The  Cotnmittee  on  Military  Affairs^  to  whom  were  referred  Senate  Mil  No. 
387,  and  the  accompanying  memorial  of  Langdon  0.  Easton^  Stewart 
Van  Vlittj  Asher  K.  Eddy^  Rufna  Saxton^  Judson  D.  Bingham^  Alex- 
ander  J.  Perry^  and  Henry  C.  Hodges^  having  considered  the  aamCy  ask 
leave  to  tnalce  thefollomng  report : 

The  memorialists  represent  that,  by  the  unlawful  action  of  the  Presi- 
dent of  the  United  States  in  making  appointments  in  the  Quartermaster's 
Department,  and  of  the  Senate  in  confirming  such  appointments  in 
1866,  they  do  not  hold  the  order  of  rank  to  which  they  are  entitled. 

The  action  of  the  President  and  Senate  which  is  complained  of  was 
based  open  the  act  of  Congress  of  July  28, 1866,  ^<  to  increase  and  fix 
the  military  peace  establishment  of  the  United  States."  That  act  in- 
creaaecL  the  number  of  colonels  in  the  Quartermaster's  Department  from 
three  to  six,  lieutenant-colonels  from  four  to  ten,  and  majors  from  eight 
to  fifteen.  The  vacancies  created  by  the  act  were  filled  by  the  Presi- 
dent by  selection,  and  not  by  promotion  according  to  seniority,  as  the 
memorialists  contend  they  should  have  be€n. 

Sy  act  of  Congress  passed  March  3. 1851,  it  is  provided  <<  that  all 
promotion  in  the  staff  departments  or  corps  shall  be  made  as  in  any 
otber  corps  of  the  Army.'* 

The  Army  regulation  under  which  the  President  acted  is  that  of  1863 
( A.rt. lY,  par.  19),  which  is  as  follows: 

All  'v^caocies  in  established  regiments  and  corps  to  the  rank  of  colonel  shaU  be  filled 
by  promotion  according  to  seniority,  except  in  case  of  disability  or  other  incompe- 
tency. 

The  language  of  this  regulation  was  first  used  in  the  regulations  of 
1857,  which  were  (as  stated  by  Hon.  Jefferson  Davis,  then  Secretary  of 
^Var,  in  his  report  to  Congress)  a  new  edition  of  the  previous  regula- 
tions. The  first  Army  Begulations,  being  those  of  1813,  contained  the 
following  rule  in  reference  to  promotions : 

OriipDal  Taoaneies  will  be  supplied  by  selection ;  accidental  vacancies  by  seniority, 
except  in  extraordinary  cases. 

The  rule  was  repeated  in  the  same  words  in  the  regulations  of  1814, 
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1815,  and  1821.    The  Arniy  Regulations  of  1825,  Art.  IV,  par.  19,  pro- 
vide  as  follows : 

The  Exeontive  will  fill  original  Taoanctes,  when  created;  by  selection ;  mccideotal 
Tacancies  below  the  rank  of  brigadier-geueral  hy  promotion  according  to  seuioritjf 
except  in  extraordinary  cases. 

The  Army  Eegalations  of  1841,  Art.  V,  provide  as  follows: 

20.  Original  vacancies  will  be  supplied  by  selection. 

21.  Accidental  vacancies  to  the  rank  of  colonel  according  to  seniority,  except  in  ex- 
raordinary  cases. 

The  same  provisions  are  repeated  in  the  Army  Eegalations  of  1847. 
Thas  it  will  be  seen  that  from  1813  up  to  1857  the  rale  had  been  that 
original  vacancies  shonld  be  filled  by  selection,  and  only  accidental 
vacancies  by  promotion  according  to  seniority.  There  is  no  doubt  that 
the  vacancies  created  by  the  act  of  1866  were  original  vacancies,  and 
could  be  filled  by  selection,  unless  the  law  previously  in  force  was 
changed  in  the  new  edition  of  the  regalations  published  in  1857.  There 
is  also  no  question  that,  in  the  absence  of  legislation  limiting  his  con- 
stitutional power  of  appointment,  the  President  can  fill  all  vacancies  in 
the  Army  by  selection,  and  the  only  limitation,  if  any,  upon  his  power 
to  fill  the  vacancies  in  the  Quartermaster's  Department  created  by  the 
law  of  1866,  by  selection,  is  contained  in  the  Army  BegulatiouBof  1863, 
above  qaoied. 

It  is  a  well-settled  principle  of  law  that  in  the  construction  of  statutes 
a  revision  thereof  shall  be  held  to  work  no  change  in  the  law  unless  the 
language  of  the  revision  clearly  shows  such  change  to  have  been  in- 
tended. If  the  construction  is  doubtful  it  will  l>e  presumed  that  the 
meaning  of  the  law  is  the  same  as  it  was  before.  (Douglass  v.  How- 
land,  24  Wendell,  45-47.) 

Now,  do  the  Army  Eegalations  of  1857  clearly  show  an  intention  to 
change  the  rule  previously  in  force  f  That  depends  upon  the  question 
whether  the  rule  in  the  regulations  of  1857  necessarily  has  a  meaning 
ipconsistent  with  that  of  the  previous  rule.  When  is  a  raiment  or 
corps  ESTABLISHED,  withiu  the  meaning  of  that  clause  f  It  is  clear  that 
it  is  not  thus  established  merely  by  the  law  which  requires  and  fixes  it. 
If  that  were  so,  the  right  to  fill  vacancies  by  selection  would  thereby 
be  wholly  taken  away  from  the  President. 

The  true  meaning  of  the  rule,  we  believe,  is  that  the  regiment  or  corps 
is  established  only  when  all  the  offices  belonging  to  it  by  law  have  oooe 
been  filled.  Let  us  suppose^ by  way  of  illustration,  that  a  new  regiment 
is  added  to  the  Army  by  law.  When  is  that  regiment  esiablUhoi^  within 
the  meaning  of  the  Army  Regulations  of  1863  ?  Is  it  established  by  the 
appointment  of  a  part  of  its  officers  only  t  It  seems  to  us  that  it  can- 
not be;  otherwise  the  appointment  of  its  second  lieutenants  would  take 
away  from  the  President  the  right  to  appoint  its  first  lieutenants.  If 
the  appointment  of  a  part  of  the  officers  establishes  the  regiment  withiu 
the  meaning  of  this  rule,  then  the  officers  thus  appointed  would  be  en- 
titled to  promotion  to  the  vacancies  above  them  which  had  not  been 
filled.  If  the  appointment  of  a  part  only  of  its  officers  is  an  establish- 
ment of  a  regiment^  then  the  President  could  only  preserve  his  right  to 
fill  the  higher  regimental  offices  by  selection  by  filling  them  in  their 
order^  beginning  with  the  highest.  Yet  the  regiment  is  established  at 
any  time  as  to  the  officers  actually  appointed  and  confirmed,  and  they 
are  entitled  to  promotion  if  a  vacancy  happens  in  a  higher  office  which 
has  once  been  filled,  but  until  all  the  officers  have  been  appointed  the 
regiment  is  only  partially  established.  It  is  not  established  until  all  the 
offices  in  it  have  been  filled.    The .  same  rule  applies  to  a  corps  of  the 
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Army.    XTntil  the  offices  ia  the  corps  have  been  filled,  the  corps  is  not 
established,  thoagh  it  may  be  partially  so. 

Before  the  act  of  July  28, 1866,  went  into  operation,  the  Qnartermas- 
ter's  corps  was  established,  with  a  certain  number  of  officers.  When  the 
act  went  into  force  that  cordis  consisted  of  a  larger  number  of  officers. 
It  was  not  an  established  corps,  because  the  offices  had  not  been  filled, 
bat  a  coq>8  only  partially  established.  It  was  precisely  like  a  regiment  * 
m  which  only  tihe  second  lieutenants  have  been  appointed.  It  became 
established,  under  the  law  of  1866,  only  when  the  vacancies  created  by 
that  law  had  been  filled,  and  until  that  time  the  President  had  the  right 
to  supply  vacancies  by  selection. 

Your  eommittee  also  regard  the  President's  action,  hereinbefore  re- 
ferred to,  as  equitable  and  just.  By  it  he  recognized  and  rewarded  the 
diBtinguished  services  of  some  of  the  volunteer  officers  in  the  war. 

Your  committee,  upon  application  to  the  War  Department^  have  re- 
ceived therefrom  the  following  report,  with  a  letter  from  Adjutant-Gen- 
eral Townsend,  which  is  hereto  appended,  which  confirms  them  in  the 
conrlusions  to  which  they  have  arrived: 

War  Dbpartmekt,  Adjutant-Gbnbrai/s  Officb, 

January  2, 1878. 

BErOKT  rPON  PBTmON  OF  COIX)XEL  SA8T0X  KT  AX.  FOR  DIFFERENT  DATE  OF  RANK. 

The  act  of  Jaly  28, 1866,  created  a  certain  nnmber  of  original  vacancies— new  offices — 
of  rolonel,  lieutenant-colonel,  &o.,  in  the  Qaartermaster^s  Department,  and  did  not 
specify  how  these  vacancies  were  to  be  filled  except  in  the  grade  of  captain  and  assist - 
int  qoartermaster.  The  President  heid  that  the  laws  and  rules  with  regard  to  pro- 
motions gave  him  the  risht  to  fill  these  original  vacancies  by  selection,  and  they,  by 
ippointment,  were  so  filled. 

It  has  been  and  is  claimed,  by  certain  officers  concerned,  that  the  law  of  promotion 
applied  to  the  filling  of  these  vacancies,  and  that  the  action  of  the  President  (and 
^nate)  was  illegal,  and  deprived  them  of  their  just  and  legal  rights — to  be  promoted 
to  these  orifj^inal  vacancies.  The  appointments  were,  with  perhaps  very  few  excep- 
tions, made  tn  accordance  with  the  recommendation  of  the  Quartermaster-General. 

Tlie  questions  involved  were  reported  on  by  the  Adjatant-General  in  1868,  in  the  case 
of  )U^or  Alexander  Montgomery,  quartermaster,  as  follows : 

His  [Higor  Montgomery's]  "  claim  to  the  ranlc  of  colonel  is  based  upon  the  assump- 
tion that  the  vacancies  created  in  the  grades  of  colonel  [three]  and  lieutenant-colonel 
[six]  by  the  act  of  July  28, 1866,  should  have  been  filled  by  regular  promotion^  and 
not  by  §elecHon;  and  cites  the  act  of  July  5, 1838,  section  9,  providing  'that  promotion 
in  said  department  [Quartermaster's  Department]  shall  take  place  as  in  regiments 
and  corps,  viz,  by  seniority,  up  to  the  grade  of  colonel.*  He  adds :  *  This  law  was 
groflsly  violated  in  the  promotions  recently  made  to  the  vacancies  created  by  the  late 
act  increating  [not  reorganizing]  the  QuartermastAr's  Department,'  •  «  «  leaving 
him  a  mi^or  '  after  thirty-two  veara'  service.' 

**To  understand  the  effect  of  this  provision  in  the  act  of  July,  1838,  it  is  necessary 
to  aay  that  prior  to  its  passage  there  were  but  five  officers  in  the  Quartermaster's  De- 
partment :  1  brigadier-general  and  4  majors.  Up  to  that  time,  therefore  there  could  be 
■0  prowwtwn  in  the  corps.  This  act,  after  authorizing  the  President  to  appoint  two 
a^istant  quartermasters-general,  with  rank  of  colonel,  and  two  deputy  assistant  quar- 
termasters-general, with  rank  of  lieutenant-colonel,  and  eight  assistant  quartermasters, 
with  rank  of  captain — that  is,  after  authorizing  all  the  different  grades  in  the  Quar- 
termaster's Department,  directed  that  when  these  vacancies  were  filled,  promotions  to 
Tacaociee  caused  by  casualties  should  be  filled  as  in  regiments  and  corps. 

**  This  act  did  not  direct  the  President  to  fill  the  new  vacancies  of  colonel  and  lieu- 
tenant-colonel from  the  grade  of  m^Jor.  He  did  so,  however,  as  a  matter  of  Justice : 
there  being  no  reasons  why  those  /our' majors  should  not  be  selected  for  the  new  ana 
bigher  gnSee.  The  original  vacancies  created  in  the  Qaartermaster's  Department  by 
the  act  of  August  3, 1861,  viz,  1  colonel  and  2  lieutenant-colonels,  were  not,  as  stated  by 
Major  Montgomery ,  tilled  byselecting  officers  of  the  Quartermaster's  Department  in  the 
order  of  the  rank.  As  in  1838,  the  President,  so  &r  as  the  services  of  the  officers  entitled 
them  to  preference,  appointed  them  in  the  order  of  their  rank,  but  he  omitted  to 
appoint  HftJorOsbom  Cross,  and  selected  two  officers  junior  to  him  to  fill  the  vacancies 
of  lienteDant-colonel.  There  is  no  snch  thing  as  regular  promotion  to  an  original  racanog. 
Promotion  has,  in  the  milititfy  service,  a  technical  signification.  _  It  indicates  the 
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advaDcemenfc  of  an  officer  to  a  higher  grade  in  place  of  one  by  whom  the  grade  has 
been  vacated.  It  often  happens,  as  recently  in  the  Engineer  and  Ordnance  Corps, 
that  original  vacancies  are  filled  by  the  appointment  of  officers  in  the  order  of  tlieir 
rank ;  still  this  is  as  much  a  selection  by  the  President  as  if  he  had  appointed  the 
officers  to  fill  these  vacancies  without  regard  to  their  relative  rank. 

"  The  subject  of  the  manner  in  which  original  vacancies  shonld  be  filled  has  been 
very  often  aiscussed,  and  the  decisions  have  invariably  been  [and  it  has  become  tlie 
efitablished  principle  of  the  department]  that,  unless  otherwise  provided  by  law,  the 
President  has  the  authority  to  fill  these  vacancies  by  selection.         •         •         • 

*'  Major  Montgomery,  near  the  close  of  his  claim,  states :  '  The  promotion  of  these  offi- 
cers over  me  was  in  direct  violation  of  the  late  law— July  28, 1866— increasing  the  Qair- 
termaster's  Department,  which  provides  specially  that  the  appointments  to  the  rank  of 
captain  shall  be  made  bv  aeledUm  ;  manifestly  Implying,  according  to  every  rule  of  con- 
struction, that  the  appointments  in  other  grades  [colonel  and  lieutenant-colonel]  akouli 
not  be  made  so,'  &c.  Mi^or  Montgomery,  to  carry  out  his  rule  of  construction,  fails, 
however,  to  show  how  the  vacancies  in  the  grade  of  captain  eould  be  filled  in  any  other 
way  than  that  of  selection,  for  there  are  no  first  lieutenants  in  the  Quartermaster's 
Department  who  could  be  promoted, 

"  What  the  law  did  provide  was  '  that  the  vacancies  hereby  created  in  the  grade  of 
assistant  qnartormaster  shall  be  filled  by  selection  from  among  the  persons  who  bsre 
rendered  meritorious  services  as  assistant  quartermasters  of  volunteers  during  two 
years  of  the  war.***  •  •  • 

January  11, 1872,  the  Hon.  Henry  Wilson  reqae  ted  the  Secretary  of  War  to  refer  to 
the  Attorney-General,  for  opinion,  the  memorial  of  the  officers  who  claimed  they  had 
been  illegally  deprived  of  promotion,  and  it  was  so  referred  January  12, 1872.  The 
opinion  of  the  Attorney-General,  dated  January  2,  1872,  sustained  the  views  of  the 
officers  as  presented  in  their  memorial.  January  26, 1872,  the  Secretary  of  War  directed 
preparation  of  nominations  to  be  submitted  to  the  Senate,  putting  all  the  officers 
claiming  promotion  in  the  places  they  would  have  occupied  biMl  the  vacancies  created 
by  the  act  of  July  28,  1866,  been  filled  in  conformity  with  the  laws  of  promotion. 

Nominations  were  accordingly  prepared,  embracing  the  names  of  all  officers  who 
would  have  been  affected  had  the  appointments  been  made  by  seniority  immediately 
after  passage  of  the  act.  This  list  ot  nominations  embraced  the  names  of  officers  oat 
of  service,  deceased,  &c.,  with  note  explaining  that  the  names  were  inserted  for  the 
purpose  of  making  a  correct  record  as  to  dates,  &.c.  The  nomination-book  does  oot 
show  whether  or  not  the  nominatiotis  were  actually  sent  to  the  Senate  by  the  Presi- 
dent, nor,  if  so  sent,  what  action  the  Senate  took  on  them.  But,  under  date  of  Feb- 
ruary 5,  1872,  the  Attorney-General  wrote  to  the  Secretary  of  War  that  he  was 
informe<l  by  General  Saxton  that  the  Senate  Military  Committee  had  nnanimonsly 
decided  that  the  act  of  July  28, 1666,  did  not  apply  to  the  *'  cases  now  before  the  Sen- 
ate/' in  view  of  the  act  of  March  3, 18d9,  prohibiting  appointments  and  promotions 
in  the  Quartermaster's  Department.  The  Attorney-General  further  stated  tnat  the  act 
of  March  3, 1869,  was  not  referred  to  in  the  memorial  of  the  Quartermaster  officers, 
and  that  he  did  not  consider  that  law  in  his  opinion,  but  only  construed  the  act  of 
Julv  28, 1866 ;  and,  while  he  adhered  to  his  opinion  as  to  the  construction  of  that  act, 
be  held  that,  under  the  act  of  March  3, 1869,  the  President  and  Senate  had  no  power  to 
fill  the  vacancies  in  the  Quartermaster's  Department.  [This  supplemental  statement 
of  the  Attorney-General  would  serve  to  prevent  any  favorable  action  on  the  strength 
of  his  opinion  of  January  22, 1872^  so  long  as  the  act  of  March  3, 1869,  remained  in 
force.] 

By  an  act  of  Congress  approved  June  3, 1872,  the  President  was  authorized  "  to  appoint 
certain  officers  of  the  Quartermaster's  Department  to  the  gra<le  they  would  have  held 
in  said  department,  respectively,  had  the  vncancies  created  therein  by  the  act  of  July 
28, 1866,  m>m  the  rank  of  migor  to  the  rank  of  colonel,  both  inclusive,  been  filled  by 

Sromotion  by  seniority :  Provided,  That  no  officer  shall  be  "  reduced  in  relative  rank, 
ic,  **  and  thai  the  officers  whose  appointments  are  herein  authorized  shall  take  rank 
and  receive  pay  only  from  the  date  of  their  coutirmation."  Under  this  act  Eastoo,  Van 
Vliet,  Montgomery,  Moore,  Ransom,  Eddy,  Saxton,  Myers,  Enos,  and  Card  were  nom- 
inated June  4  [confirmed  June  6],  1872,  to  the  grades  they  would  have  held  bad  the 
vacancies  made  July  28, 1866,  been  filled  by  seniority,  but  with  rank  and  pay  from 
June  6, 1872.  / 

By  an  act  approved  June  20, 1874  (General  Orders  67  of  1874),  the  President  was 
authorized  to  **  nominate  and  promote"  William  Myers  to  be  major  and  quartermaster, 
to  date  from  January  18, 1867  [the  date  he  would  have  received  had  the  vacancies  of 
July  28, 1866,  been  filled  by  seniority]. 

van  vliet,  Bioeham,  Perry,  and  Hodges  now  claim  a  date  of  rank  [which  they  would 
not  have  received  had  all  the  vacancies  under  act  July  28, 1866,  been  filled  by  sentoritv] 
which  will  put  them  on  the  Register  in  the  places  they  would  have  occupied  under  the 
actof  July  28, 1866. 
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Name  and  nmk. 


i 

•s 

I 


Remarks. 


Ussdon  C.  Easton  . 
StevanVanVliet.. 


LiwUnatO-cclon^, 


Jone  6, 1873 
Jane  6,ltn2 


AibcrREddy June  6,181*2 

RofoflSixtaii June  6,1873 

•TodMm  D.  Buurham i  Mar.   3,1875 

Alexander  J.  Perry I  Mar.   3, 1875 

H«ry  C.  Hodges May  39, 1876 


Jaly  39, 1866 
Feb.  33, 1889 


Jaly  39, 1866 
Jaly  89, 1866 
Feb.  89, 1869 
Feb.  33, 1869 


Jaly  89. 1866 
July  39, 1866 


Jaly  39, 1866 
Jaly  39, 1866 
Jaly  89. 1866 
Jaly  39, 1866 
Jaly  39, 1866 


Coold  not  have  been  promoted  to 
lieutenantoolouel  prior  to  re> 
moval  of  bar  to  promotions,  J  ane 
3,1873. 


It  may  be  added  that  the  opinion  of  the  Attorney-Qeneral,  referred  to,  has  always 
been  by  this  office  viewed  as  defective  and  antagonistic  to  the  laws  and  rules  in  regard 

to  promotion,  as  follows : 

•  «««#«• 

The  law  relative  to  promotions : 

1.  The  aot  of  Jnne  26, 1812,  section  5,  provid«>8  that  "from  and  after  the  passing  of 
this  set  the  promotions  shall  be  made  throogh  the  lines  of  artillerists,  lieht  artillery, 
dragoons,  riflemen,  and  infantry,  respectively,  according  to  established  role. 

t  The  act  of  March  30, 1814,  **  That  from  and  after  the  passing  of  this  act  promotions 
may  be  through  the  whole  Army,  in  its  several  lines  of  light  artillery,  light  dragoons, 
artillery,  infantry,  and  riflemen,  respectively,  and  that  the  relative  rank  of  officers  of 
the  same  grade,  belonging  to  regiments  or  corps  already  anthorized,  or  which  may  be 
engaged  to  serve  for  five  years,  or  dnring  the  war,  be  equalized  and  settled  bf  the  War 
Department  agreeably  to  established  rules ;  and  that  so  much  of  the  act  entitled,  'An 
act  for  the  more  perfect  organization  of  the  Army  of  the  United  States,'  passed  the 
twenty-sixth  of  June,  one  thousand  eight  hundred  and  twelve,  as  comes  within  the 
parriew  and  meaning  of  this  act,  be,  and  the  same  is,  hereby  repealed." 

3.  By  the  foregoing  acts,  the  executive  regulation  in  force  at  their  passage,  relative 
to  Army  promotions,  was  thereafter  to  be  the  law  on  that  subject.  The  followiug  was 
the  regolation  in  question : 

''  Roles  with  reg^ud  to  promotions." 

'*  Original  vacancies  will  be  sapplied  by  selection ;  accidental  vacancies  by  seniority, 
eicept  in  extraordinary  cases."    tl^isAbility  or  incompetency  of  the  senior  officer.] 

"  Promotions  to  the  rank  of  captain  will  be  made  regimentally ;  to  that  of  field 
appointments,  by  line;  the  light  artillery,  dragoon,  artillery,  infantry,  and  riflemen 
l^ingkept  always  distinct." 

4.  The  fifth  seotion  of  the  act  of  March  3, 1813,  *'  for  the  better  organization  of  the 
general  staff,  &c."  [Military  Law,  p.  165],  required  the  Secretary  of  War  to  prepare  a 
»y»t«m  of  general  regulations,  which,  "  wnen  approved  by  the  President  of  the  United 
States,  shalu  be  respected  and  obeyed  until  altered  or  revoked  by  same  authority.;  and 
tbe  said  general  regulations,  thus  prepared  and  approved,  shall  be  laid  before  Congress 
at  its  nest  session."  The  regulations  prepared  pursuant  to  this  law  were  approv^  by 
the  President  May  1, 1813. 

5.  The  ninth  section  of  the  act  for  organizing  the  general  staff,  &c.,  approved  April 
'<24, 1816  [Military  Law,  p.  189],  provides  '*  that  the  regulations  in  force  before  the 
redaction  of  the  Army  be  recognized,  as  far  as  the  same  shall  be  found  applicable  to 
tbe  service ;  subject,  however,  to  such  alterations  as  the  Secretary  of  War  may  adopt, 
*ith  the  approbation  of  the  President.*' 

6.  The  regulations  "  revised  conformably  to  the  act  of  24th  April,  1816,"  were  pro- 
mo Igated  by  the  War  Department  September.  1816,  and  no  change  whatever  was  made 
in  the  "  rules  with  regara  to  promotion,"  as  al>ove  quoted.  Those  rules,  indeed,  so  far 
a.<  regimental  officers  are  concerned,  have  never  been  altered  from  their  adoption  to 
the  present  time.  [See  the  diflerent  editions  of  the  General  Regulations,  viz,  1821-1825, 
1-35, 1811, 1847, 18&-,  1863.] 

7.  Sach  waa  the  law  and  usage  in  respect  to  Army  promotions  till  the  passage  of  the 
act  of  March  3, 1851,  to  which  is  attached  a  proviso  in  the  following  terms :  '*  That  all 
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promotioDs  in  the  dtaff  departments  or  corps  shall  be  made  as  in  other  corps  of  the 
Army/'  This  act,  it  will  be  observed,  af&rms  the  existence  of  a  law  regalating  pro- 
motion in  certain  corps  of  the  Army,  and  declares  that  the  same  law  which  has  pre- 
vioosly  governed  a  part  should  in  fntore  be  applicable  to  the  entire  military  estab- 
lishment. 

In  regard  to  paragraph  19,  article  4,  of  the  Revised  Army  Regnlations  of  1363,  the 
Attorney-General  seems  not  to  have  distinguished  between  an  "  established  "  corps  and 
one  in  the  process  of  establishment. 

The  act  of  July  28, 1866,  section  13,  enacted  that  hereafter  the  Quartermaster's  Depart- 
ment of  the  Army  shall  consist  of,  &o.,  and  under  that  enactment  the  former  Quarter- 
master's Department  was.  as  to  certain  new  offices^  disestablished,  and  did  not  again 
become  an  '' established '' corps  or  department  until  after  the  rules  of  iiromotion  had 
been  complied  with;  that  is  to  say,  not  until  the  "original  vacancies"  created  by  sec. 
13  of  the  act  of  July  28, 1866,  had  been  "  supplied  by  selection."  Of  course,  the  original 
vacancies  having  once  been  filled,  the  department  stood  as  "  established,"  and,  there- 
after,  subject  to  the  requirements  of  paragraph  19,  but  not  before. 

E.  D.  TOWNSEND, 

Adjuiant-Gcneral. 

It  is  alleged  by  the  memorialiBts  that  the  Attornoy-Greneral  of  tlie 
United  States,  ia  an  opiDion  giveu  to  the  Secretary  of  War,  Janaary  22, 
1872,  pat  a  oonstraction  apon  the  act  of  1866  favorable  to  the  claims  of 
these  petitioners.  Yoar  committee  have  thoroughly  examined  that 
opinion.  It  was  evidently  prepared  withoat  much  consideration.  It 
simply  discusses  the  qaestion  whether  the  term  '^  all  vacancies,''  in  the 
Army  Register  of  1863,  is  broad  enough  to  include  the  vacancies  cre- 
ated by  the  act  of  1866.  It  does  not  in  any  way  allude  to  the  qaestioQ 
whether  the  Quartermaster's  Corps  was  established  before  those  vacan- 
cies had  been  filled,  which  is  really  the  only  question  in  the  case.  Year 
committee  do  not  regard  an  opinion  which  makes  no  allusion  whatever 
to  the  only  point  in  controversy  as  having  any  weight. 

It  is  alleged  by  the  memorialists  that  in  the  cases  of  Col.  N.  H.  Davi:^ 
inspector-general,  Lieut.  Gol.  Absalom  Baird,  assistant  inspector  gen- 
eral, and  Major  William  Myers,  quartermaster.  Congress,  by  acts  ap- 
proved June  8, 1872,  and  June  20, 1874,  established  the  principle  for 
which  they  now  contend. 

Your  committee  find  that  the  cases  of  Davis  and  Baird  were  not  anal- 
ogous to  this,  and  furnish  no  precedent  for  the  legislation  now  asked 
for.  The  case  of  Myers  was  much  aided  by  a  general  but  unfounded 
belief  that  the  Attorney-General  had  carefully  examined  the  question, 
and  given  an  opinion  in  his  favor  covering  the  questions  in  controversy. 

Senate  bill  No.  387,  accompanying  this  memorial,  provides  that  the  rank 
of  the  officers  named  therein  shall  date  from  July,  1866.  Your  commit- 
tee find,  however,  that  if  the  rule  of  promotion  according  to  seniority 
had  obtained,  none  of  them  except  Lieut.  Col.  Eddy  could  have  been 
promoted  under  the  act  of  1866  until  after  the  passage  of  the  act  of 
March  3, 1875.  In  this  respect  the  bill  gives  to  all  the  memorialists  but 
one  nine  years  of  rank  to  which  they  are  not  entitled,  even  npon  the 
principle  contended  for  by  them. 

The  officers  whom  it  is  intended  by  this  bill  to  overslaugh  were  ap- 
pointed in  18G6  upon  a  construction  of  the  Army  Bagulations  which  has 
always  prevailed,  and  now  prevails,  in  the  War  Department.  That  con- 
struction was  then  adopted  by  the  President  and  the  Senate  after  fall 
debate.  This  bill  proposes,  after  the  lapse  of  nearly  twelve  years,  to 
reverse  that  action,  and  npon  a  construction  which,  at  best,  isdonbtfal, 
to  degrade  those  officers  whose  appointment  was  due  only  to  their  merit 
and  distinguished  services.  We  believe  such  a  precedent  to  be  in  the 
highest  degree  dangerous  to  the  interests  of  the  Army.  It  is  an  adver- 
tisement that  no  action  of  the  President  and  Senate  is  to  be  final,  and 
that  after  any  lapse  of  time  it  miy  be  overturned.    It  is  true  that  no 
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act  of  one  Congress  is  binding  npon  another,  but  it  is  nevertheless  true 
that  in  matters  of  this  kind  decisions  solemnly  made,  and  constructions 
long  established,  should  not  be  allowed  to  be  drawn  in  qnestion.  The 
action  of  this  Congress  may  be  reversed  by  that  of  the  next,  and  that 
by  the  action  of  another,  and  so  on  od  infinitum.  The  passage  of  this 
bill  would  tend,  in  our  judgment,  to  bring  about  a  state  of  things  under 
which  no  officer  in  the  Army  can  feel  himself  secure  from  attack,  and 
the  energies  of  gallant  men,  which  should  be  given  to  the  service  of 
their  country,  will  be  wasted  in  paltry  intrigues  to  supplant  each  other. 
For  these  reasons  your  committee  repiort  adversely  to  the  said  bill 
and  memorial,  and  recommend  that  said  bill  do  not  pass. 
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Mr.  Maxet  submitted  the  following  as  the 

VIEWS  OF    THE   MINORITY: 

The  undemgnedj  a  minority  of  the  Committee  on  Military  Affairs^  to  whom 
was  referred  the  bill  {8.  387)  to  correct  the  date  of  the  commissions  of 
Cols.  Langdon  0.  Easton  and  Stewart  Van  Vliet^  and  Lieut  CoU, 
Asher  R.  Eddy^  Rufus  Saxton^  Judson  D.  Bingham^  Alexader  J.  Perry ^ 
and  Henry  C.  Hodges^  all  of  the  Quartermaster's  Department^  respectfully 
iubmit  the  following  minority  report : 

This  case  came  before  the  Senate  originally  by  petition  from  the 
above-uamed  ofBcers,  which  was  referred  to  the  Oommittee  on  Military 
Affairs. 

Sobsequently  the  bill  (S.  387)  was  introdaced  and  referred  by  the 
Senate  to  the  same  committee,  the  bill  having  in  view  the  securing  of 
tbe  object  of  the  ])etitioners  as  prayed  for. 

Paragraph  19  of  the  '^Bevised  United  States  Army  Segalations,  1863," 
Article  lY, Title  ^'Appointment  and  promotion  of  commissioned  officers," 
reads  as  follows : 

All  Tftoancies  io  establiBhed  regiments  and  corps,  to  the  rank  of  colonel,  sbaU  be  filled 
by  promotion  according  to  seniority,  except  in  case  of  disability  or  other  incompe- 
tency. 

It  is  not  pretended  that  petitioners  were  disabled  or  otherwise  incompe- 
tent. 
Does  this  regulation  have  the  force  of  law  and  apply  to  petitioners  f 
Section  37  of  the  act  to  increase  and  fix  the  military  peace  establish- 
meDt,  approved  July  28, 1866,  directs  the  Secretary  of  War  to  have  pre- 
pared and  report  at  the  next  ensuing  session  a  code  of  regulations  for 
the  government  of  the  Army,  &c.,  but  further  declares : 

The  existing  regolations  to  re  main  in  force  until  Congress  shall  have  acted  on  said 

report. 

The  Attorney-General,  under  date  of  January  22, 1872,  vol.  xiv.  Opin- 
ions of  Attorneys-General,  page  3,  says : 

No  action  baa  been  taken  by  Congress  in  reference  to  any  snob  report,  and  therefore 
the  regnlationa  referred  to,  by  vlrture  of  said  section  37,  have  the  force  of  law. 

The  opinion  is  clearly  sustained  by  the  very  words  of  the  law  above 
qaoted ;  so  that  a  just  construction  of  paragraph  1 9,  Article  lY,  page  11, 
Army  Eegulations,  1863,  should  settle  the  question. 

l8t.  What,  then,  is  the  true  construction  of  the  word  **  vacancies''  in 
that  paragraph  f 

It  is  insisted  by  the  majority  of  the  committee  that  the  places  claimed 
by  petitioners  were  "  original  vacancies";  that  the  "  vacancies  "  meant  by 
paragraph  19  are  such  as  result  from  casualties  or  ^<  accidental  vacan- 
cies," and  therefore  the  paragraph  does  not  apply.  Is  this  a  correct 
construction  t  In  support  of  it  reference  was  made  in  debate  in  the  like 
case  of  Major  William  Myers  in  the  Senate  May  21, 1874,  to  Army  Regu- 
lations May  ly  1813,  to  wit,  '^  Original  vacancies  "  will  be  supplied  by 
selection ;  ^^  accidental  vacancies  "  by  seniority,  ''  excepting  in  extreme 
cases'';  also,  to  Army  Regulations  of  1814, 1815,  and  1821,  where  the 
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same  language  is  ased,  and  to  the  regulations  of  1825,  in  which  this 
language  was  used : 

The  Ezeoutive  will  fill  original  vacancies  when  created,  by  selectioo ;  accidental 
vacancies  beluw  the  rank  of  brigadier-general,  by  promotion,  according  to  seniority, 
except  in  extraordinary  cases. 

And  to  Eegulations  of  1841,  which  used  this  language: 

Original  vacancies  will  be  supplied  by  selection ;  accidental  vacancies  to  the  rank  of 
rdei 


colonel,  by  promotion,  in  the  order  of  seniority,  except  in  extraordinary  ( 

In  like  words  are  the  Eegulations  of  1847. 

It  is  insisted  that  this  unbroken  line  of  regulations,  drawing  the  dis- 
tinction between  ''  original  vacancies"  and  ^*  accidental  vacancies," run- 
ning from  1811  to  1857,  yet  controls. 

Senator  Wadleigh,  in  the  debate  of  May  21^  1874,  said : 

The  mle  has  been  from  1811  down  to  this  time,  as  I  iinderstandi  that  original  vacan- 
cies— that  is,  vacancies  created  by  statute— shoold  be  supplied  or  filled  by  selection; 
bnt  accidental  vacancies,  occnrring  in  established  regiments,  or  in  established corp», 
shovild  be  filled  by  seniority,  and  snch  is  the  purport  of  the  Army  Begnlations. 

Is  sooh  the  purport  of  the  Army  Regulations  f  All  the  r«»gnlation8 
above  quoted,  down  to  and  including  the  year  1847,  clearly  draw  the 
distinction  between  *^original  vacancies" — that  is,  vacancies  created  by 
statute — and  ^^  accidental  vacancies,"  snoh  as  are  created  by  death,  res- 
ignation, &c. 

But  in  the  Begnlations  of  1857  the  language  is  essentially  cbanged^to 
wit: 

AH  vacancies  in  established  regiments  and  corps  to  the  rank  of  colonel  shall  be  filled 
by  promotion,  according  to  seniority,  except  in  case  of  disability  or  other  inconipe 
tency. 

And  this  identical  language  is  used  in  the  Army  Begnlations  of  1861, 
and  in  the  Kevised  Army  Begulations  of  1863.  It  will  be  observed  that 
in  all  the  Begulations  prior  to  1857  "  vacancies''  were  subdivided  iuto 
two  classes,  ^^ original  vacancies"  and  ^^ accidental  vacsaicie^^ ^  the  for 
mer  to  be  filled  by  selection,  and,  of  course,  by  the  President,  with  the 
advice  and  consent  of  the  Senate,  and  the  President  was  in  uo  wise  lim- 
ited in  his  nomination  to  the  Army  or  to  any  part  of  it. 

The  second  class, ''  accidental  vacancies,"  was  controlled  by  the  rule 
of  seniority.  But  in  1857  the  Begulations  were  changed  so  that  ^'au 
vacancies  in  established  regiments  and  corps,  to  the  rank  of  coloueK 
SHALL  be  filled  by  promotion  according  to  seniority,  except  in  cases  of 
disability  or  other  incompetency,^'  so  that  the  marked  change  in  the 
phraseology,  the  leaving  off  the  qualifying  words  in  previous  regula- 
tions, '< original"  and  *^ accidental,"  the  substitution  of  the  sweepio^' 
word  ^' all"  in  lieu  of  these  qualifying  words,  the  leaving  ofiT  the  mode 
of  filling -<' original  vacancies"  as  it  aforetime  was,  viz,  ^^by  selection." 
and  providing  that  thenceforth  all  vacancies  to  the  rank  of  colonel 
should  be  tilled  by  promotion  "  according  to  seniority,"  makes  it  maoi- 
fest  that  the  change  was  intentional  and  for  a  purpose,  and  not  acci- 
dental. Such  a  radical  change  cannot  be  charged  to  the  chapter  of  ac- 
cidents. And  these  Begulations  of  1857  on  this  point  were  readopted  in 
1861  and  in  1863,  and  are  in  force  today. 

Language  could  not  possibly  be  plainer  than  paragraph  19,  and  its 
force  is  emphasized  by  the  striking  change  from  previous  Begulations. 

If  the  words  "original "  and  "accidental,"  after  being  stricken  out  of 
the  Begulations  of  1857,  had  left  the  word  "vacancies"  without  any 
qualifying  word,  and  had  left  paragraph  19  to  read,  "Vacancies  in  estab- 
lished regiments  and  corps,"  &c.,  the  law  would  have  construed  the 
word  "vacancies"  to  embrace  every  kind,  however  created;  but  oat  of 
abundance  of  caution  the  paragraph  19  reads,  "all  yagangibs,"  &c.,  so 
that  it  is  impossible  to  construe  or  fritter  away  the  power  of  this  marked 
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change  in  tbe  manner  of  filling  all  vacancies,  however  created.  It  is 
said  the  law  never  does  a  vain  or  useless  thing  or  a  foolish  thing.  This 
change  of  language  would  have  been  vain,  useless,  and  foolish,  an  un- 
happy delusion,  if  it  had  been  intended  to  leave  the  Begulations  on  this 
vital  question  as  they  were  aforetime ;  and  this  paragraph  19  has,  as 
liefore  said,  by  section  37  of  the  act  of  July  28, 1866,  all  the  binding 
force  and  efficacy  of  law.  Such,  it  is  submitted,  is  a  just  conclusion  from 
tbe  law.  And  this  conclusion  is  fortified  by  the  opinion  of  the  Attor- 
oey-Geueral  (22  January,  1872),  who  uses  this  language: 

I  cao  find  no  gronndB  in  the  acts  of  Congresa  or  regnlations  of  the  Army  tonching 
this  •nbject»  forholding  that  the  word  **  all/'  in  the  regnlation  referred  to,  means  "  acci- 
dental'';  and  I  am  therefore  of  the  opinion  that  the  vacancies  in  the  Quartermaster'a 
Department  above  assistant  quarter  master,  to  the  rank  of  colonel,  created  by  said  act 
of  Jaly  28, 1866,  are  to  be  filled  by  promotion  according  to  seniority,  and  not  at  the 
option  of  the  President  and  Senate.    (Vol.  14  of  Opinions,  page  4.) 

It  is  true  that  the  Adjutant-General,  in  a  commuuicatiou  to  the  com- 
mittee, makes  quite  an  in  genious  reply  to  the  foregoing  opinion ;  but  it 
is  submitted  that  on  a  quenti  on  of  late — the  construction  of  a  statute — 
the  opinion  of  the  law  oi!icer  of  tbe  government  is  of  more  worth  than 
that  of  the  Adjutant  General,  and,  as  a  rule,  is  a  far  safer  guide. 

Again,  the  precedents  in  precisely  like  cases  sustain  the  petitioners. 
The  case  of  Maj.  William  Myers  is  directly  in  point,  and  an  act  for  his 
benefit  was  passed,  and  approved  June  20,  1874,  chapter  345,  first  ses- 
sion Forty-third  Congress. 

The  case  of  Col.  Nelson  H.  Davis,  although  in  a  different  department 
of  the  Army  (Inspector-General's),  is  governed  by  tbe  same  principle, 
and  turns  upon  the  same  paragraph,  19.  (See  act  for  his  relief,  June  8, 
1872,  chapter  351,  second  session  Forty-second  Congress.  Also,  the  case 
of  Lieut.  Col.  Absalom  Baird,  Inspector-General's  department,  act  of 
June  ItJ,  1874,  chapter  290,  first  session  Forty-third  Congress.) 

So  that  we  have  three  separate  legislative  constructions,  all  of  the 
^me  tenor,  and  all  sustaining  the  position  of  petitioners.  Tbe  same 
principle  is  embodied  in  the  act  providing  for  retiring  officers  of  the 
Army,  Navy,  and  Marine  Corps,  approved  August  3,  18G1,  in  the  six- 
teenth section  of  which  it  is  provided  : 

*  *  *  and  tbe  next  offloer  id  rank  ehall  be  promoted  to  the  place  of  tbe  retired 
officer,  aooordinji;  to  the  eetablisbed  rales  of  tbe  service.  And  tbe  same  rule  of  pro- 
motioo  shall  be  applied  saoceasively  to  the  vacancies  oonseqaent  upon  the  retirement 
of  an  officer.    »    •    *» 

So  it  seems  that  Congress  considered  that  the  claim  to  promotion 
made  by  x>etitioners,  to  wit,  by  seniority,  was  "  according  to  the  estab- 
lished rules  of  the  service." 

The  point  on  the  word  "  vacancies,'^  it  is  submitted,  is  clearly  in  favor 
of  petitioners. 

2d.  But  a  point  has  been  made  on  the  word  "established." 

The  minority  of  the  committee  submits  that  the  Quartermaster's  De- 
partment, as  part  of  the  Army  organization,  was  "  established^  by  the 
first  act  passed  September  29,  1789,  replaced  by  the  act  of  April  30, 
1790,  organizing  the  Array,  and  has  been  established  ever  since  continu- 
ously ;  that  the  ina^ease  or  decrease  of  the  department  does  not  disestah- 
'(«A  it,  and  with  all  deference  this  position  is  passed  without  further 
comment. 

If  wrong  has  been  done  it  should  be  righted,  and  if  the  law  has  been 
violated  it  should  be  vindicated.  That  it  has  been  we  have  three 
solemn  acts  of  Congress  affirming. 

Tbe  wisdom  of  the  principle  of  promotion  by  seniority  to  the  rank  of 
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colonel,  as  settled  iu  paragraph  19  of  the  Army  Regalations,  has  been, 
so  far  as  the  minority  of  the  committee  is  advised,  recognized  and  acted 
on  from  the  organization  of  the  Army  under  the  Gonstitation. 

During  the  Mexican  war  one  additional  major  was  allowed  to  each  of 
the  eight  regiments  of  infantry,  the  four  regiments  of  artillery,  and  the 
two  regiments  of  dragoons.  (See  ch.  viii,  sec.  3,  U.  S.  Stat,  at  Large, 
vol.  9,  page  124.) 

Although  these  might  have  been  held  to  be  ^^  original,"  not  <' acci- 
dental ^  vacancies,  yet  in  every  instance  the  promotion  was  by  seniority. 
(See  letter  of  Adjutant-General,  presented  with  this  report) 

During  that  war  nine  new  regiments  of  infantry  and  one  regiment  of 
dragoons  were  created  by  law.  (See  vol.  9,  U.  8.  Stat,  at  Large,  pag-es 
123, 124.)  These  regiments  not  being  established^  but  directed  by  laic 
to  be  establMed,  were  of  course  officered  by  selection ;  so  the  rifle  regi- 
ment, created  by  law  about  the  breaking  out  of  that  war,  was  officered 
by  selection,  in  order  to  establish  it;  and  in  all  these  new  regiments  all 
officers  were  taken  by  selection,  from  colonel  to  the  junior  second  lien- 
tenant;  but  iu  the  established  regiments,  as  above  stated,  the  **  vacancy  ^ 
created  by  adding  the  second  major  was  filled  by  seniority,  so  that  prior 
to  the  mandatory  requirement  by  paragraph  19,  to  promote  by  seniority, 
the  wisdom  and  sound  policy  of  the  rule  was  recognized. 

The  Constitution  declares,  *'  The  Congress  shall  have  power  •  •  • 
to  make  rules  for  the  government  and  regulation  of  the  land  and  naval 
forces.''  (Art.  1,  sec.  8,  cl.  14.)  Congress  has  made  rules  for  ths  govern- 
ment of  the  land  and  naval  forces^  and  these  rules  tcere  made  long  before  the 
grievance  complained  of ,  and  have  been  continuously  in  force  since  made  to 
the  present  time.  ^^By  that  Constitution  and  the  laics  authorized  by  it  ihh 
question  must  be  determined.^^ 

If  the  law  declares  that  "all  vacancies  in  established  regiments  and 
corps  to  the  rank  of  colonel  shall  be  filled  by  promotion  according  to 
seniority,  except  in  case  of  disability  or  other  incompetency,"  as  it  does, 
then  the  minority  respectfully  submits  that  it  is  not  in  the  Constitu- 
tional power  of  the  President,  or  of  the  President  and  Senate  combined, 
to  oveiride,  set  aside,  and  annul  the  law. 

The  ConstitDtion  of  the  United  States  is  a  law  for  rulers  and  people  equally  in  war 
and  in  peace,  and  covers  with  the  shield  of  its  protection  all  classes  of  men,  at  all  timess 
and  nnder  all  circninstances.    {Ex-parte  Milligan,  4  Wallace,  120, 121.) 

The  minority  is  met  by  the  argument  ab  inconvenienti,  and  it  respect- 
fully submits  that  the  argument  has  no  application  whatever  to  Consti- 
tutional rights.  The  minority  has  confined  its  reasoning  to  the  abstract 
question  of  Constitutional  law  and  of  rights  under  the  law.  As  a  ques- 
tion of  sound  public  policy  it  is  submitted  that  the  prayer  of  the  peti- 
tioners should  be  granted,  and  that  the  bill  should  pass. 

The  faithful  officer  who  has  served  his  country  well  in  peace  and  iu 
war  anxiously  looks  for  the  plaudits  of  his  countrymen  and  the  ''  \\e\l 
done  '^  of  his  superior  officers. 

Nothing  can  be  more  humiliating  to  such  an  officer  than  to  find  him- 
self overslaughed  at  the  moment  he  is  justly  expecting  promotion.  Such 
a  policy  would  destroy  the  morale  of  officers  and,  of  consequence,  of  the 
Army,  and  would  leave  the  whole  matter  of  promotion  liable  to  whim 
or  favoritism. 

It  is  never  too  late  to  do  right.  If  the  law  has  been  disregarded  and 
thereby  injustice  has  been  done  petitioners,  as  the  minority  believes,  it 
ought  now  to  be  corrected.  The  minority  feel  satisfied  that  the  ques- 
tions of  law  and  of  right  were  not  maturely  considered  when  the  nomi- 
nations were  sent  in  and  acted  on  which  overslaughed  petitioners. 
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And  the  minority  is  tbo  more  decided  in  the  propriety  of  its  recom- 
mendation from  the  fact  tliat  if  adopted,  not  only  is  no  injustice  done 
to  any  one,  but  it  simply  rearranges  the  list  of  colonels  and  lieutenant- 
colonels  in  the  'Quartermaster's  Department  without  displacement  of 
any  one. 

AVherefore  the  nndersigned  respectfully  recommend  the  passage  of 
said  Senate  bill  387. 
All  of  which  is  respectfully  submitted. 

S.  B.  MAXEY. 
M.  C.  BUTLER. 
P.  B.  PLUMB. 
A.  E.  BURN8IDE. 
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IN  THE  SENATE  OF  THE  UNITED  STATES. 


Apbil  29, 1878.— Agreed  to  and  ordered  to  be  printed. 


Mr.  BbuctEi  fh)m  the  Committee  on  Pensions,  submitted  the  fbUowing 

REPORT: 

The  Committee  on  Pensions,  to  whom  was  referred  the  petition  of 
Phebe  Wil0OD«  praying  to  be  allowed  a  pension  on  account  of  the  sery- 
1068  of  her  husband,  William  Wilson,  in  the  war  of  1812,  having  exam- 
ined the  same,  together  with  the  accompanjring  papers,  report  that  the 
claimant^  being  entitled  to  a  pension  under  the  act  of  March  9, 1878, 
they  deem  fiirther  action  by  Congress  unnecessary,  and  ask  to  be  re- 
lieved from  farther  consideration  of  this  case. 
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IN  THE  SENATE  OF  THE  UNITED  STATES. 


April  29, 1878.--Ordered  to  be  printed. 


Mr.  Bbuge,  from  the  Committee  on  Pensions,  submitted  the  following 

EEPOET: 

The  Committee  on  Pensions,  to  whom  was  referred  the  petition  of 
Otho  W.  Seall  for  a  pension,  by  reason  of  service  in  the  Army  of  the 
United  States  daring  the  war  of  1812,  having  examined  the  same, 
together  with  the  accompanying  papers,  find  that  the  petitioner  is  not 
entitled  to  a  pension  under  the  act  of  February  14, 1871,  by  reason  of 
insufficient  service;  but  inasmuch  as  the  petitioner  is  entitled  to  a  pen- 
sion under  the  late  act  of  March  9, 1878,  your  committee  ask  to  be  dis- 
charged from  further  consideration  of  the  case. 
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IN  THE  SENATE  OF  THE  UNITED  STATES. 


April  29, 1878. — Ordered  to  be  printed. 


Mr.  CoNKLiNa,  from  the  Committee  on  the  Judiciary,  submitted  the 

foUowiug 

EEPOET: 

The  Committee  on  the  Judiciary  havir^  been  instructed  by  the  following 
ruolutum  of  the  Senate — 

Beiolvedf  That  ike  Committee  on  the  Judiciary  he  instructed  to  inquire  for  what  purpo$e$ 
ikepoei-offiee  huUding  in  the  dty  of  New  York  may  lawfully  be  uetid,  and  whether  any  oo- 
cupaHon  of  §aid  building  eaeiete,  or  ie  proposed^  not  authorized  ;  and  meanwhile^  the  8eore» 
tvy  of  the  Treaeury  ie  requested  to  take  no  action  in  regard  to  the  occupation  of  aaid 
htiUing  until  Maid  committee  shall  report — 

report: 

The  title  of  the  United  States  to  the  property  referred  to  was  acquired 
bj  deed,  dated  the  11th  of  April,  A.  D.  1867,  from  the  mayor,  aldermen, 
and  commonalty' of  the  city  of  New  York. 

Following  the  grant  is  the  following  condition : 

Upon  the  express  condition,  however,  that  the  premises  above  described,  and  every 
I>trt  and  parcel  thereof,  and  any  boilding  that  may  be  erected  thereon,  shall,  at  all 
times  hereafter,  be  nsed  and  occupied  exclusively  as  and  for  a  post-offlce  and  ooart- 
hoQse  for  the  United  States  of  America,  and  for  no  other  purpose  whatever. 

And  upon  the  further  consideration  that  if  the  said  premises  shall  at  any  time  or 
times  cease  to  be  nsed  for  the  purposes  above  limited,  or  for  some  one  of  them,  or  if 
the  aame  shall  be  used  for  any  other  purposes  than  those  above  specified,  the  said  prem- 
ises hereby  conveyed,  and  all  right,  title,  and  interest  therein,  shall  revert  to  and  be 
leinTssted  in  the  said  parties  of  the  first  part,  their  successors  or  assigns.  And  the 
Mid  parties  of  the  first  part  shall  thereupon  become  the  absolute  owners  of  the  said 
premises  and  every  part  thereof,  with  the  appurtenances,  and  they  may  then  re-enter 
the  said  premises  and  forever  thereafter  use,  occupy,  or  alien  the  said  premises  and 
every  part  thereof,  in  the  same  manner  and  to  the  same  extent  as  if  these  presents  had 
not  been  executed. 

This  grant  having  been  accepted  by  the  United  States  with  its  con- 
ditions, the  resnltiug  rights  were,  in  the  opinion  of  the  committee,  as 
follows :     • 

The  grantee  had  the  right  to  erect,  as  it  did  erect,  a  bailding  of  dimen- 
sions and  character  adequate  and  adapted  to  the  fullest  accommodation 
of  its  postal  and  judicial  services ;  it  has  the  right  of  perpetual  occupa- 
tion of  the  premises  for  these  puqioses. 

To  devote  the  premises  or  any  part  of  them  to  uses  having  no  relation 
to  the  objects  denoted  in  the  deed,  would,  in  the  opinion  of  the  com- 
mittee, be  violative  of  the  terms  and  spirit  of  the  transaction. 

The  restriction  is  not  merely  technical  or  formal.  The  site  is  in  the 
densest  portion  of  a  great  city,  and  persons  of  both  sexes,  resorting  to 
the  post-office  and  the  courts,  have  an  interest,  as  others  have,  in  re- 
stricting the  use  of  the  building,  in  preventing  its  being  thrown  open  to 
all  the  numbers  and  classes  having  occasion  to  visit  revenue  offices  and 
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the  various  other  offices  known  in  the  different  branches  of  the  public 
service. 

Having  regard  to  all  the  considerations  bearing  on  the  question,  it  is 
believed  by  the  committee  that  it  would  not  be  expedient  or  warrant- 
able to  assert,  on  behalf  of  the  United  States,  any  claim  to  occupy  the 
building  or  land  in  question  save  for  the  two  branches  of  the  public 
service  specified  in  the  deed. 

In  expressing  this  opinion  the  committee  does  not  mean  to  affirm  that 
a  mere  casual  temporary  use  of  some  portion  of  said  premises,  not  inter- 
fering with  the  uses  prescribed  in  said  deed,  would  work  a  forfeiture  of 
the  estate. 


Digitized  by  LjOOQIC 


45th  CON&BB88, )  SENATE.  i  Bepobt 

2dBe$tUm.       f  \  No.  297. 


IN  THE  SENATE  OP  THE  UNITED  STATES. 


April  29, 187a— Ordered  to  be  printed. 


Mr.MAXEY,  from  the  Committee  on  Military  Afifairs,  submitted  the 

following 

REPOET: 

[To  acoompany  bill  S.  1114.] 

The  Committee  on  Military  Affairs,  to  whom  was  referred  the  bill  {8. 1114) 
to  amend  the  one  hundred  and  third  Article  of  War^  respectfully  submit 
the  following  report: 

Tbe  one  handred  and  third  Article  of  War  reads  as  follows : 

Airr.  103.  No  person  shall  be  liable  to  be  tried  and  punished  by  a  general  conrt-mar- 
tial  for  any  offense  which  appears  to  have  been  committed  more  than  two  years  before 
tbe  iasaing  of  the  order  for  sach  trial,  unless  by  reason  of  having  absented  himself,  or 
of  wme  other  manifest  impediment,  he  shall  not  have  been  amenable  to  justice  within 
thst  period.    (Bev.  Stat.,  page  239.) 

Does  the  limitation  in  article  103  apply  to  cases  of  desertion  T  What 
is  the  correct  constraction  of  the  expression  '*  unless  by  reason  of  hav- 
iog  absented  himselFT 

Judge- Ad vocate-Oeneral  Holt,  ^Mn  constming  this  article,  held,  in 
repeated  cases,  that  there  was  nothing  in  the  article  to  except  desertion 
from  the  operation  of  the  limitation,  but  that  the  same  was  included, 
equally  with  all  other  military  crimes,  within  the  provision,  ^e  held 
that  the  word  < absence'  was  employed  in  the  same  sense  as  in  some 
of  the  State  statutes  of  limitation,  and  meant  here,  absence  from 
the  jurisdiction  of  the  United  States,  and  he  was  of  opinion  that,  nnless 
the  order  for  the  court  was  issued  within  two  years  after  the  date  of  the 
desertion,  the  prosecution  of  the  same  was  barred  by  the  article."  (See 
Anonal  Beport  of  Judge-Advocate-Oeneral  Dunn  for  1877,  October  10, 
1877,  page  3.) 

The  case  of  C.  K.  Thompson  was  submitted  by  the  Secretary  of 
^ar  June  13, 1871,  for  the  opinion  of  the  Attorney-General,  and  on  the 
^  of  June,  1871,  Hon.  B.  H.  Bristow,  Solicitor-Qeneral  and  acting 
Attorney-Gtoneral,  gave  his  opinion,  which  may  be  found  in  vol.  xiii, 
Opinions  of  Attomeys-Oeneral,  page  462.  The  substance  of  that  opinion 
and  the  facts  on  which  it  is  based  may  be  briefed  as  follows : 

Thompson  was  enlisted  August  21, 1865,  for  three  years ;  deserted 
^)ctober  2, 1865;  was  apprehended  April  13, 1871,  and  was  confined  in 
Newport  Barracks  to  await  trial  by  general  court-martial:  Advised^ 
That  the  court-martial  has  no  jurisdiction  to  try  the  case,  because  of  the 
har  presented  by  the  eighty-eighth  Article  of  War.  An  examination 
f>f  the  eighty-eighth  Article  of  War  (2  Statutes  at  Large,  page  369 ; 
also  in  Bevised  Army  Begulations  1861,  page  513),  will  show  that  article 
^  upon  which  the  above  opinion  is  based,  is  in  substance  and  essence  the 
^me  as  article  103  of  the  present  Articles  of  War.  And  the  Attorney- 
General  refers  for  support  to  1  Opinions,  p.  383,  and  6  Opinions,  p.  240.  t 
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The  case  of  Samnel  J.  Harris,  who  enlisted  in  the  Ninth  Infantry  on 
the  16th  day  of  August,  1870,  and  deserted  on  the  19th  day  of  Septem- 
ber, 1870,  and  who  enlisted  under  an  alias  about  one  year  thereafter  in 
the  Sixth  Infantry,  and  about  26th  October,  1872,  confessed  to  au  officer 
of  that  regiment  that  he  was  a  deserter  from  the  Ninth  Infantry,  is  in 
point.  March  11, 1873,  an  order  was  issued  for  convening  a  general 
court-martial  for  his  trial,  and  on  the  24th  April  following  the  trial  was 
proceeded  with,  and  he  was  found  guilty.  The  opinion  of  the  Attor- 
ney-Gene ral  was  called  for  by  the  Secretary  of  War,  and  may  be  found 
in  volume  xiv.  Opinions,  page  265.  In  that  opinion  the  Attomey-Gen-- 
eral,  treating  of  the  words,  ^'by  reason  of  having  absented  himself,** 
says: 

*  •  *  I  am  inclined  to  think  that  it  would  be  fair  to  hold  that  the  abeeoce  con- 
templated by  the  article  is  an  absence  from  the  reach  or  jariadiction  of  the  military 
authorities.  To  avoid  the  limitation  of  the  article,  it  would  seem  to  be  neceeBary 
that  the  accused  should  not  only  be  absent,  but  that  he  should  be  where  the  military 
authorities,  by  reasonable  diligence,  oouldnot  make  him  amenable  to  justice. 

And  in  the  same  opinion  he  says : 

Statutes  of  limitation  in  criminal  matters  apply  to  all  cases  not  expressly  excepted 
from  their  operation. 

Judge- Advocate-General  Dunn  concurs  in  the  views  expressed  by  the 
Attorney-General,  and  by  his  predecessor,  Judge  Holt,  as  hereinbefore 
quoted.  And  the  committee  is  advised  that  in  an  opinion  given  by  At- 
torney-General Devens  September  1st  last,  the  doctrine  is  held  that  the 
limitation  of  t  wo  years,  as  now  contained  in  article  10-3,  applies  to  deser- 
tion. But  the  committee  is  advised  that  these  opinions  did  not  and  do 
not  find  full  favor  with  all  the  military  authorities,  and  in  consideration 
of  this  difference  of  opinion,'  it  is  deemed  advisable  by  the  committee  to  so 
frame  this  important  article  as  to  leave  its  meaning  beyond  reasonable 
question. 

On  this  subject  the  Secretary  of  War  says,  in  his  annual  report  oo 
the  operations  of  the  department  for  the  fiscal  year  ending  Jane  3n, 
1877,  on  page  21  : 

The  ^udge- Advocate-General  earnestly  recommends  additional  legislation  which 
sLall  fix  beyond  question  a  specific  period  of  limitation  to  prosecution  in  cases  of  deser- 
tion. The  103d  Article  of  War,  fixing  the  limit  of  time  within  which  a  i>er8on  shall 
be  liable  to  be  tried  and  punished  by  a  general  court-martialj  is  construed  by  the  At- 
torney-General, as  well  as  the  Judge- Advocate-General,  to  include  the  crime  of  deser- 
tion, while  the  contrary  has  been  held  by  some  military  aut  horities.  •  •  •  •  a* 
there  has  been  much  controversy  over  this  question,  it  is  recommended  that  it  be 
finally  set  at  rest  by  precise  legislation. 

This  recommendation,  in  the  opinion  of  the  committee,  is  wise. 

The  bill  under  consideration  meets,  as  the  committee  believe,  the 
question,  and  leaves  no  reasonable  ground  for  dispute  as  to  its  construc- 
tion. The  committee  fix  the  limit  of  three  years  to  prosecution  for 
desertion,  leaving  the  prosecution  of  all  other  offenses  as  now  fixed  in! 
article  103.  It  is  believed  wise  to  harmonize  the  laws  regulating  prosed 
cution  for  military  offenses,  as  near  as  may  be,  with  the  laws  regalatingj 
prosecution  of  cri  minal  offenses  before  courts  of  ordinary  criminal  juris  i 
diction.    The  foil  owing  sections  of  the  Revised  Statutes  are  in  point : 

Sec.  1043.  No  person  shall  be  prosecuted,  tried,  or  punished  for  treaaon  or  other  cap- 
ital ofifense,  willful  murder  excepted,  unless  the  indictment  is  found  within  three  yean 
next  after  such  treason  or  capital  offense  is  done  or  committed.    (Bev.  Stat.,  p.  Id3.' 

Section  1044  puts  the  limitation  for  offenses,  not  capital,  at  two  years. 
Section  1045  withholds  the  benefit  of  these  statutes  from  persons  fleeing 
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from  jastice.    And  this  extraordinary  result  follows,  as  set  forth  in  the 
following  extract : 

So,  at  militaiy  law,  mutiny,  disobedience  of  orders,  and  the  offering  of  violence  to  an 
officer,  wbieh  are  to  be  deemed  graver  offenses  than  desertion,  bemuse  at  all  times 
pnoisbable  with  death,  while  desertion  is  so  punishable  in  war  only,  as  also  cowardice 
m  battle,  and  various  other  offenses  incident  to  war,  which,  being  capital,  are  at  least 
eqaally  grave  with  desertion,  are  also  all  included  within  the  statute  of  limitation 
contained  in  the  article  under  consideration. 

That  desertion,  an  offense  unaccompanied  by  violence,  and  obviously  not  the  most 
beinoos  or  meet  unpardonable  that  a  soldier  may  be  guilty  of,  should  alone,  of  all 
military  offenses,  be  excepted  from  the  statutes,  would  certainly  seem  to  be  most  un- 
coDScionable.    (Judge- Advocate-General's  Report  of  October  10,*  1877,  page  5.) 

The  committee  believe  the  limitation  fixed  in  the  accompanying  bill 
reasonable,  and  that  it  removes  all  doabt  as  to  the  constraction  of  arti- 
cle 103,  and  the  committee  report  the  same  back  to  the  Senate,  without 
amendment,  and  recommend  its  passage. 
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IN  THE  SENATE  OF  THE  UNITED  STATES. 


April  30, 1878.— Ordered  to  be  printed. 


Mr.  YooBHSES,  from  the  Committee  on  Pensions,  submitted  the  fol- 
lowing 

REPORT: 

[To  acoompaDy  bill  8.  969.] 

Mrs.  Nancy  E.  Belrichards,  widow  of  James  B.  Belrichards,  applies  for 
pension  on  aooount  of  the  death  of  her  hnsband  from  disease  contracted 
while  he  was  in  the  military  service  of  the  United  States.  Claim  re- 
jected by  the  Pension  Office  on  the  alleged  ground  that  *'  the  disease 
which  caused  the  soldier's  death  was  not  the  result  of  his  military 
service.'* 

The  deceased  was  second  lieutenant  of  Company  I,  Fifty-fifth  United 
Stated  Colored  Troops.  He  enlisted  as  a  private  August  19, 1862,  at 
New  Albany,  Ind.;  was  discharged  at  New  Orleans  August  2,  1865, 
on  account,  as  it  is  alleged,  of  disease  contracted  in  the  service,  and 
died,  on  his  way  home,  at  Cairo,  111.,  of  said  disease  August  23, 1865. 

The  disease  was  chronic  diarrhoea,  as  shown  by  the  affidavit  of  the 
attending  physician  when  Lieutenant  Belrichards  died.  This  physician. 
Dr.  H.  H.  Ingerson,  of  Clay  County,  Illinois,  testifies  that  he  knew  the 
deceased  as  a  stout  healthy  man  before  he  entered  the  service ;  that 
when  he  was  called  to  attend  him  on  the  12th  of  August,  1865,  he  found 
him  suffering  from  the  above-named  disease  in  its  worst  form,  and  that 
he  died  on  or  about  August  17, 1865,  from  said  disease.  Dr.  Ingerson 
gives  it  as  bis  confident  medical  opinion  that  this  disease  was  contracted 
while  in  the  military  service  of  the  government. 

The  standing,  respectability,  and  credibility  of  Dr.  Ingerson  are  fully 
and  satisfactorily  certified. 

The  trouble  in  his  case  appears  to  be  the  implacable  hostility  of  a  CoL 
W.  B.  McCord,  who  commanded  the  regiment  to  which  Lieutenant  Bel- 
richards belonged.  The  colonel  makes  serious  charges  against  the  con- 
dact  of  the  deceased  while  in  the  service,  and  upon  his  resignation  be- 
iDK  tendered,  it  was  so  indorsed  by  Colonel  McCord  that  deceased  is 
recorded  as  discharged  for  the  good  of  the  service.  Inasmuch,  however. 
as  the  official  records  show  that  the  deceased  enlisted  as  a  private  ana 
was  repeatedly  promoted  for  good  conduct  until  he  became  a  lieutenant, 
it  is  £air  to  assume  that  he  was  a  good  soldier,  notwithstanding  the 
statement  of  Colonel  McCord.  This  view  is  greatly  strengthened  by  the 
fact  that  McCord  has  made  other  statements  to  the  Pension  Office  that 
are  proven  to  be  entirely  untrue.  He  has  repeatedly  stated  in  letters 
now  on  file  that  Belrichards  did  not  die  at  Cairo,  and  that  he  is  yet  alive. 
This  is  disproven  by  the  positive  testimony  of  the  physician  who  was 
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with  him  in  his  fiital  illness,  and  also  by  a  namber  of  persons  who  ko 
the  deceased  intimately  in  his  life-time  and  saw  him  after  his  death^ 

Colonel  McCord  has  farther  stated  that  after  leaving  the  service . 
ricbards  was  a  convict  in  the  Northern  Indiana  Penitentiary  at  Mic 
gan  City.  The  official  records  of  said  prison  show  this  statement  to  I 
absolntely  false. 

In  view  of  all  the  facts  in  this  case,  it  is  submitted  that  the  bill  graDi 
ing  a  pension  to  the  widow  of  the  deceased  ought  to  pass. 
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U  Seition.       f  \  No.  299. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 


Apru,  30, 1878.— Ordered  to  be  prioted. 


Mr.  BaiIet,  from  the  Committee  on  Pensions,  submitted  the  following 

KEPOKT: 

LTo  aocompaDy  bill  S.  1163.] 

The  Committee  an  PensianSj  to  tchom  was  rrferred  the  petition  of  Mary 
E.  Parker^  widow  of  Solomon  M.  Parker y  asking  that  her  name  and  the 
names  of  her  two  children  shall  be  placed  on  the  roll  ofpensionerSj  beg 
kave  to  report : 

That  it  appears  that  Solomon  M.  Parker,  a  private  in  Company  — , 
Second  New  Jersey  Cavalry,  while  in  the  military  service  of  the  United 
States,  and  in  the  line  of  his  duty,  contracted  phthisis  pulmonalis,  and 
died  of  that  disease  in  the  year  1867. 

The  claim  of  petitioner  was  rejected  at  the  Pension-Office  because  not 
prosecuted  to  a  snccessful  issue  in  five  years. 

The  committee  recommend  that  the  prayer  of  the  petitioner  be  granted, 
and  that  her  name  and  the  names  of  her  two  children  be  inscribed  on 
the  peDsion-rol],  and  that  the  accompanying  bill  be  passed. 
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2d  Session.       ]  ^  No.  300. 


IN  THE  SENATE  OF  THE  tWlTED  STATES. 


April  30, 1878.— Ordered  to  be  printed. 


Mr.  \VAL.LAG£y  from  the  Committee  on  Finance,  submitted  the  fol- 
lowing 

REPOET: 

[To  aocompuiy  bill  H.  B.  2132.] 

The  Commiiiee  on  Finance^  having  had  under  consideration  the  bill  {H,  22. 
2132)  providing  for  the  payment  of  clerical  services  and  extraordinary 
expenses  under  the  seventh  section  of  the  act  of  August  18, 1856,  in  the 
Pawnee  land-district  in  Kansas j  beg  leave  to  report: 

That  on  the  18th  of  Angast,  1856,  Ck)ngres8  passed  an  act  anthorizing 
the  Secretary  of  the  Interior  to  allow  registers  and  receivers  of  public 
land-offices  such  reasonable  compensation  for  clerical  services  and  ex- 
traordinary expenses  as  he  should  think  just  and  proper^  and  report  the 
same  to  Ckingress  for  appropriation.    Said  act  of  1866  reads  as  follows : 

That  in  the  settlement  of  the  aocoants  of  reelsten  and  leoei  vers  of  the  public  land- 
offloee  the  Secietary  of  the  Interior  be,  and  he  u  hereby,  authorized  to  allow,  subject  to 
the  approval  of  Congress,  such  reasonable  compensation  for  additional  clerical  services 
>nd  extraordinary  expenses  incident  to  said  offices  as  he  shall  think  Just  and  proper, 
tod  report  to  Congress  all  such  cases  of  allowance,  at  each  succeeding  Congress,  with 
estimates  of  the  sum  or  sums  required  to  pay  the  same.    (Stat,  at  L.,  yoL  11,  p.  91.) 

That  on  the  26th  of  January,  1861,  the  Acting  Secretary  of  the  Inte- 
rior setOed  the  accounts  of  Wm.  Brindle,  then  receiver  and  acting  dis- 
bursing agent  in  the  Pawnee  land-district  in  Kansas,  under  the  forego- 
ing act  of  1856,  and  allowed  him  the  sum  of  $4,713,  which  on  that  day  he 
reported  to  Congress  for  appropriation,  as  required  by  that  act.  That 
report  says : 

Ur.  Brindle  claims  clerk-hire  during  the  period  of  two  years  and  a  half  at  the  rate  of 
ti,^  per  year,  as  the  amount  he  has  actually  paid ;  but  although  he  presents  in  the 
aooompanying  letters  strong  reasons  in  favor  of  the  amount  as  claimed  by  him,  but  as 
the  recommendation  of  the  Department  in  BinUlar  oa$ee  heretofore  has  not  exceeded 
the  rate  of  $4  per  day,  and  the  length  of  time  is  considerable,  I  have  deemed  it  proper 
to  base  my  recommendation  at  that.  I  have  the  honor,  therefore,  to  recommend  the 
Appropriation  of  the  sum  of  $4,713  to  pay  his  claims  for  rent  and  clerk-hire. 

That  no  appropriation  having  been  made  by  Congress  to  pay  the 
snm  allowed  William  Brindle,  receiver,  &c.,  on  settlement  under  the 
act  of  1856,  his  various  accounts  remain  unsettled,  and  that  for  want  of 
an  appropriation  of  the  sum  of  $4,713,  admitted  on  settlement  of  Jan- 
nary  26, 1861,  to  be  due  him,  his  accounts  cannot  be  justly  or  legally 
closed. 

Your  committee  are  of  opinion  that  the  receiver  is  entitled  to  an  ap- 
propriation of  the  sum  of  $4,713,  to  be  passed  to  his  credit  on  the  books 
of  the  Treasury,  under  the  report  of  the  Acting  Secretary  of  the  Inte- 
rior of  January  26, 1861. 

They  therefore  recommend  the  passage  of  House  bill  No.  2132,  with 
au  amendment  reserving  the  right  of  appeal  to  either  party  from  the 
judgment  of  the  court  in  which  the  cause  of  the  United  States  against 
mi  Brindle  is  now  pending. 
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IN  THE  SENATE  OF  THE  UNITED  STATES. 


April  30,  1878.— Ordered  to  be  printed. 


Mr.  Booth,  from  the  Committee  od  Public  Lands,  submitted  the  fol- 
lowing 

REPOET: 

[To  accompany  bill  S.  9d9.] 

The  Committee  an  Public  Lands^  to  tchom  teas  referred  the  bill  {S.  989)  en- 
titl^  "A  bill  for  the  relief  of  settlers  on  the  public  lands^  and  to  provide 
for  the  repayment  of  certain  fees  and  commissions  paid  on  void  entries  of 
public  lands/'  have  considered  the  samCj  and  report  as  foliates : 

It  appears  that  under  the  act  of  March  3, 1873,  entitled  ''An  act  to 
amend  an  act  entitled  'An  act  to  enable  honorably-discharged  soldiers 
and  sailors,  their  widows  and  orphan  children,  to  acquire  homesteads 
00  the  public  lands  of  the  United  States,'  and  amendments  thereto," 
DOW  incorporated  in  section  2306  of  the  Eevised  Statutes  of  the  United 
States,  fees  and  commissions,  amounting  to  $2^,  for  the  location  of  eighty 
acres  of  land,  were  charged  by  the  local  land-officers,  under  instructions 
from  the  Commissioner  of  the  General  Land  Office. 

Neither  the  act  of  March  3,  1873,  nor  section  2306  of  the  Bevised 
Statutes  of  the  United  States  require  the  collection  of  any  fees  or  com- 
missions whatever  upon  entries  made  thereunder.  Such  fees  and  com- 
missions are  only  authorized  by  law  and  required  upon  original  home- 
stead entries;  but  section  2306  confers  a  right  of  entry,  limited  only  to 
the  person  who  has  already  done  the  preliminary  acts  of  entry  required 
nnder  the  homestead  law  and  to  the  quantity  of  land  to  be  obtained. 
No  additional  conditions  are  imposed  by  section  2306  and  no  additional 
fees  authorized. 

All  the  rules  which  have  been  prescribed  by  the  Commissioner  of  the 
General  Land  Office  requiring  such  payment  are  purely  arbitrary,  and 
we  do  not  think  the  Commissioner  can  lawfully  prescribe  rules  regulat- 
ing fees  or  commissions  to  be  paid  which  are  not  authorized  by  law. 

It  also  appears  that  under  a  printed  circular  of  instructions  by  the 
Commissioner  of  the  General  Land  Office,  dated  August  5, 1874,  the 
beneficiaries  under  said  act  of  March  3, 1873,  and  section  2306,  Bevised 
Statutes,  were  permitted  to  make  the  proofs  of  their  right  of  entry  be- 
fore any  clerk  of  a  court  of  record,  and  upon  such  papers,  purporting 
to  be  such  proofs,  entries  were  allowed  by  the  local  land-ofQcers  any- 
where in  the  United  States  upon  presentation  of  such  papers,  without 
further  certification^  and  payment  of  the  fees  and  commissions  required. 

Under  said  instructions  the  beneficiaries  would  make  the  proofs  of 
their  right  to  make  such  entry,  together  with  an  application  signed  in 
blank.    They  would  then  also  execute  a  power  of  attorney  to  some  per-^jp 
son  to  make  the  entry,  and  another  power  of  attorney  to  sell  the  landr 
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when  entered,  and  these  papers  soon  found  ready  sale,  especially  ia 
localities  where  lands  were  not  subject  to  sale  for  cash,  and  of  sach  a 
character  as  to  make  it  difficult  to  obtain  them  under  either  the  pre- 
emption or  homestead  laws,  such  as  timber  or  grazing  lands. 

The  usual  manner  of  disposing  of  these  claims  was  as  follows:  The 
papers  were  sent  out  to  some  attorney  or  land  agent  by  attorneys  or 
land  agents  where  the  beneficiaries  resided.  If  a  person  wished  to  ac- 
quire a  tract  of  land,  he  would  go  to  the  attorney  who  kept  these  claims 
for  sale,  and  furnish  a  description  of  the  lands  desired  by  him,  which 
description  the  attorney  would  insert  in  the  application  accompanying 
these  proofs  of  right  of  entry.  The  purchaser  would  then  pay  to  the 
attorney  the  sum  demanded  for  the  claim,  usually  $2.50  per  acre,  and 
would  then  proceed  with  the  attorney  to  the  United. States  laad-ofiSce, 
where  the  attorney  would  present  the  papers,  and  the  purchaser  wodUI 
pay  the  fees  and  commissions  required  to  the  receiver  in  the  name 
of  the  beneficiary  mentioned  in  the  proofs,  and  the  register  would  make 
the  entry  of  the  land  upon  the  records  and  plats  in  his  office,  and 
issue  a  certificate  reciting  that  the  person  in  whose  name  the  entir 
was  made  was  entitled  to  a  patent  for  said  land  upon  presentation  of 
said  certificate  to  the  Commissioner  of  the  General  Land  Office.  The 
attorney  would  then  execute  a  deed  to  the  purchaser  as  the  attorney  in 
fact  for  the  beneficiary. 

The  said  instructions  of  the  General  Land  Office  in  regard  to  the  man- 
ner of  locating  these  claims,  allowing  proof  of  the  right  before  a  clerk 
of  a  court,  afforded  an  opportunity  for  forging  papers  and  simulat- 
ing proofs  of  which  unscrupulous  parties  availed  themselves.  These 
frauds  were  facilited  by  the  fact  that  the  localities  where  these  claims 
found  the  roost  ready  sale  were  thousands  of  miles  distant  from  the 
places  where  the  most  of  the  beneficiaries  resided.  The  local  land-offi- 
cers had  no  means  to  verify  the  proofs  offered,  but  if  they  appeared  reg- 
ular upon  their  face,  they  were,  under  the  instructions  above  mentioned, 
compelled  to  allow  the  entry  thereon.  The  purchaser  usually  purchased 
these  claims  or  the  land  upon  the  faith  of  the  indorsements  thereon 
made  by  the  land-officers  and  upon  the  faith  of  the  certificates  issued 
by  them. 

In  due  time  the  forged  papers  upon  which  entries  had  been  allowed 
reached  the  General  Land  Office,  and  then  the  forgeries  were  detected 
after  a  time  and  the  entries  made  thereon  canceled,  but  not  until  so 
long  afterward  that  the  swindlers  had  ample  opportunity  to  get  beyond 
reach. 

The  government  received  considerable  sums  in  payment  of  fees  and 
commissions  upon  these  void  entries,  which  were  paid  by  innocent  par- 
ties in  good  faith. 

I^othing  was  needed  but  a  carefully-considered  manual  of  instructions 
to  give  effect  to  the  act,  which  would  have  given  ample  protection  to 
the  government  and  the  individual,  and  such  instructions  were  issued 
on  May  17, 1877;  and  it  is  believed  such  frauds  have  not  since  then 
occurred. 

The  act  of  March  3, 1873,  or  section  2306  of  the  Revised  Statutes, 
places  no  restrictions  upon  the  beneficiaries  in  respect  to  the  right  of 
transfer.  The  act  conferred  a  gratuity  without  restriction,  and  as  its 
provisions  were  limited  to  persons  who  had  already  previously  acquired 
homes,  it  is  evident  that  no  restrictions  should  have  been  placed  upon 
the  beneficiary's  right  to  sell  his  claim,  as  the  gratuity  would  be  of  no 
value  to  him  unless  he  could  dispose  of  it.  Whatever  of  interest  the 
act  conferred  was  absolute,  and  subject  to  fffl^izlPJ^^^'yS^f^  manner 
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not  repugnant  to  law.  The  courts  have  decided  that  an  inchoate  right  to 
land  is  property,  and  as  snch  transferable,  unless  there  is  some  provis- 
ions Id  the  act  conferring  the  right  which  forbids  the  transfer.  We  have 
only  alluded  to  this  phase  of  the  matter  to  show  that  the  victims  of 
these  frauds  were  not  wrong-doers  by  purchasing  these  claims,  but  that 
their  part  of  the  transaction  was  legal. 

The  committee  is  of  the  opinion  that  the  victims  of  these  frauds  are 
entitled  to  a  repayment  from  the  government  of  the  fees,  commissions, 
and  excess-payments  paid  by  them  npon  tliese  void  entries,  and  that 
the  government  onght  to  repay  said  amounts. 

The  second  section  of  the  bill  provides  for  the  repayment  of  fees  and 
commissions  and  excess-payments  upon  entries  which  have  been  erro- 
neously allowed,  or  which  cannot  be  confirmed  by  reason  of  conflict 
with  prior  claims. 

As  the  law  now  stands,  such  fees^  commissions,  and  excess-payments^ 
although  erroneously  paid  and  received,  cannot  be  repaid. 

It  frequently  happens  that  homestead  or  timber-culture  entries  are 
found  to  conflict  with  prior  railroad  pre-emptions.  State,  or  other  claims 
to  land.  These  entries,  having  been  erroneously  allowed,  cannot  be  con- 
finned  and  have  to  be  canceled,  and  there  is  no  authority  for  repaying 
the  fees,  commissions,  and  excess-payments,  which  have  been  covered 
into  the  Treasury. 

The  laws  relating  to  repayments  for  lands  erroneously  sold  by  the 
United  States  were  enacted  long  before  the  homestead,  timber-culture, 
and  other  laws  for  disposing  of  public  lands,  and  while  the  cash-sale 
system  was  alone  in  operation,  and  do  not  provide  for  repayment  of' 
fees,  commissions,  and  excess-payments  on  such  entries.  The  equities^ 
however,  are  precisely  the  same  in  both  cases. 

The  committee  recommend  the  passage  of  the  bill  as  amended. 
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IN  THE  SENATE  OF  THE  UNITED  STATES. 


April  30, 1878.— Ordered  to  be  printed. 


Mr.  Bbucs,  from  the  Committee  on  Pensions,  submitted  the  following 

REPOET: 

[To  aocompany  biU  S.  1164.] 

The  Committee  on  Pensions,  to  whom  were  referred  the  petition  and 
accompanying  papers  of  David  Dimmock,  have  examined  the  same,  and 
find  the  application  was  rejected  at  the  Pension  Boreau  on  acconnt  of  in- 
sofficient  servioe,  amounting,  according  to  the  records  of  the  A(]yutant- 
General's  Office,  to  thirteen  days  only;  but  according  to  the  statement  of 
the  claimant^  duly  supported  by  the  evidence  of  Jonathan  Parker  and 
Joshua  Nye,  who  were  personally  cognizant  of  the  facts,  it  is  clearly 
established  that  David  Dimmock  did  serve  in  the  Army  of  the  United 
States  for  a  period  of  more  than  sixty  days. 

Your  committee,  therefore,  recommend  the  passage  of  the  accom- 
panying bill. 

O 
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IN  THE  SENATE  OP  THE  UNITED  STATES. 


April  30, 1878.— Ordered  to  be  printed. 


Mr.  BuTLEB,  from  tho  Gomruittee  on  Military  Afftiirs,  sabmitted  the 

following 

REPORT: 

[To  aooompaDy  bill  S.  605.] 

The  Committee  an  Military  Affairs^  to  whom  weu  referred  the  bill  {8.  605( 
far  the  relief  of  William  M.  Kendall^  having  had  the  eame  under  oonaid- 
eration^  submit  the  folloxcing  report : 

From  the  eridence  farnished  to  year  committee  in  a  report  from  the 
Adjatant-General  of  the  Army,  of  the  military  history  of  Maj.  William 
M.  Kendall,  and  other  documentary  evidence  in  the  possession  of  your 
committee,  the  following  facts  are  fonnd : 

First.  That  the  said  William  M.  Kendall  was  taken  prisoner  on  tho 
3d  day  of  May,  A.  D.  1863,  at  or  near  Rome,  Oa.,  while  in  the  line  of  his 
doty  as  captain  of  the  Seventy-third  Indiana  Yolnnteers,  in  what  is 
known  as  the  '*  Straight  raid." 

Second.  That  he  was  paroled  on  the  5th  day  of  March,  A.  D.  1865, 
and  was  exchanged  as  per  General  Order  No.  75,  War  Department, 
Adjatant-General's  Office,  April  26,  A.  D.  1865. 

Third.  That  while  a  prisoner  of  war  he  was,  on  the  1st  day  of  Septem- 
ber, A.  D.  1864,  commissioned  as  major  of  the  Seventy-third  Indiana 
Volanteers,  by  his  excellency  O.  P.  Morton,  governor  of  Indiana,  to  fill 
a  vacancy  existing  in  said  regiment  at  the  date  of  said  commission. 

Foarth.  That  he  was  mastered  into  the  service  of  the  United  States 
as  major  of  said  Seventy- third  Indiana  Yolnnteers,  vice  Wade,  appointed 
lieatenant-colonel,  on  the  16th  of  May,  A.  D.  1865. 

This  is  a  bill  directing  the  Secretary  of  the  Treasury  to  cause  to  be 
paid  to  William  M.  Kendall  the  pay  and  allowances  of  a  msyor  from  the 
iBt  day  of  September,  A.  D.  1864,  the  date  of  his  commission  as  major 
of  the  Seventy-third  Indiana  Yolnnteers,  to  the  15th  day  of  May,  A.  D. 
18d5,  when  be  was  mustered  in  as  major,  he  having  been  a  prisoner  of 
war  in  the  interval,  deducting  therefrom  whatever  pay  and  allowances 
lie  received  as  captain  for  the  same  period. 

As  this  case  comes  clearly  within  the  purview  of  section  2  of  joint 
resolution  of  Congress,  approved  July  11,  1870,  amendatory  of  joint 
resolution  for  the  relief  of  certain  officers  of  the  Army,  approved  July 
26, 1866,  which  reads  as  follows — 

SccnoN  2.  And  he  it  fwriker  rewlvedj  That  perBons  held  as  prisoners  of  war  by  the 
«iM]Dy,  or  who  may  have  been  in  hospital  by  reason  of  wounds  or  disability  at  the 
ttme  of  the  iasning  of  their  commissions,  shall  be  entitled  to  the  same  pay,  emoln- 
bwdU,  and  benefits  under  this  resolution  as  if  actaally  performing  tho  duties  of  the 
t^t  \o  which  they  were  commissioned — 

yonr  committee  are  of  the  opinion  that  the  bill  should  pass. 

loor  committee  therefore  recommend  the  passage  of  the  bill,  with  the 
foUowiog  amendment :  Strike  out  the  word  '*  fifteenth,"  in  the  tenth 
line,  and  insert  *'  sixteenth,"  so  as  to  make  it  conform  to  the  facts  of 

the  case. 
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JN  THE  SENATE  OP  THE  UNITED  STATES. 


April  30, 1878.— Ordered  to  be  printed. 


Mr.  VooRHEESy  from  the  Committee  on  PensionSi  sobmitted  the  fol- 
lowing 

REPORT: 

[To  acoompany  bill  S.  1165.] 

Mrs.  Ma^  McAdams  is  the  mother  of  Bobert  J.  McAdams,  who  was 
a  private  in  the  First  Begiment  of  New  Jersey  Yolnnteers,  and  was 
killed  in  battle  in  front  of  Bichmond,  Ya.,  in  1863.  She  made  daim  to 
a  pension  as  a  dependent  mother,  and  as  snch  was  placed  on  the  pension- 
rolls  at  $8  per  month.  Her  hnsband  was  living  and  continued  to  live 
until  July,  1877.  Shortly  before  the  old  man's  death,  when  he  was 
8e?ent7-nine  years  of  age,  an  investigation  was  instituted  to  ascertain 
whether  Mrs.  McAdams  was  dependent  at  the  time  of  her  son's  death 
on  hifl  assistance  for  her  support.  The  old  man's  signature  in  a  most 
feeble  hand  is  fonnd  appended  to  an  affidavit  drawn  in  another  hand 
to  the  effect  that  in  1862  he  worked  at  his  trade  as  a  silversmith  and 
made  ample  wages  for  the  support  of  himself  and  wife.  There  is  some 
other  proof  tending  to  show  that  he  did  something  at  least  at  tiiat  time 
to  maintain  his  wife.  A  report  to  the  Pension  Bureau  followed,  recom- 
mending that  her  name  be  dropped  fh>m  the  pension-rolls,  which  was 
accordingly  done;  and  an  appeal  being  taken  from  this  decision  to  the 
Secretary  of  the  Interior,  it  was  affirmed. 

It  is  difficnlt  to  understand  how  such  a  conclusion  was  reached  in  the 
&ce  of  the  evidence  submitted  in  behalf  of  the  claimant.  A  very  large 
number  of  affidavits  establish  a  decided  preponderance  of  proof  that 
she  was  dependent  on  her  son's  assistance  at  the  time  of  his  death  for 
her  support. 

The  committee  therefore  recommend  her  name  to  be  restored  to  the 
pension-rolls. 
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May  1, 1878.— Ordered  to  be  printed. 


Mr.  M0M1LLA.N,  from  the  Committee  on  Claims,  submitted  the  fol- 
lowing 

REPORT: 

The  Committee  on  Claims^  to  whom  was  referred  the  petition  of  Mrs.  Mary 
Dove  (colored)^  praying  for  compensation  for  the  use  and  occupation  by 
the  military  authorities  of  the  United  States  of  certain  premises  owned 
by  her  J  have  had  the  same  under  consideration^  and  report  a^  follows  : 

The  petition  sets  forth,  inter  alia,  that  the  petitioner's  first  husband, 
Jefferson  Stratton  (colorisd),  died  in  the  year  1860 ;  that  she  continued 
a  widow  until  the  4th  of  March,  1873,  when  she  married  her  present 
husband,  Samuel  Dove,  and  resides  with  him  in  Utica,  N.  Y. 

That  previous  to  the  late  war  and  until  the  10th  day  of  March,  1866, 
she  was  the  owner  of  the  following-described  premises,  to  wit : 

1.  One  certain  twostory  brick  dwelling-house,  with  out -buildings, 
kitchens,  &c.,  situated  on  North  College  street,  Nashville,  Tenn.,  also, 

2.  One  certain  two-story  brick  dwelling-house,  with  the  necessary  out- 
buildings, kitchens,  &c.,  to  which  bouse  was  also  attached  one  one-story 
bailding  erected  and  used  for  the  pni-pose  of  a  saloon ;  and  the  land 
upon  which  said  buildings  were  erected. 

That  on  or  about  the  1st  day  of  April,  1863,  her  premises,  first  above 
described,  were  taken  possession  of  by  the  military  forces  of  the  United 
States  and  occupied  for  the  purpose  of  a  hospital ;  that  said  premises 
were  sd  used  and  occupied  for  a  long  time,  when  they  were  abandoned 
as  a  hospital  and  surrendered  to  the  petitioner,  who  at  once  commenced 
patting  the  same  in  proper  repair  and  condition  for  leasing  the  same  as 
a  residence,  but  before  such  repairs  were  entirely  completed  the  premises 
were  again  taken  possession  of  by  Major  Bainey,  of  the  United  States 
Army,  acting  in  the  capacity  of  chief  of  police,  and  were  so  occupied  by 
bim  as  police  headquarters  until  on  or  about  May  1, 1865.  While  occu- 
pied as  a  hospital  the  premises  were  in  charge  of  Major  Chambers,  sur- 
geon United  States  Volunteers.  The  premises  first  above  described 
w^ere  occupied  by  the  United  States  Government  for  the  period  of  two 
years  and  one  mouth,  for  which  no  rent  or  compensation  has  been  paid 
by  the  United  States  Government. 

That  on  or  about  the  1st  day  of  April,  1862,  the  premises  of  the  peti- 
tioner, secondly  above  described,  were  taken  possession  of  by  the  United 
States  military  forces  and  occupied  for  the  purpose  of  a  commissary  ware- 
house for  the  United  St-ates  Commissary  Department,  and  were  so  uped 
DDtil  on  or  aboat  the  Ist  day  of  March,  1865,  and  were  occupied  by  the 


Digitized  by  V^OOQIC 


2  MRS.    MARY   DOVE. 

United  States  Go  vernmeu t  for  the  period  of  two  years  and  eleven  months, 
for  which  no  rent  or  compensation  whatever  lias  been  paid.  That  at  the 
time  of  such  occapancy  of  the  (^remises  aforesaid  and  repeatedly  daring 
such  occapancy  the  petitioner  made  application  '<  for  the  release  or  rental" 
of  the  premises^  to  Generals  K.  B  Mitchell,  B.  8.  Granger,  Governor  An- 
drew Johnson,  and  other  military  officers,  bat  failed  to  '^secure  any 
rental  or  the  release  of  the  premises  nntil  released  as  above  set  forth/ 
The  petition  farther  represents  that  a  fair  rental  valae  of  said  prem- 
ises  daring  the  time  they  were  so  occupied  by  the  military  aathorities  of 
the  United  States  was  as  follows : 

For  the  premises  first  above  describe  1  from  April  1,  1^63,  to  May  1,  1865. 

twenty-five  months,  at  |75  per  month....' $1,873 

For  the  premises  secondly  above  described  from  April  1, 1862,  to  March  1, 1865, 

thirty-five  months, at  |75  per  month 2,65 

Total 4.50i» 

The  petition  farther  represents  that  the  petitioner  has  not  io  any 
manner  been  engaged  in,  or  aided  or  abetted  the  rebellion  in  the  United 
States;  that  she  has  ever  been,  and  is  now,  loyal  to  the  United  States. 

The  petition  is  verified  by  the  oath  of  the  petitioner,  and  is  accompa 
Died  by  the  affidavits  of  several  other  persons  tending  to  sustain  and 
sapport  the  statements  in  the  petition. 

But  in  the  view  we  take  of  the  case  it  is  annecessary  for  us  to  pas^ 
npon  the  facts  in  the  case. 

At  the  time  the  premises  were  seized,  and  daring  all  the  rime  they 
were  occnpied  by  the  United  States,  a  state  of  actaal  war  existed,  and 
the  premises  were  in  the  insurrectionary  district ;  the  premises  were 
seized  >tnd  occupied  as  a  military  necessity.  The  petition  shows  that 
no  contract  or  agreement  for  the  renting  of  the  premises  was  made: 
and  in  answer  to  a  communication  addressed  to  the  Secretary  of  War 
by  the  chairman  of  the  comtnittee,  the  Secretary  transmits  a  commani- 
cation  from  the  Quartermaster-General  (General  Meigs),  in  which  it  is 
stated  that  the  records  do  not  show  that  any  contract  was  ever  executed. 

Under  such  circumstances  the  committee  are  of  opinion  that  no  obliga- 
tion rests  upon  the  government  to  pay  any  sum  for  the  use  and  occapa 
tion  of  the  premises. 

Tour  committee  therefore  recommend  that  the  claim  of  the  petitioner 
be  disallowed. 
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May  1, 187a.--Ordored  to  h%  printed. 


Mr.  CocKRKLi.,  from  the  Committee  oa  Claims^  Hubmitted  the  folio  wing 

REPORT: 

[To  accompany  bill  S.  1173.] 

The  Committee  on  Claims^  to  whom  was  referred  the  bill  {8.  33)  for  the 
rdiefof  R.  W,  Corbinand  others^  having  duly  considered  the  same  so  far 
as  the  rights  of  Mr.  Oorbin  are  affected^  submit  thefollovoing  report  : 

Yoar  eommittee  referred  the  bill  to  the  Secretary  of  the  Treasury , 
with  a  letter  aeking  for  iuformation  and  facta  touching  the  claim,  and 
receive<l  from  the  Acting  Secretary  the  following  answer : 

Trbasurt  Dkpartmxnt,  Navemher  1, 1877. 

Sir:  I  hare  the  honor  to  acknowledge  the  receipt  of  vonr  letter  of  the  2Uh  Qltimo 
iBclosing  a  copy  of  a  bill  for  the  relief  of  B.  W.  Corbin  for  rent  of  rooms,  and  calling 
for  Boch  information  as  may  be  in  poseession  of  this  department  touching  the  same. 

The  Third  Anditor  of  the  Treasury  states  that  the  claim  of  B.  Corbin,  in  his  office,  is 
for  $22.50,  being  the  amount  of  a  voucher  issned  by  James  T.  Clark,  captain  and 
lanstant  quartermaster,  for  rent  of  rooms  from  Aasast  1, 18S5,  to  September  15, 1865. 

The  elaim  was  disallowed  under  provisions  of  the  act  of  Congress  of  February  21, 
Id^,  which  prohibits  payment  of  such  claims. 

The  bill  is  herewith  retnmed  as  requested. 
Very  respectfully, 

R.  c.  Mccormick, 

Acting  S^oretarg, 

Hon.  F.  M.  COCKRKLL, 

UnUed  Stales  Senate. 
Yonr  committee  addressed  another  letter  to  the  Secretary  of  the 
Treasury,  asking  for  the  vouchers  and  papers  relating  to  said  claim  of 
H.  W.  Corbin,  and  received  from  him  all  the  vouchers  and  papers,  and 
among  them  was  the  following  account,  to  wit : 

[No.  22.] 
The  rnited  States^  to  R,  Corhiny  Dr. 
Rent,  1H66 : 
For  rent  of  one  house,  three  rojms,  from  August  1, 1865,  to  September  15, 1865, 

inclusive,  making  one  month  and  fifteen  days,  at  $15  per  month $22  50 

No.  167  on  report  of  vouchers  issned,  twenty-two  dollars  and  fifty  cents 22  50 

Cbattanooga,  Tbnn.,  January  S,  1866. 

I  certify  that  the  above  account  is  correct  and  Just,  that  the  services  were  rendered 
an  stated,  and  that  they  were  necessary  for  the  public  service,  and  have  been  accounted 
for  on  my  report  of  persons  and  articles  employed  and  hired  for  the  time  above  charged. 

JAMES  T.  CLARK, 
Captain  and  Aseieiant  Quarternuuter  Volunteere, 

The  above  account  was  on  the  usual  blank  form  known  as  Form  No.  23, 
partly  printed  and  partly  written.  The  action  of  the  department  upon 
«aid  claim  is  shown  by  the  following  letter  among  said  papers,  to  wit : 

Tbkasurt  Department,  Third  AunrroR's  Office, 

Ooto(€r29,  1877. 
Respectfully  retnmed  to  Hon.  H.  S.  French.  Assistant  Secretary  of  the  Treasury . 
The  daim  of  R.  Corbin,  in  this  office,  is  for  $22.50,  being  the  amount  of  a  voncl^r  NfjtMl^ 
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by  James  T.  Clark,  captain  and  amifltant  qnartermaster,  for  rent  of  rooms  from  Aa^ft 
1, 1865,  to  September  15, 1865.  The  claim  was  disallowed,  under  provisions  of  act  of 
Conerees  of  February  21, 1867,  which  prohibits  payment  of  such  claims.  The  papei^ 
in  the  claim  are  herewith  transmitted. 

HORACE  AUSTIN,  Auditor. 

The  Qaartermaster-Geiierars  Department  refnsed  to  pay  the  claim  for 
the  same  reason. 

The  act  of  February  21, 18G7,  volume  14,  United  States  Statutes  at 
Large,  page  397,  provides  that  the  act  of  July  4, 1864,  *^  shall  not  be 
construed  to  authorize  the  settlement  of  any  claim  for  supplies  or  stores 
taken  or  furnished  for  the  use  of  or  used  by  the  armies  of  the  United 
States,  nor  for  the  occupation  of  or  injury  to  real  estate,  nor  for  the  con* 
sumption,  appropriation,  or  destruction  of  or  damage  to  personal  prop- 
erty by  the  military  authorities  or  troops  of  the  United  States,  where 
such  claim  originated  during  the  war  for  the  suppression  of  the  Southern 
rebellion  in  a  State  or  part  of  a  State  declared  in  insurrection  by  the 
proclamation  of  the  President  of  the  United  States,  dated  July  first, 
eighteen  hundred  and  sixty-two,  or  in  a  State  which  by  an  ordinance  of 
secession  attempted  to  withdraw  from  the  United  States  Government' 

On  April  2, 1866,  the  President  by  proclamation  declared  that  the 
insurrection  in  the  States  of  Georgia,  South  Carolina,  Virginia,  North 
Carolina,  Tennessee,  Alabama,  Louisiana,  Arkansas,  and  Mississippi 
was  at  an  end. 

Under  said  act  of  February  21, 1867,  the  departments  have  declined 
to  pay  any  claims  originating  in  the  insurrectionary  States  from  the 
beginning  of  the  insurrection  to  the  date  of  the  President's  proclama- 
tion declaring  the  insurrection  at  an  end,  whether  such  claims  arose 
under  contracts  or  otherwise;  and  thus  all  persons  whose  just  claims 
are  based  upon  an  express  contract  between  themselves  and  the  proper 
officers  of  the  government,  made  within  the  limits  of  the  insurrectionary 
States  within  the  period  above  named,  are  forced  to  appeal  to  Congress 
for  relief. 

This  claim  arose  out  of  a  contract  between  the  claimant  and  the 
proper  quartermaster;  was  duly  signed,  certified,  and  reported  by  such 
quartermaster,  and  claimant  is  certainly  entitled  to  the  amount  speci- 
fied in  his  said  contract,  viz,  $22.50.  Your  committee  report  a  substi- 
tute for  said  bill,  and  recommend  the  passage  of  the  substitute  so  re- 
ported. 

O 
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45Tn  Congress,  »  SENATE.  (  Bepobt 

2dSesHon.lt     i  )  No.  307. 


IN  THE  SENATE  OP  THE  UNITED  STATES. 


May  1, 1878.— Ordered  to  be  printed. 


Mr.  Habbis,  from  the  Committee  on  OlaimSi  submitted  the  following 

EBPORT: 

[To  aooompany  bill  S.  714.] 

The  Cimmittee  an  Claims^  to  whom  teas  referred  the  biU  {8.  714) /or  the 
relief  of  Joseph  E.  Moore^  having  examined  the  same^  unth  aU  the  evi- 
dence submitted  J  make  the  following  report : 

It  appears  from  the  papers  in  this  case  that  in  1871  proposals  were 
solicited  by  the  proper  government  authorities  for  the  construction  of 
a  pier  and  boat-landing  wharf  for  the  light-house  on  Penfield  Beef,  in 
LoDg  Island  Sound,  and  in  response  thereto  several  bids  were  submit- 
ted, ranging  from  that  of  David  L.  Jones,  (23,175,  the  lowest,  to  that  of 
Bishop  &  Bishop,  (49,440,  the  highest.  The  contract  was  accordingly 
let  to  said  Jones,  and  he  entered  into  the  usual  obligations,  giving  bond 
in  the  penal  sum  of  (5,000  for  the  execution  of  his  contract,  the  claim- 
ant, Joseph  B.  Moore,  and  one  John  Henry  becoming  sureties  on  said 
bond. 

The  contractor,  Jones,  failing  entirely  to  execute  his  contract,  the 
claimant,  Moore,  so  far  aa  the  evidence  discloses,  solely  for  the  purpose 
of  saving  himself  from  loss  on  his  contract  as  surety,  and  under  no 
arrangement,  but  with  the  implied  assent  of  the  government  authori- 
ties, entered  upon  the  work  of  carrying  out  the  contract  of  his  principal. 
He  completed  the  work,  as  appears  from  the  reports  of  the  Light-House 
Board  and  other  officers  having  supervision  of  the  matter,  in  an  entirely 
satisfactory  manner,  and  received  therefor  the  amount  stipulated  in  the 
agreement  between  the  government  and  his  principal,  Jones,  to  wit, 
123,175.  Claimant  alleges,  however,  and  his  statements  seem  to  be 
quite  fully  sustained  by  the  reports  of  various  engineers  and  officers  in 
the  government  employ,  that  he  actually  expended  in  money,  in  the 
completion  of  the  work,  the  sura  of  $31,031.25,  being  $8,856.25  in  ex- 
cess of  the  amount  paid  him  by  the  government  as  stipulated  in  the 
contract  with  Jones,  and  claimant  asks  that  he  may  be  reimbursed  this 
amoont  thus  expended. 

His  claim  is  not  other  or  di£ferent  from  those  frequently  occurring 
where  a  party  takes  a  contract,  loses  money,  and  then  wants  the  gov- 
ernment or  the  party  employing  him  to  make  good  his  loss.  We  know 
of  no  principle,  either  in  law,  equity,  or  morals,  which  imposes  such 
<lQty  or  obligation  upon  the  government.  Nor  does  the  fact  that  he 
votautarily  undertook  to  carry  out  the  contract  for  his  principal,  or  that 
he  was  the  surety  on  the  bond,  in  the  least  change  the  rule.  It  may  be 
admitted,  as  the  testimony  tends  to  show,  that  it  would  have  cost  the 
government  more  than  the  contract-pnce  to  do  the  work,  and,  indeed,  a 
f^nm  in  excess  approximating  that  now  claimed.    But  it  must  be  remem-  , 
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bered  that  other  parties  bid  upon  this  contract,  the  bid  of  James  Ford 
being  $23,230,  and  that  of  D.  Y.  Howell  $25,700,  and  Bishop  &  Bi«(hop 
$49,440. 

There  is  nothing  before  the  committee  tending  to  show  that  either 
Ford  or  Howell  wonld  not  have  performed  the  contract  at  their  respec- 
tive bids  if  it.  had  been  awarded  to  either  of  them. 

The  petitioner  was  legally  bound  to  pay  his  bond  of  $5,000,  because 
of  the  failure  of  his  principal  to  perform  his  contract.  To  avoid  this, 
he  voluntarily  undertook  to  perform  the  contract  of  his  principal,  and 
did  perform  it,  to  the  satisfaction  of  the  government;  and  the  evidence 
shows  that  he  expended  $8,856.25  more  than  the  contract-price  in  the 
execution  of  the  work,  and  the  further  sum  of  $3,170  in  items  which  the 
committee  think  should  not  be  estimated  as  a  part  of  the  cost  of  the 
work,  the  items  being — 

One  canal  scow-boat |650  00 

One  sail-boat 150  00 

Pay  of  clerk  in  store  while  petitioner  was  absent 900  00 

Petitioner's  time  and  board 470  00 

Loss  in  damage  to  boats,  derricks,  and  from  absenting  himself  from  his  regu- 
lar business 1,000  00 

Making 3,170  00 

The  government  did  not  require  him  to  perform  the  contraot  of  his 
principal ;  he  elected  to  perform  it,  rather  than  pay  the  amount  of  the 
bond,  and  doubtless  did  so  with  the  hope  of  saving  himself  from  loss, 
if  not  with  the  hope  and  expectation  of  making  money  upon  it.  He 
was  not  misled  or  in  any  manner  deceived  by  the  government  or  its 
agents.  He  voluntarily  placed  himself  in  the  shoes  of  his  prineipah 
with  the  assent  and  acquiescence  of  the  government,  and  the  committee 
cannot  see  that  his  case  presents  any  other  or  higher  claims  to  relief 
than  his  principal  would  have  had  if  he  had  performed  the  contract 
according  to  its  terms  and  had  lost  money  upon  it. 

If  the  claimant  is  to  be  repaid  the  money  that  he  lost  iu  performiDg 
this  contract,  upon  the  same  principle  the  government  should  make 
good  every  loss  that  has  been  sustained  by  its  various  oontractors  in 
the  performance  of  their  contracts. 

If  the  )>etitioner  had  made  money  upon  the  contract,  would  he  hare 
returned  the  profit  to  the  Treasury  f  The  committee  are  unable  to  refer 
to  any  precedent  for  such  a  proceeding  in  the  history  of  the  govern- 
ment. Yet  it  would  have  been  quite  as  much  his  duty  to  have  returned 
to  the  government  any  profit  resulting  from  the  contract  as  it  is  the 
duty  of  the  government  to  make  good  his  loss.  We  know  of  no  prin- 
ciple of  law,  equity,  or  justice  that  should  prevent  the  rigid  enforcemeot 
of  contracts  made  with  the  government,  as  they  are  enforced  as  between 
individuals.  If  any  such  rule  has  been  recognized,  it  is  certainly  one 
that  should  not  be  followed,  but  promptly  reversed. 

The  Senate  Committee  on  Olaims  of  the  first  session  of  the  Forty- 
fourth  Congress  reported  adversely  upon  this  claim,  npon  very  much  the 
same  reasons  assigned  above. 

In  the  opinion  of  the  committee  the  claim  should  not  be  allowed.  The 
bill  is  therefore  reported  back  with  the  recommendation  that  it  be  in- 
definitely postponed. 
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IN  THE  SENATE  OP  THE  UNITED  STATES. 


May  1, 1878.— Ordered  to  be  printed. 


Mr.  McMillan,  from  the  Committee  on  ClaimR,  sabmitted  the  fol- 
lowing 

REPORT: 

[To  Moonpftny  biU  S.  965.] 

The  Committee  on  Clatm«,  to  tohom  were  referred  the  hill  {S,  965} /or  the 
relief  of  Eunice  J.  Stockwell^  aaid  accompanying  papers^  having  had  the 
iame  under  consideration^  submit  the  following  report : 

The  claimant  sets  forth  in  her  petition  tliat  ahe  is  the  widow  of  Silas 
Stockwelli  who  died  about  Noyember  9,  I860:  that  she  is  now  and  was 
at  the  time  of  the  death  of  her  said  hnabana  the  lawful  owner  of  cer- 
tsio  real  estate,  to  wit,  the  Jefterson  Hotel,  with  the  out-buildings  and 
appurtenances  and  the  lot  of  land  whereon  the  same  are  erected,  on 
Franklin  street,  in  the  said  city  of  Natchez:  that  for  a  number  of  years 
prior  to  tiie  20th  day  of  May,  1864,  she  resided  and  conducted  the  busi- 
ness of  hotel  or  tavern  keeping  in  said  Jefferson  Hotel ;  that  on  the 
said  20th  day  of  May,  1864,  six  of  the  best  rooms  in  her  said  hotel  were 
seized  by  order  of  GoL  B.  O.  Farrar,  commanding  the  post  of  Natdhez, 
and  assigned  and  occnpied  as  quarters  for  the  Freedmen's  Belief  Asso- 
ciation; that  she  oontinned  to  oecnpy  the  remaining  portion  of  said 
l>otel  nntil  the  15th  of  Jnly,  1864,  when  Brigadier-General  Brayman, 
then  commandiog  the  post  of  Natchez,  seized  the  whole  of  said  property 
and  forcibly  ejected  claimant  therefrom,  allowing  her  to  take  only  the 
small  amount  of  furniture  contained  in  the  private  apartments  of  her- 
self and  family;  that  by  the  order  of  said  General  Brayman  the  whole 
of  said  honse,  consisting  of  35  rooms,  with  all  the  beds,  bedding,  cham- 
ber, parlor,  dining-room,  and  table  furniture,  and  everything  therein 
contained,  except  the  furniture  taken  by  deponent  aforesaid,  together 
with  the  store-room,  kitchen,  stables,  and  out-bnildings,  were  seizedt 
turned  over  to,  and  taken  possession  of  by  freedmen  and  refugees,  and 
that  all  or  nearly  all  of  the  personal  property  was  subsequently  by  them 
taken  away,  injured,  or  destroyed ;  that  the  possession  of  said  property 
was  held  and  retained  by  the  military  authorities  of  the  United  States 
from  the  15th  day  of  Jnly,  1864,  to  the  23d  of  November,  1865,  a  period 
of  sixteen  and  one-fourth  months,  and  when  given  up  was  found  to  be 
greatly  damaged. 

That  the  loss  and  damage  fairly  stated  are  as  follows : 

Bent  of  six  rooms  in  hotel,  from  May  20  to  Jaly  14,  1864,  inclasiye,  at  $40 

permonth $60  00 

FornitQre  in  hotel  taken  away,  iigared,  or  destroyed,  as  per  inventory 

MDcied 1,863  50 

lojary  to  building,  as  per  estimate  annexed 909  85 

For  rent  of  hotel  and  ont-bnildiogs,  from  Jnly  15, 1864,  to  NoYember  23, 1665, 

^ sixteen  and  one-qnarter  months,  at  1200  per  month 3,250  00 

For  dsmages  for  total  loss  of  bnsiness,  from  Jnly  15, 1864,  to  November  23, 
1%,  inclusive,  at  t200  per  month 3,250  00 
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The  claimant  farther  states  that  she  is  now  and  always  has  beens 
trae  and  loyal  citizeD  of  the  United  States;  that  at  no  time  daring  tiie  | 
late  war  did  she  in  any  way  render  aid  or  comfort  to  the  rebellion  or 
those  engaged  therein;  that  on  the  11th  day  of  Janaary,  1864,  she  took 
and  sabscribed  the  oath  of  allegiance  to  the  United  States,  and  that  she 
has  ever  since  observed  and  kept  the  same;  that  a  copy  of  said  oath  of 
allegiance  was  given  her  as  evidence  of  the  fact;  that  the  same,  together 
with  several  military  orders,  affidavits,  and  her  claim,  was  sent  to  a  Mr. 
Evans,  at  Washington,  for  collection ;  that  npon  the  death  of  said  Evam 
the  papers  were  pat  in  the  hands  of  a  S.  Cox  &  Co.,  Washington,  D.  C, 
and  that  now  said  Cox  is  dead,  and  after  diligent  search  she  has  been 
unable  to  find  the  papers  that  were  passed  over  to  him.  Accompanying 
the  petition  there  is  an  inventory  of  farnitore  and  other  articles  which 
were  seized  with  the  hotel,  amonnting  to  $1,863.50,  sworn  to  by  claimsDt. 

The  statements  made  by  claimant  in  the  petition  and  inventory  are 
corroborated  by  the  affidavit  of  two  witnesses,  and  loyalty  daring  the 
war  is  sworn  to  by  three  witnesses. 

The  damages  done  to  the  property  while  occupied  by  the  military  au- 
thorities as  aforesaid  were,  at  the  request  of  claimant,  examined  aod 
appraised  by  three  of  her  neighbors  selected  by  herself  for  that  par- 
pose.  A  sworn  estimate  of  said  damage,  amounting  to  $909.86,  signed 
by  said  appraisers,  is  attached  to  the  petition. 

By  the  proclamation  of  the  President,  the  war  of  the  rebellion  was 
declared  to  be  at  an  end  on  the  2d  of  April,  1866.  (U.  S.  Stat,  at  Larg%, 
vol.  14,  p.  811-813.) 

The  property  in  question  was  situate  in  an  insurrectionary  State,  and 
was  seized  in  a  state  of  actual  war,  as  a  military  necessity ;  and  doriDg 
all  the  time  it  was  held  and  occupied  by  the  United  States,  actual  war 
or  a  state  of  war  existed. 

Under  such  circumstances  there  was  no  liaiblity  upon  the  part  of  the 
United  States  for  the  seizure  or  occupancy  of  the  premises. 

It  does  not  appear  that  any  part  of  the  destruction  of  or  injury  to  the 
property  was  done  by  the  authority  of  the  United  States  or  in  any  other 
than  a  wanton  and  reckless  manner. 

It  is  unnecessary,  therefore,  for  us  to  examine  the  sufficiency  of  the 
evidence  submitted  to  sustain  the  claimant's  loyalty  or  to  examine  far- 
ther the  correctness  of  the  claim  she  presents. 

The  eommittee  report  back  the  bill  and  accompanying  papers,  and 
recommend  that  the  claim  be  disallowed  and  the  bill  be  indefinitely 
postponed. 
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TS  THE  SENATE  OF  THE  UNITED  STATES. 


May  1, 1878.— Ordered  to  be  printed. 


Mr.  CAMERONy  of  Wisconsin,  from  the  Oommittee  on  Olaims,  submitted 

the  following 

REPORT: 

[To  accompany  bill  S.  367.] 

The  Committee  on  Claims,  to  whom  was  referred  the  Mil  (S.  367)  for  the 
rdief  of  Louisa  Albertsotij  of  Dallas,  Texas,  have  considered  the  same^ 
and  report  09  follows : 

Berthel  Albertson  was  pilot  of  the  United  States  gunboat  Geres, 
Uoited  States  Navy,  and  while  acting  as  snch  pilot  was  killed.  He  was 
not  in  the  military  or  naval  service  of  the  United  States,  but  was  a  civil 
empioj^  in  the  Quartermaster's  Department.  Not  being  in  the  naval  or 
military  service  of  the  United  States  at  the  time  of  his  death,  his  widow 
is  not  entitled  to  a  pension. 

We  therefore  recommend  the  indefinite  postponement  of  the  bill,  and 
that  the  committee  be  discharged. 
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IN  THE  SENATE  OF  THE  UNITED  STATES. 


May  1, 1878.— Ordered  to  be  printed. 


Mr.  HoAB,  from  the  Committee  on  Claims,  sabmitted  the  followiDg 

REPORT: 

[To  aooompany  bill  S.  1174.] 

The  Cammitiee  on  ClaimSj  to  whom  was  referred  the  petition  of  Mrs,  Nannie 
Hall^  of  Yazoo  County,  Missisaippi,  asking  for  such  legislation  as  mil 
compensate  her  for  the  loss  of  a  large  quantity  of  cotton  seized  by  the 
farces  of  the  United  States,  part  of  which  was  destroyed  and  part  of 
vhich  W€LS  sold  and  the  proceeds  paid  into  the  Treasury,  respectfully 
report: 

At  the  breaking  out  of  the  late  rebellion  the  petitioner  was  the  widow 
of  Lieut.  Frederick  J.  Denman,  of  the  United  States  Army.  She  was 
Ibe  owner  of  a  plantation  in  Yazoo  County,  Mississippi. 

That  she  was  loyal  appears  from  her  own  affidavit,  the  evidence  of 
several  of  the  neighbors,  the  statement  of  their  information  and  belief, 
derived  from  persons  well  known  to  them,  of  Senator  Bruce,  and  of 
Hon.Otho  B.  Singleton,  Sepresentative  Irom  Mississippi,  and  Irom  safe- 
guards issued  to  her  July  18, 1863,  by  Brigadier  General  Orme;  July  21, 
1863,  by  Major-General  Herron ;  September  26, 1863,  by  General  Grant, 
and  February  1, 1864,  by  General  McPherson.  General  Herron,  whose 
troop?  seized  petitioner's  cotton,  also  certifies  to  his  belief  of  her  loyalty. 

In  July,  1803,  immediately  after  the  capture  of  Vicksburg,  Mrs. 
Hall's  cotton  was  seized,  under  the  circumstances  narrated  in  the  follow- 
ing affidavit  of  General  Herron : 

DnriDg  1863,  while  in  oommand  of  a  division  of  the  United  States  Army,  I  was  or* 
dered  by  M%j.  Gen.  U.  S.  Grant,  then  commanding  at  Vicksburff,  to  proceed  with  my 
dirisioD  to  Tazoo  City,  on  Tazoo  River,  and  capture  the  place.  While  there  I  received 
orders  to  proceed  eastward  to  aid  Maj.  Gen.  W.  T.  Sherman,  who  was  moving  on  Jack- 
MD,  Miss.,  from  Yicksbnrg.  I  had  left  instrnctions  with  the  officer  in  charge  of  the 
tnosports  at  Tazoo  City  to  place  on  board  the  boats  some  400  bales  of  cotton  in  the 
w»«booBes  at  that  place,  having  informatiea  that  it  was  owned  by  the  Confederate 
OoT^oiDent;  but  being  absent  eastward  lotlger  than  I  ezjiectedy  the  officer  in  charge 
teized  a  large  amonnt  of  cotton  in  the  surrounding  country,  and  placed  it  also  on  the 
tnnsports. 

Among  the  cotton  so  seized  was  some  300  bales  belonging  to  Mrs.  Nannie  Denman, 
^ow  of  Frederick  J.  Denman,  of  the  United  States  Army.  Mrs.  Denman  had  called 
OD  me  immediately  atfter  my  arrival  at  Tazoo  City,  and  asserted  her  loyalty,  and  re- 
<)U€sted  a  safeguard,  which  I  gave  her.  During  her  temporary  absence,  however,  the 
^toD  and  some  20  horses  and  mules  were  taken  and  placed  on  our  transports.  The 
ttyttou,  horses,  males,  d^c.,  including  everything  captured,  was  carried  to  Vicksburg 
>ad  turned  over  to  Colonel  Brighaai,  chief  quartermaster  of  M^or-General  Grant,  who 
^ipted  fnUy  for  same.  A  copy  of  his  receipt  to  me  was  forwarded  to  the  Treasury 
P'^partment  at  the  time,  and  a  detailed  account  of  the  captured  property  will  be  found 
^  my  report  to  General  Grant  of  the  expedition  to  Tazoo  City.  1  understood  after- 
*vd  the  cotton  was  forwarded  to  Saint  Louis,  and  delivered  to  an  agent  of  the  Treas- 
^  Department.    The  parties  who  seized  the  cotton  also  burned  some  on  the  piauta- 
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tion,  reported  to  have  been  some  150  or  175  bales.  This  occnrred  in  Jaly  of  1S63. 
Immediately  after  the  capture  of  Vioksbnrg.  I  believe  Mrs.  Nannie  Denman  to  have 
been  loyal,  and  entitled  to  remuneration  for  her  property. 

F.  J.  HEREON. 
Late  Major- General  United  States  FolunUtn. 

Sworn  to  and  subscribed  before  me  this  22d  January,  1869. 

D.  URBAN, 
United  States  Commienoner. 

The  whole  value  of  the  petitioner's  property  so  taken  she  estimates 
at  about  $230,000.  Of  this,  taking  the  same  estimate,  aboat  $70,000 
worth  was  sold,  and  the  proceeds  are  now  in  the  Treasury.  The  remain- 
der was  destroyed.  For  this  destruction  the  claimant  is  without  remedy. 
For  the  money  in  the  Treasury,  the  result  of  this  sale,  the  law  afforded 
a  remedy  by  application  to  the  Court  of  Claims,  provided  such  applica- 
tion were  seasonably  made. 

The  money  in  the  Treasury  for  which  her  cotton  was  sold  belongs 
justly  to  her  and  not  to  the  government.  She  omitted  to  make  applica- 
tion to  the  Court  of  Claims  before  August  20,  1868,  when  the  period 
allowed  by  statute  (1863)  for  such  application  expired.  She  did  employ 
counsel  for  that  purpose  in  1869,  but  was  informed  by  them  that  she 
was  too  late.  She  has  since  that  time  made  various  applications  to 
Congress. 

It  appears  that  from  the  time  of  the  seizure  of  her  cotton  until  after  the 
expiration  of  the  statute  of  limitation  she  was  living  in  great  poverty 
on  a  secluded  plantation,  the  only  communication  with  which  was  by 
boat  during  a  great  part  of  the  year;  that  she  was  nearly  all  the  time 
confined  to  her  bed  by  severe  sickness  of  a  dropsical  nature,  and  that 
she  was  ignorant  of  the  proper  method  to  establish  her  claim.  Under 
these  circumstances  we  do  not  think  It  just  that  the  (Jnited  States  should 
retain  the  proceeds  of  her  property,  to  which  it  never  had  a  right.  The 
cases  are  very  rare  in  which  we  should  recommend  the  removal  of  the 
bar  erected  by  this  statute ;  but  the  present  case  is,  if  the  petitioners 
evidence  be  entitled  to  credit,  a  very  strong  one.  It  is,  however,  to  be 
considered  that  the  evidence  on  which  the  petitioner  rests  her  excuse  for 
not  making  her  claim  in  season  is  ex  parte.  It  would,  therefore,  seem 
reasonable  that  the  United  States  should  have  an  opportunity  to  con- 
trovert these  facts,  as  well  as  those  which  directly  support  the  claim. 

This  claim  was  formerly  reported  upon  favorably  by  the  Committee 
on  the  Judiciary  of  the  House.  An  adverse  report  was  made  upon  it  to 
the  Senate,  because  of  the  absence  of  evidence  of  purity  and  justness, 
which  has  since  been  supplied.. 

The  committee,  therefore,  report  the  accompanying  bill,  and  recom- 
mend its  passage. 
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2d  Session.       (  )  No.  311. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 


May  1,  1878.--Ordere<i  to  be  printed. 


Mr.  Maxey,  from  the  Cominittee  on  Military  Affairs,  submitted  tbe 

following 

REPORT: 

[To  accompany  bill  S.  1044.] 

The  Committee  on  Military  Affairs^  to  uhom  was  referred  Senate  bill  1044, 
^'granting  a  site  for  a  dry-dock  in  the  city  of  Baltimore^  vpon  certain  con- 
(Uiions^  respectfully  submit  the  folloicing  report : 

The  committee  have  carefully  considered  the  various  papers  in  Ex. 
Doc.  No.  51,  present  session,  accompanying  the  letter  of  the  Secretary 
of  War  of  April  3,  1878,  transmitting  to  the  Senate,  in  response  to  Sen- 
ate resolatiou  of  December  11,  1877,  copies  of  correspondence  and 
re|)ort8  on  the  subject  of  the  construction  of  a  dry-dock  on  a  portion  of 
tbe  United  States  property  at  FortMcHenry,  Maryland,  and  brief  there- 
from the  following  substantial  facts  pertinent  to  the  matter  before  the 
committee. 

The  Fort  McHenry  tract  consists  of  nearly  fiftythree  acres.  The 
amount  asked  for  the  dry-dock  is  three  acres  out  of  this  tract.  The  im- 
iwrtant  query  therefore  is,  would  the  grant  of  this  three  acres  for  a  dry- 
dock  materially  impair  or  injure  the  Fort  McHenry  tract  for  any  of  the 
military  purposes  to  which  it  is  devoted  by  the  government!  If  yea,  it 
is  clear  the  bill  should  be  reported  adversely,  for  it  being  entirely  clear, 
from  the  papers  submitted,  that  Fort  McHenry  is  essential  to  the  defense 
of  the  harbor  and  city  of  Baltimore,  its  effectiveness  for  the  above  and 
leading  purpone  should  not  in  any  manner,  for  any  consideration,  be 
impaired.  If,  however,  the  grant  of  the  three  acres  for  dry-dock  pur- 
poses would  not  have  this  effect,  then  other  considerations  of  great 
weight  should  have  controlling  influence.  It  appears  that  the  dry-dock 
at  Norfolk  is  the  only  one  in  the  Chesapeake  Bay,  and  that  this  is  not 
large  enough  for  repair  purposes  of  the  large  steam-vessels  plying  to 
and  from  the  port  of  Baltimore,  and  it  is  important  to  the  commerce  of 
the  United  States  that  there  should  be  a  dry-dock  sufficiently  capacious 
not  only  to  repair  any  vessel  now  plying  the  waters  of  the  Chesapeake, 
but  for  any  likely  to  be  built  for  years  to  come.  Besides,  such  a  dock  is  of 
very  great  importance  for  naval  purposes.  Still,  these  considerations — 
great  as  they  are — would  not  influence  the  committee,  if  the  military 
l>urj)oses  of  Fort  McHenry,  and  especially  its  defensive  object,  would 
be  impaired  or  injured.  So  the  primary  consideration  with  the  commit- 
tee is  as  to  this  point. 

An  examination  of  the  document  referred  to  (Ex.  51  present  session) 
shows  that  the  application  of  the  citizens  of  Baltimore  was  for  a  larger 
area  for  dry-dock  purposes  than  tiint  now  asked,  and  that  the  original  j 
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report  of  the  board  of  engineers  detailed  to  examine  and  report  opon 
the  matters  set  forth  in  Senate  resolution  aforesaid  of  December  11, 1877, 
appears  to  be  based  on  the  original  application.  From  this  report  the 
committee  make  the  following  extract: 

Office  Board  of  Exoineers  for  Fortificatioks,  Army  Building. 

-^etr  York,  February  14, 1?^- 

*  «  »  *  M  ^  ¥ 

As  stated  in  llie  laugna^e  of  the  honorable  Secretary  of  War  (already  quoted,  letter 
of  August  1,  1877,  in  wbicli  he  uses  the  words  of  the  Chief  of  Engineers),  "  autil  the 
government  has  made  other  provisions  for  the  defense  of  Baltimore,  nothing  ehoaldbe 
done  to  impair  the  efficiency  of  those  now  existing/' 

The  efficiency  of  defensive  pcsitions  depends,  first,  upon  the  character  of  the  worb 
thenieelves,  including  armament ;  second,  upon  their  supplying  to  the  garrison  allDei- 
es8ary  conveniences  for  working  the  armament  and  adequate  arcasfor  quarters,  maga- 
zines, hospitals,  store-honses,  and  drill-grounds. 

This  board  is  of  the  opinion  that  the  area  asked  for  by  the  petitioners,  as  defined  t»Q 
accom]>anying  tracing,  marked  H,  by  dotted  lines,  will  not  be  required  for  additiooa! 
batterits,  nor  will  its  cccnpation  aspro])osed  interfere  with  theseiviceof  thebatterin 
at  this  post  in  a  contest  with  an  enemy's  fleet. 

Whether  the  giving  it  up  will  seriously  interfere  with  the  needs  of  a  garrison  io  tLf 
fulfillment  of  their  various  duties  during  peace  and  war  is  a  question  that  it  seeni^  :•> 
ns  shonld  receive  the  attention  of  the  General  of  the  Army.  The  views  of  Geaeral 
Barry  meet  this  question  in  part ;  that  is,  as  limited  to  the  present  status  of  the  ]tosi- 
tion. 

Other  points,  however,  are  touched  upon  either  in  the  letters  which  have  be^ii 
addressed  to  the  War  Department,  or  in  the  honorable  Secretary  of  War's  replv  oi 
August  1,  1877. 

In  the  latter  we  find  the  remark,  ''The  recesslty  for  locating  the  proposed  dock  ol 
the  government  ground  has  not  been  sufficiently  examined  into." 

We  do  not  understand  the  petitioners  to  allege  that  there  is  no  other  site  attainable 
which  would  answer  all  the  purposes :  but  that  this  Is  the  most  eligible  one,  and  mor^ 
especially  because,  for  reasons  given, they  believe  the  government  will  derive  a  beoeiiT 
fully  compensating  for  the  value  of  the  site  which  it  cedes,  and  while  rendering  a  fall 
eqaivalent  they  will  be  relieved  from  the  cost  of  purchase  elsewhere. 

The  benefits  to  be  derived  by  the  United  States  from  the  constr action  of  the  drv- 
dock  is  a  matter  of  which  we  do  not  feel  ourselves  to  be  the  proper  official  exponent » 

Finally,  it  is  set  forth  in  the  letter  to  us  of  the  petitioners  (marked  F),  that  in  the  coq- 
struction  of  the  dry-dock  ''  solid  bulkheads  of  great  strength  will  be  built  \    *    *    * 
and  this  will  facilitate  the  reclamation  by  government  of  piece  oi  land  materially  large: 
than  the  quantity  to  be  granted,"  &c. 

Such  reclamation  requires,  beside  the  bulkheads  along  the  subaqueous  portion  of  tbt 
grant  now  belonging  to  the  site  of  Fort  McHenry,  an  expensive  new  sea-wail,  baiit 
mostly  in  deep  water. 

We  believe  the  government  has  hardly  sufficient  motive  for  obtaining  so  expens  vfl.r 
such  an  addition  lo  the  site. 

The  papers  referred  to  in  this  reiiort  are  transmitted  herewith. 

Respectfully  submitted. 

J.  G.  BARNARD. 
Colonel  of  Evgineera  and  Brevet  Major-General 
Z.  B.  TOWER, 
Colonel  of  Engineers  and  Brevet  Major-General,  V.  S.  J. 
H.  G.  WRIGHT, 
Lieutenant-Colonel  of  Engineers  and  Brevet  Majer-Gentral. 

Brig.  Gen.  A.  A.  Humphreys, 

Chief  of  Engineers  United  States  Army,  Wajhingion,  D.  C. 

The  very  capable  bo«ir(I  of  engineers  states  concisely  and  admirably 
the  point  of  importance  before  the  committee,  as  follows : 

The  efficiency  of  defensive  positions  depends,  first,  upon  the  character  of  the  work* 
themselves,  including  armament;  secona,  upon  their  supplying  to  the  garrison  all 
necessary  conveniences  for  working  the  armament,  and  adequate  areas  for  quarter^ 
magazines,  hospitals,  store-houses,  and  drill-gronuds. 

If  the  efficiency  of  Fort  McHenry,  which  is  essentially  defensive, 
would  be  impaired  in  any  of  these  regards  by  the  grant,  then  the  grant 
should  not  be  made.    Will  it  be  f    On  this  point  the  board  of  engineers 
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addressed  to  General  W.  F.  Barry,  commaucling  at  Port  McHeury.  the 
following:  letter :  " 

United  States  Engineers  Office, 

Baltimore,  Md,,  January  31, 1878. 
Colonel:  Tbe  following  resolntion  of  the  Uaited  States  Senate  has  been  referred  to 
the  board  of  engineers  for  fortidcations  for  report  after  having  visited  the  premises : 

^'Rewhed,  That  the  Secretary  of  War  be  directed  to  commnnicate  to  the  Senate  any 
ioformatiou  he  may  have  in  regard  to  an  application  of  certain  citizens  of  Baltimore 
far  the  grant  of  a  portion  of  the  property  at  Furt  McHeury,  in  the  city  of  Baltimore, 
fur  the  construction  of  a  dry -dock,  npon  terms  and  conditions  beneficial  to  the  govern- 
meut,  as  set  forth  in  a  commnnicatiou  to  the  Secretary  of  War,  on  the  twenty-sixth  of 
May,  eighteen  faandred  and  seventy-seven .'' 

Major  Craighill  will  forward  yon  with  this  a  sketch  showing  the  ontline  of  the  por- 
tion of  the  property  at  Fort  MoHenry  which  the  representatives  of  the  citizens  of  Bal- 
timore (Mr.  James  C.  Coale,  president  of  the  Mdrchants'  ExchaDge,  and  Mr.  Decatur 
Miller,  president  of  the  Board  of  Trade)  pointed  out  to  ns  on  our  visit  to  tha  premises 
to-(Uy,  as  the  area  necessary  for  the  purposes. 

The  sketch  will  also  show  the  location  of  the  bnlkhead  line,  as  it  is  expected  to  be 
established  by  the  legislature  of  Maryland,  and  that  portion  of  the  area  so  conceded  to 
the  property  at  Fort  McHenry  as  will  also  be  required  for  the  purposes  of  the  proposed 
diT-ilock. 

The  board  desires  an  exprestion  of  yonr  views  as  to  the  compatibility  of  the  grant 
ilpDianded  with  the  exigency  for  area  for  the  necessary  uses  of  the  g^irrison  of  Fort 
McHenry. 

I  am,  very  respectfully, 

J.  G.  BARNARD, 
Corps  of  Engineers  J  Brevet  Major-General,  U.  S,  A., 
President  of  Board  of  Enginevrs. 
Cil.  W.F.Barry. 

Brevet  Major-General^  Commanding  at  Fort  McHenry, 

To  the  foregoing  letter  General  Barry  replieil  as  follows: 

Headquarters  Fort  McHenry,  Md.,  February  2, 1878. 

Colonel:  I  have  the  honor  to  acknowledge  the  receipt  of  your  letter  of  yesterday 's 
date,  asking  an  expression  of  mv  views  as  to  the  compatibility  with  the  exigency  for 
area  for  the  necessary  uses  of  the  garrison  of  Fort  McHenry  of  a  grant  to  citizens  of 
Baltimore  of  a  portion  of  the  public  land  appertaining  to  the  fort. 

Yoar  letter  is  accompanied  by  a  sketch,  showing  the  ontline  of  the  portion  of  the 
proiierty  which  the  representatives  of  the  applicants  pointed  out  to  you  as  the  desired 
area. 

1  reply  as  follows : 

1st.  The  garrison  of  Fort  McHenry  is  necessarily  composed  of  artillery-troops.  For 
the  past  forty  years  one  or  more  mounted  batteries  have  been  a  portion  of  such  garrison. 

For  the  special  accommodation  of  these  mounted  troops,  stables,  gun-shads,  and  other 
buildings  have,  at  considerable  cost,  been  located  here. 

The  drills,  parades,  and  other  military  exercises  of  artillery  require  a  large  area  of 
groond.    The  whole  of  the  area  now  available  is  essential  for  the  purposes  named. 

The  portion  asked  for  by  the  applicants  is  very  nearly  one-third  of  the  area  now 
available.  From  the  remaining  two-thirds  there  mnst  be  a  still  further  deduction  of 
area  for  the  site  of  the  three  buildings  which  are  now  located  npon  the  ground  to  be 
ceded.  The  area  that  would  remain  would  be  wholly  insufficient  for  the  indispensable 
military  exercises  of  the  garrison. 

2A.  If  the  cession  is  made  as  asked  for,  the  post-hospital  (a  bnilding  partly  brick  and 
partly  wood,  and  worth  say  $2,00CO  would  be  within  fifty  yards  of  the  dock-yard,  and 
the  principal  powder-magazine  ox  the  fort  (a  brick  building  worth  say  $15,000,  and 
which  usnally  stores  from  300  to  500  pounds  of  guu-p3wder)  would  be  within  seventy- 
tive  yards  of  the  dock-yard. 

The  noises  inseparable  from  the  various  industries  of  a  dock-yard  wouM  render  the 
oospital  nntenable  for  the  sick,  and  such  close  proximity  of  the  engine-houses  and  lofty 
^moke-staeks  of  the  dock-yard  would  render  the  powder-magazine  dangerous  to  the 
dockyard  as  well  as  to  the  fort. 

3d.  Upon  the  area  desired  to  be  ceded  three  government  buildings,  occupied  as  quar- 
ters for  married  soldiers  and  laundresses,  and  essential  for  that  purpose,  are  now  lo- 
cated. 1     1       » 

If  the  land  is  ceded  to  the  applicant^,  these  buildings  will  have  to  be  taken  down, 
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remoYed,  and  rebailt,  and  portions  of  a  fourth  building  will  faaye  to  be  removed.   This 
work  will  cost  at  least  $5,000. 

I  am,  colonel,  yery  respectfully,  yonr  obedient  servant, 

WILLIAM  F.  BAERY, 
Colonel  Second  U.  8,  Artillery,  Brevet  Major-General  U.  S,  A,,  Commanditig  Pott 
Col.  J.  G.  Barnard, 

United  States  Corpe  of  EngineerSf  President  of  Board, 


Headquarters  Fort  McHenry,  Md.,  Ftbruary  4, 187». 
Colonel  :  In  connection  with  my  letter  to  you  of  2d  instant,  in  reply  to  yours  of  the 
day  preyious.  asking  an  expression  of  my  views  with  regard  to  the  effect  npon  the 
necessary  military  oemands  of  a  garrison  at  this  post  of  the  cession  of  land  now  asked 
for  by  citizens  of  Baltimore,  it  is  proper  that  I  should  make  the  following  additiooal 
statement :  If  the  dotted  line,  marked  npon  the  sketch  which  accompanied  yonr  letter 
as  "  bulkhead-line  proposed  by  United  States  commissioners,''  has  been  or  is  to  he 
adopted  as  the  port- warden's  line ;  and  if  the  water-apace  interyening  between  the 
present  sea-wall  and  that  line  can  be,  and  is  likely  to  be,  filled  in,  an  area  greater  thu 
we  now  have,  and  quite  sufiicient  for  all  ordinary  military  purposes,  will  be  created. 
I  am,  colonel,  very  respectfully,  your  obedient  servant, 

WILLIAM  F.  BARRY, 
Colonel  Second  U.  S,  Artillery ,  Brevet  Major-General,  V.  S.  A,,  Conunanding. 
Col.  J.  G.  Barnard, 

United  States  torps  of  Engineers,  President  of  Board* 

The  committee  finds  in  said  Ex.  Doc.  51  also  the  following  commnni- 
catious  bearing  on  the  question : 

Navy  Depaktmknt, 
Washington,  January  24, 1878. 
Gentlemen  :  In  reply  to  your  letter  of  the  31  st  ultimo,  in  which  you  ask  my  atten- 
tion to  the  bill  recently  introduced  in  the  United  States  Senate,  authorizing  a  erant  ot 
a  site  for  a  dry-dock  at  Fort  McHenry,  to  some  of  the  advantages  that  would  resnlt 
to  the  government  from  the  pro])08ed  arrangement,  and  also  to  the  benefits  to  be  de< 
rived  irom  it  in  the  interests  of  commerce,  Ihave  the  honor  to  say  that  the  depart- 
ment takes  a  deep  interest  in  everything  calculated  to  improve  the  commercial  nulli- 
ties of  Baltimore,  and  appreciate  the  advantage  which  would  follow  the  constructios 
of  the  contemplated  dock. 

Very  respectfully,  yours, 

R.  W.  THOMPSON, 
Secretary  of  the  Sacy. 
Hon.  Geo.  P.  Kane,  Mayor;  Hon.  Otis  Keituoltz,  President  of  City  Council, 

and  others,  of  Baltimore,  M 


[Indoraemeots.] 

Office  CmEF  of  Engineers, 
Washington,  February  86, 197". 

Respectfully  returned  to  the  honorable  the  Secretary  of  War. 

The  question  having  been  referred  to  the  board  of  engineers  for  fortifications,  the 
board  report  as  follows : 

"  The  board  is  of  the  opinion  that  the  area  asked  for  by  the  petitioners,  as  defined 
on  accompanying  tracing  (marked  H)  by  dotted  lines,  will  not  be  required  for  addi- 
tional batteries,  nor  will  its  occupation  as  proposed  interfere  with  the  service  of  the 
batteries  at  this  post  in  a  contest  with  a^  enemy's  fleet.  Whether  the  giving  it  op 
will  seriously  interfere  with  the  needs  of  a  garrison,  in  the  fulfillment  of  their  various 
duties  during  peace  and  war,  is  a  question  that,  it  seems  to  us,  should  receive  the  at- 
tention of  the  General  of  the  Army.'' 

I  concur  in  these  views,  and  in  the  opinion  of  the  board  that  the  extension  of  the 
grounds  available  for  military  purposes  to  the  bulkhead-line  will  be  expensive. 

The  construction  of  the  proposed  dry-dock  will  undoubtedly  be  highly  beneficial  to 
the  commerce  of  Baltimore. 

The  necessity  for  establishing  it  npon  the  fort  grounds  appearing  to  be  chiefly  a  }«- 
cuniary  one,  it,  together  with  the  consideration  of  the  question  whether  the  oompeo- 
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tttioD  offered  the  United  States  for  the  site  is  an  equivalent  value,  scarcely  belongs  to 
this  department. 

At  copy  of  the  report  of  the  board  of  engineers  for  fortifications  is  transmitted 
herewith. 

A.  A.  HUMPHREYS, 
Brigadier' Generalf  Chief  of  Engineers. 

Respectfally  referred  to  the  General  of  the  Army  for  consideration  and  remarks,  in- 
Titiog  attention  to  the  expression  of  opinion  of  the  board  **  whether  the  giving  it  op 
(the  area  in  qaestion)  will  seriously  interfere  with  the  needs  of  a  garrison  in  tne  fol- 
tillment  of  their  various  duties  during  peace  and  war,  is  a  question  that,  it  seems  to  us, 
bboald  receive  the  attention  of  the  General  of  the  Army.'^ 
hy  order  of  the  Secretarv  of  War. 

H.  T.  CROSBY. 

Chief  Clerk. 

Headquarters  of  the  Army. 
Washington,  D.  C,  February  S27, 1878. 
ReBpeetfnlly  referred  to  Inspector-General  Maroy,  who  will  inspect  Fort  McHenry  in 
penoD,  and  report  whether  the  sale  or  alienation  oi  the  land  in  question  will  seriously 
damage  the  site  for  the  usual  garrison  and  military  uses,  and  whether  an  equally  good 
site  for  the  dry-dock  may  not  be  found  on  private  property  outside  the  government 
limits. 

W.  T.  SHERMAN,  General. 


Hkadquarters  of  the  Army, 
IxsrECTOR-GEKERAL's  OFFICE,  March  4, 1&78. 

Sir  :  Pursuant  to  the  orders  of  the  Secretary  of  War,  contained  in  your  letter  of  the 
27th  ultimo,  I,  on  the  first  instant,  proceeded  to  Fort  McHenry,  Maryland,  and  made 
the  iospeciion  directed  by  the  General  of  the  Army,  and  have  the  honor  to  submit  the 
following  report  thereon : 

That  portion  of  the  reservation  of  Fort  McHenry  which  the  citizens  of  Baltimore 
originally  petitioned  Congress  for  constituted  an  important  part  of  the  ground  re- 
noired  for  drills,  parades,  and  other  military  exercises  of  the  garrison,  and,  as  the  entire 
area  of  the  present  reservation  is  too  circumscribed  to  meet  the  existing  requirements 
of  the  garrison,  the  alienation  of  so  large  a  tract  would  have  proved  manifestly  detri- 
mental to  military  interests. 

But,  in  view  of  the  fact  that  Mr.  D.  H.  Miller  and  J.  C.  Coale,  in  behalf  of  the  citizen 
petitioners  for  the  grant,  in  their  letter  marked  F,  herewith  appended,  have  recom- 
mended a  modification  in  the  boundaries  of  the  tract  applied  for,  whereby  the  area 
woold  be  reduced  to  such  an  ext«nt  that  it  would  not  appreciably  afiect  the  military 
»tatQ8,  and  the  amonnt  of  ground  now  wanted  being  only  three  acres  out  of  something 
BtAT  liftv-three  embraced  within  the  reservation,  and  this  small  portion  now  occupied 
vith  old  and  dilapidated  laundresses' qnarters,  which  have  prevented  its  being  used  for 
other  military  purposes  for  a  long  time,  the  objections  to  the  project,  in  a  military 
WD^,  aeem  for  the  most  part  to  have  been  removed,  and  the  establishment  of  the  dry- 
^k  upon  the  site  now  desired  wonld  not  be  in  such  proximity  to  the  magazine  as  to 
jeopardise  its  safety,  or  cause  any  serious  impediments  to  defensive  or  other  military 
operations  of  the  post. 

There  is  no  attainable  site  for  the  dry-dock  on  private  property  without  the  reserva- 
tion-limits possessing  equal  advantages  with  this;  and  the  only  ground  outside,  not 
{•cnnanently  occupied  by  the  Baltimore  and  Ohio  Railroad  Company,  that  would  at 
all  sabserve  the  pnrposes  required,  is  that  contiguous  to  the  western  fort-wall,  which 
gronod  is  now  owned  by  a  man  who,  I  am  informed  by  Mr.  J.  W.  Garrett  and  the  two 
gentlemen  before  named,  is  not  disposed  to  sell  it  except  upon  such  exorbitant  terms 
that  no  private  association  could  afibrd  to  purchase. 

Beaides,  if  it  were  practicable  to  procure  this  site  at  a  reasonable  price,  the  position 
1^  so  distant  from  the  channel^  that  the  erection  of  the  dock  here  would  involve  such 
heavy  expenditures  in  filling  up  and  dredging,  that  it  is  doubted  if  any  stock  com- 
pui/  or  private  association  wonld  undertake  the  enterprise. 

If,  as  has  been  suggested,  it  should  be  deemed  advisable  to  fill  up  to  the  "  port- 
garden's  line  "  the  water-front  acyacent  to  tract  asked  for,  the  reclamation  resulting 
therefrom  wonld  add  eight  and  one-half  acres  to  the  reservation,  or,  deducting  the 
three  acres  lor  the  dry-dook,  the  entire  area  would  be  increased  five  and  a  half  acres 
heyond  its  present  limits. 

I  am  assond  by  the  aforementioned  gentlemen  that  the  reclamation  specified  can 
he  accomplished  with  very  little  expense  aside  from  the  construction  of  the  outer  sea- 
wall or  bulkhead,  as  nearly  all  the  ocean-steamers  come  to  this  port  in  ballast  for  re- 
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torn  freights,  and  would  be  glad  to  drop  this  ballast  gratnitonsly  at  a  locality  so  con- 
venient  as  this  to  their  moorings,  and  it  is  estimated  that  this  ballast  amoonttf  lo  sboat 
fonr  hundred  tons  per  day. 

Very  respectfally,  your  obedient  servant, 

R,  B.  MARCY, 
Inspector' General  J  United  Slate$  Arm^. 
General  E.  D.  Townsend, 

Adjutant-Oeneralf  United  States  Army, 

UpoD  the  coming  in  of  this  report  General  Sberinan  sends  to  the  Sec- 
retary of  War  the  following  commnnication  : 

Hkadqitarters  Army  op  tub  United  States. 

Waahingtan,  D.  C\,  Marck  2»,  I-T-. 

Sir  :  Mr.  Garrett,  president  of  the  Baltimore  and  Ohio  Railroad,  called  yestenlay. 
after  you  had  left  the  office,  with  Senators  Dennis  and  Whyte,  to  discuss  the  pro{)o^>l 
dry-dock  on  the  Fort  McHenry  reservation,  and,  according  to  their  request,  I  have  in<li- 
cated  to  you  rerbally  their  line  of  argument.  The  best  site  for  a  sufficient  dry -do  k 
in  Baltimore  Harbor  is  found  on  the  northwest  comer  of  the  goyeromeot  reservatior.. 
and  will  take  about  three  acres.  The  board  of  Army  engineers  report  that  the  use  oi 
this  ground  for  a  dry-dock  will  not  interfere  with  the  batteries  of  Fort  McIIeury  \\\ 
defending  the  ship-channel,  and  the  commanding  officer  of  Fort  McHenry,  General  W.  Y 
Barrv,  reports  that  the  ground  can  also  be  spared  for  this  use,  leaving  sufficient  ground 
for  the  necessary  barracks,  stables,  and  storehouses.  The  only  question  which  r«^mai;i- 
is,  whether  the  company  ought  not  to  make  some  compensation  to  the  United  btui'^ 
for  this  ground,  either  in  money  or  by  some  equivalent  advantage. 

In  my  last  indorsement  of  March  4,  1878,  I  suggested  that  the  dry-dock  conipinv 
should  build  a  sea-wall  across  from  the  head  of  their  dock  to  the  present  wharf  aud  1. 1 
in  behind  with  the  ballast  of  ships  and  earth,  so  as  to  add  this  triangular  piece  ot 
ground,  estimated  at  seven  or  eight  acres,  to  the  present  reserve. 

Mr.  Garrett  and  friends  have  convinced  me  that  the  cost  of  this  work  will  far  exc*N»d 
the  present  value  of  the  land  they  apply  for,  and  that  the  dry-dock  company  prafer  \o 
pay  for  this  land  by  the  free  use  to  public  vessels  of  the  dock  itself  when  coniplete<l. 

The  Army  authorities  feel  so  little  interest  in  a  dock  of  any  sort  that  we  do  not  jrivcj 
sufficient  weight  to  such  a  proposition ;  bnt  I  recognize  so  fuUy  the  necessity  of  such  > 
dock  for  naval  vessels  and  for  the  large  ships  now  used  in  the  commerce  of  the  world, 
that  I  bep^  to  withdraw  the  condition-preceoent  in  my  indorsement  of  March  4,  insUot^ 
and  to  give  my  full  consent  to  the  surrender  of  the  ground  in  question  on  such  Ma^ 
ditions  as  may  seem  to  you  proper  and  right. 

With  great  respect,  W.  T.  SHERMAN,  GfneTal 

Hon.  Gko.  W.  McCrary, 

Secretary  of  War,  Washington,  D.  C. 

So  that  it  will  be  seen  that  in  the  end  General  Slierman  withdrav^i 
all  objections  to  the  grant,  and  gives  his  "  full  consent  to  the  snrrendei 
of  the  ground  in  question,  on  such  conditions  as  may  seem  [to  the  Se^ 
retary  of  War]  proper  and  right."  The  committee,  with  a  view  of  bav 
ing  a  perfect  understanding  of  the  views  of  the  War  Department  ol 
this  important  question,  addressed,  through  Senator  Maxey,  of  thecoi* 
mittee  having  special  charge  of  this  investigation,  a  letter,  of  date  29i^ 
April,  1878,  to  Hon.  Geo.  W.  McCrary,  Secretary  of  War,  calling  hi 
attention  to  the  fact  that  the  committee  was  unadvised  by  hia  letter  c 
April  3,  transmitting  the  papers  in  Ex.  Doc.  51,  whether  he  approvd 
or  disapproved  of  the  proposed  grant,  and  in  reply  thereto  received  th 
following : 

War  Dbparthkkt. 

Wa^ngUm  CUg,  AprU  :»,  1^7 

Sir:  Acknowledging  the  receipt  of  yonr  letter  of  the  S9th  instant,  incliMiog  Senij 

bill  1044,  ''granting  a  site  for  a  dry-dock  in  the  city  of  Baltimore  upon  certain  coo4 

tions,''  and  requesting  the  views  of  the  department  thereon,  I  would  state,  in  eonnm 

lion  with  my  letters  of  the  3d  and  23d  instant  on  the  subject  f  published  as  Send 

Executive  Document  51,  and  part  2  same  document),  that  I  have  looked  into  this  n4 

ter  carefully,  and  that  I  approve  Senate  bill  1044,  and  recommend  its  passage. 

Very  respectfully,  your  obedient  servant, 

GEO.  W.  McCRART, 

Seartimrgi^  ir«r, 
lion.  8.  B.  MAXisr, 

Of  Committee  on  Military  Affairs,  United  States  Sena^^  ^y  V^OOQ IC 
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The  committee  sums  op  as  follows :  Tbe  board  of  engineers  limited 
its  iuqairy  to  the  question  whether  or  not  the  proposed  grant  would  im- 
pair the  efficiency  of  the  batteries  now  in  use  or  which  may  be  erected 
in  a  contest  with  an  enemy's  fleet.  On  this  point  the  report  already 
quoted  is  explicit,  as  follows : 

This  board  is  of  the  opinion  that  the  urea  asked  for  by  tbe  petitioners,  as  defined  on 
aecompanying  tracing,  marked  H,  by  dotted  lines,  will  not  be  required  for  additional 
batteries,  nor  will  its  occnpation,  as  proposed,  interfere  with  tbe  service  of  the  bat- 
ttried  at  this  post  in  a  contest  with  an  enemy's  fleet. 

The  other  points,  as  to  whether  the  reduction  of  the  Fort  McHenry 
tract,  three  acres,  as  proposed  in  the  bill,  will  impair  the  efficiency  of 
the  fort  for  garrison  conveniences,  adequate  area  for  quarters,  magazines, 
hospitals,  storehouses,  and  drill  grounds,  and  garrison  duties  during 
peace  and  war,  are  left  by  the  boaj^l  of  engineers  to  receive  the  atten- 
tion of  the  General  of  the  Army.  General  Sherman,  in  order  to  satisfy 
himself,  caused  an  inspection  to  be  made  by  General  Marcy,  Inspector- 
General,  in  person.  The  committee  has  embodied  his  report  in  this 
report.  Among  other  things,  he  says  of  the  area  now  asked  to  be 
granted : 

*  *  *  And  this  small  portion  now  occupied  with  old  and  dilapidated  laundresses' 
qaarters,  which  have  prevented  its  being  used  for  other  military  purposes  for  a  long 
time,  the  obj  ctions  to  the  project  in  a  military  sense,  seem  for  the  most  part  to  have  been 
removed,  and  tbe  establishment  of  the  dry-dock  upon  the  site  now  desired  would  not 
be  in  snch  proximity  to  the  magazine  as  to  Jeopardize  its  safety,  or  cause  any  serious 
impedimenta  to  defensive  or  other  military  operations  of  the  post. 

After  the  modification  of  the  original  application  to  the  area  in  the 
grant  dow  asked,  General  Barry,  commanding  at  Fort  McHenry,  ap- 
pears to  take  the  same  view,  and  General  Sherman  gives  his  full  assent, 
as  before  quoted.  The  committee  has  been  furnished  with  two  maps  or 
diagrams ;  the  one  in  Ex.  Doc.  51.    [See  Diagram  A.l 

This  map  is  slightly  corrected,  as  shown  by  the  following  letters  and 
accompanying  diagram.    [See  Diagram  B.] 

War  Dkpartment, 
Washington  City,  Apnl  23, 1878. 
Sir:  Referring  to  Senate  Ex.  Doc.  No.  51,  relative  to  the  construction  of  a  dry-dock 
OQ  a  portion  of  tbe  reservation  property  at  Fort  McHenry,  Maryland,  I  have  the  honor 
to  transmit  the  inclosed  letter  from  Col.  Z.  B.  Tower,  Corps  of  Engineers,  inviting 
attention  to  an  inaocnracy  in  the  printed  slcetch  accompanying  the  published  report 
of  tbe  lioard  of  engineers  for  fortifications. 

Very  respectfully,  your  obedient  servant, 


TLe  Pkesidknt  United  Slates  Senate, 


GEO.  W.  McCRARY, 

Secretary  of  War, 


brig.  Gen.  A.  A.  Humphreys, 

Chief  of  Engineers,  U.  8.  A,,  Washington,  D,  C,  : 
General:  I  desire  to  call  your  attention  to  an  inacenracy  in  the  published  report 
of  tbid  board  as  to  granting  a  portion  of  the  site  of  Fort  McHenry  to  a  Baltimore  com- 
pany for  dry-dock  purposes. 
On  the  sketch  occur  these  two  printed  lines : 
*'  The  dotted  lines  embrace  the  tract  now  asked  for. 
Tbe  plain  heavy  lines  indicate  the  tract  originally  asked  for.'' 
Tbe  statements  above  should  be  just  the  reverse  of  what  they  are,  and  the  sentences 
»hoald  read: 
Tbe  dotted  lines  embrace  the  tract  originally  asked  for. 
The  plain  heavy  lines  indicate  the  tract  now  asked  for. 
Very  respectfully,  your  obedient  servant, 

Z.  B.  TOWER, 
Colonel  of  Engineers,  Brevet  Major-General. 


Digitized  by  V^OOQIC 


8  DRY-DOCK   IN   THE   CITY   OP   BALTIMORE. 

The  other,  furnished  by  Senator  Whyte,  of  Maryland,  showing  in  the 
red  dotted  lines  the  tract  asked  for  (about  three  acres).    fSee  Diagram  C] 

Finally,  the  Secretary  of  War  says,  in  his  letter  of  April  30, 1878, 
hereinbefore  copied :  •  •  •  "  I  would  state  •  •  •  that  I 
have  looked  into  this  matter  carefully,  and  that  I  approve  Senate  bill 
1044  and  recommend  its  passage." 

The  question  submitted  to  the  committee  is  quite  important,  and  the 
committee  has  given  it  that  careful  investigation  and  consideration  its 
importance  demands,  and  recommends  the  passage  of  the  bill  (S.  1044) 
herewith  reported  back  to  the  Senate,  as  amended,  to  wit,  by  inserting 
"the"  between  "to"  and  "use,"  and  "forever  of"  between  "nse*' 
and  "  the,"  both  in  line  7,  section  2. 
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The  red  dotted  Unee  embraoe  the  tract  aaked  for  (aboat  3  aaea.) 


Scale  500  feet  per  inch. 
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45th  Congress,  >  SENATE.  (  Ebpoet 

2d  SesHon.       f  \  No.  312. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 


May  2, 1878.— Ordered  to  be  printed. 


Mr.  Teller,  fr  jm  tbe  Committee  on  Claims,  sabmitted  the  followiogr 

REPORT: 

[To  accompany  bill  S.  518.] 

The  Committee  on  Claims^  to  whom  was  referred  the  hill  (8.  518)  for  the 
relief  of  William  Smitha^  of  Alabama,  for  damages  for  the  taking  of  his 
property  by  the  United  States  Army  in  1865,  have  had  the  same  under  con- 
sideration,  and  submit  the  following  report : 

The  claimant  was  during  the  war  a  resident  of  the  State  of  Alabama. 
He  alleges  that  the  United  States  Army  took  from  him  corn,  rye,  fod- 
der, one  buggy,  two  horses,  three  mules,  one  harness,  and  six  barrels  of 
whisky.    The  total  value  is  claimed  to  be  $4,237.25. 

In  September,  1871,  the  claimant  filed  his  claim  before  the  Southern 
Claims  Commission.  The  claimant  took  testimony  before  a  special  com- 
missioner for  the  State  of  Alabama  as  to  his  loyalty,  taking  of  property, 
\'c.  The  loyalty  of  this  claimant  was  sworn  to  by  the  claimant  and 
tbree  witnesses.  The  Southern  Claims  Commission,  after  hearing  the 
eridence  of  loyalty,  decided  to  reject  the  claim,  because  the  claimant 
bad  not  proved  his  loyalty.  Your  committee  think  that,  as  the  question 
was  one  that  properly  belonged  to  the  commission  to  decide,  such 
decision  ought  not  to  be  disturbed  or  set  aside  unless  on  the  claimant 
sbowing  that  he  has  not  had  a  fair  opportunity  to  present  his  proof. 

It  will  not  do  to  allow  claimants  to  go  before  the  commission  and,  if 
they  fail  to  substantiate  their  claims  by  proof  of  loyalty  or  fail  to  prove 
the  taking  of  the  property,  to  apply  to  Congress.  But  if  it  is  asserted 
by  any  that  the  claim  should  be  examined,  the  committee  would  report 
that  the  evidence  on  file  fails  to  satisfy  the  committee  that  the  claimant 
was  loyal,  either  before  or  at  the  time  of  the  alleged  taking  of  his  prop- 
erty. 

His  claim  for  $720  for  whisky  has  no  foundation  at  all,  as  it  appears 
by  his  testimony  that,  if  taken  at  all,  it  was  taken  by  the  troops  from  a 
distillery  which  had  been  manufacturing  whisky  for  the  Confederacy, 
and  no  portion  of  the  whisky  appears  to  have  been  taken  as  any  stores 
or  by  order  of  any  officer.  It  does  not  appear  what  amount  was  taken 
nor  what  it  was  worth.  The  corn  and  rye  were  taken  from  the  same 
distillery  and  in  the  same  manner,  and  the  evidence  is  not  of  such  a 
character  as  to  enable  the  committee  to  say  what  amount  was  taken. 

Tbe  claimant  has  had  his  day  in  court,  and  on  the  case  he  made  out 
▼as  beaten,  and  the  committee  is  of  the  opinion  that  the  Southern 
Claims  Commission  rejected  the  claim  properly  because  the  loyalty  was 
not  proven,  and  that  if  the  committee  had  passed  to  the  evidence,  it 
niast  have  rejected  the  claim  for  whisky,  corn,  and  rye. 

The  proof  is  quite  satisfactory  that  the  horses  were  taken,  but  that  is 
DO  satisfactory  proof  that  they  were  taken  and  used  by  the  Army. 

The  committee  recommend  that  the  bill  be  indefinitely  postponed. 
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iuTH. Congress,  )  SENATE.  (  Rbpoet 

2d  SesHan.       f  |  No.  313. 


IN  THE  SENATE  OP  THE  UNITED  STATES. 


Mat  2, 1878.— Ordered  to  be  printed. 


[r.  PlumB;  from  the  Committee  on  Public  Lands,  submitted  the  fol- 
lowing 

EEPORT: 

[To  acoompany  bill  S.  959.] 

ke  Committee  on  Public  LandSj  to  tchom  teas  referred  the  bill  {8.  959)  for 
the  protection  of  homestead  settlors  on  the  public  landSy  have  considered 
the  samcy  and  submit  the  following  report : 

Tbe  law,  as  it  now  stands,  limits  the  right  of  homestead  entry  within 
iilroad  and  military  road  limits  to  eighty  acres.  The  Senate,  in  the 
issage  of  the  bill  for  the  extension  of  time  to  the  Northern  Pacific 
ailwty,  changed  the  law  as  to  lands  within  the  limits  of  that  grant,  so 
I  to  anthorize  one  hundred  and  sixty  acres  to  be  taken  as  a  single 
)m6Stead.  As  that  legislation  applies  to  much  the  larger  portion  of 
nds  still  subject  to  homestead  within  railroad  limits,  there  would 
em  to  be  no  reason  why  the  exception  should  not  also  be  provided  for, 
hich  is  the  office  of  this  bill. 

The  committee  also  believe  there  is  no  good  reason  why  homestead 
(tries  should  be  limited  to  eighty  acres  within  railroad  limits.  Persons 
[e  permitted  to  acquire,  by  pre-emption,  one  hundred  and  sixty  acres 
Ithin  the  same  limits,  while  the  benefit  derived  by  the  government  and 
te  whole  people  is  greater  from  the  permanent  settlement  and  improve- 
ent  of  the  lands  than  from  the  acquisition  of  the  money  derived  from 
reemption  entries. 

The  committee  were  unwilling  to  agree  to  the  provisions  of  the  bill 
ennittiDg  persons  who  have  entered  an  eighty-acre  homestead,  to  enter 
ghty  acres  of  non-adjacent  lands,  thereby  permitting  floating  locations, 
hich  would  not  be  accompanied  oy  settlement,  but  would,  as  has  been 
le  case  with  similar  locations  permitted  to  soldiers  and  sailors,  fall  into 
le  hands  of  speculators.  They  have,  therefore,  provided  by  substitute 
ut  persons  having  eighty-acre  homesteads  within  railroad  limits,  may 
ike  an  additional  eighty  acres  of  adjacentland,  if  the  same  be  vacant, 
rif  not  vacant,  they  may  abandon  their  present  entry  to  the  govern- 
ment, and  make  a  new  entry  of  one  hundred  and  sixty  acres  elsewhere, 
btaining  credit  for  the  purpose  of  the  new  entry  for  the  settlement  and 
nprovement  nnder  the  old  entry,  excepting  that  the  occupation  and  im- 
rorement  of  the  new  entry  shall  continue  not  less  than  one  year. 
The  second  section  provides  that  persons  who  had  abandoned,  or  should 
ereafter  abandon,  their  homestead  entries,  might,  if  otherwise  qualified, 
3»ke  new  homestead  entries.  Tq  this  the  committee  could  not  consent, 
t  has  been  the  policy  of  the  government,  from  the  beginning  of  its 
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pablic-laod  system  to  limit  the  right  of  persons  to  acqaire  public  lands 
on  condition  of  settlement  to  a  single  entry.  This  prevents  trouble  and 
specalation,  gives  all  an  eqaal  chance,  and  condaces  to  permanent  settle^ 
ment.  The  committee  have,  therefore,  left  that  provision  oat  of  the 
substitute. 

The  above  views  are  expressed  in  a  substitute  herewith  presented, 
which  the  committee  recommend  the  passage  of. 
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45th  Congress,  )  SENATE.  /  Bbpobt 

2d  Seuion.       f  \  No.  314 


IN  THE  SENATE  OF  THE'UNITED  STATES. 


May  1, 1878.— Ordered  to  be  printed. 
Mr.  Bruce,  from  the  Committee  on  Pensions,  submitted  tlie^foUowing 

REPORT: 

[To  accompany  bill  H.  R.  300.] 

Ike  Committee  on  PenHons.  to  tchom  was  referred^  an  act  {H.R.300) 
granting  a  pension  to  Dudley  A.  Fishj  late  captain Jn  the  One  hundred 
and  fcrtyninth  Pennsylvania  Volunteers,  have  had^the  same  under  con- 
sideratiouj  and  report: 

The  petitioner  entered  the  military  service  of  the  United  States  as  a 
lieutenant  of  his  company  August,  1862,  was  promoted  to  a  captaincy 
July,  1863,  and  discharged  from  service  May,  1864,  from  disability  char- 
acterized SLsincxpient  phthisis  pulmonalis,  accompanied  with  rheumatism 
and  diarrhea  resulting  from  long  exposure  in  a  snow-storm  while  on 
picket-duty  on  the  Bappahannock  in  February,  1863. 

The  claimant  applied  for  pension  September,  1864,  and  renewed  his 
application  in  1869,  and  his  application  was  rejected  in  July,  1871,  on 
the  alleged  ground  that  the  disability  does  not  incapacitate  him  for 
physical  labor. 

In  1876,  he  applied  for  a  reopening  of  the  case  for  the  purpose  of 
taking  further  evidence,  when  the  application  for  pension  was  again 
rejected  in  1877  on  the  ground  that  the  disease  of  the  lungs  from  which 
the  patient  is  now  suffering  was  not  contracted  in  the  service  but  sub- 
sequent to  the  discharge  of  claimant,  and  in  the  year  1871. 

Claimant  now  seeks  relief  by  act  of  Congress,  and  shows  by  the  tes- 
timony of  Dr.  Foster,  who  has  known  him  twenty  years,  that  claimant 
was  a  healthy  man  when  he  entered  the  service  in  1862,  and  not  afflicted 
with  any  of  the  diseases  from  which  he  is  now  suffering. 

The  testimony  of  Lieutenant-Colonel*  Dwight  and  Quartermaster  Tur- 
ner, of  Fish's  regiment,  establishes  the  good  character  and  fidelity  of 
claimant,  and  the  severity  and  harshness  of  the  weather  at  the  period 
in  which  the  disease  is  alleged  to  have  been  contracted,  and  that  of  their 
personal  knowledge  he  did  contract  the  disease  alleged  as  the  basis  of 
his  claim,  and  that  on  this  ground  he  was  discharged  from  the  service, 
and  has  been  ever  since,  and  is  now,  an  invalid. 

Surgeon  Humphrey,  of  Fish's  regiment,  testifies  that  Fish  was  a 
healthy  man  when  he  entered  the  service,  an  excellent  officer,  and  a 
good  citizen,  and  that  he  did,  while  on  picket-duty,  in  February,  1863, 
contract  a  violent  cold,  from  which  the  disabling  diseases  resulted,  and 
that  claimant  is  now  suffering,  and  will  never  recover  permanently,  from 
phthisis. 

Dr.  Slower,  of  the  city  of  Washington,  testifies  that  he  treated  Fish 
for  the  diseases  alleged  from  1864  to  1869. 

The  evidence  adduced  establishes  a  meritorious  claim,  and  the  com- 
mittee therefore  recommend  the  passage  of  the  bill. 


Digitized  by  LjOOQIC 


Digitized  by  LjOOQIC 


iloiH  CoNOBESS,  {  SENATE.  (  Report 

^     2d  Semm.       i  \  No.  315. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 


May  %  1878.— Ordered  to  be  printed. 


Mr.  Bruce,  from  tbe  Committee  on  Pensions,  submitted  the  following 

EEPORT: 

[To  accompany  bill  H.  R.  97.] 

TJic  Committee  on  PermonSj  to  wliom  was  referred  the  bill  {H.  B.  97)  ffrant- 
ing  a  pension  to  William  A.  Miller^  late  private  Company  K^  Tice^Uy- 
fourth  New  York  Cavalry  Volunteers,  have  had  tlie  same  under  consider- 
ationj  and  report : 

It  appears  from  the  record  that  the  claimant  enlisted  January,  1864, 
was  discharged  July,  1864,  and  made  application  for  pension  October, 
1S75,  on  the  alleged  ground  that  on  tbe  29th  of  March,  while  on  guard- 
duty  at  Gamp  Stoneman,  District  of  Columbia,  he  fell  across  a  large 
8tODe  so  as  to  have  received  permanent  injury  to  his  spine.  He  was  so 
seriously  injured  as  to  require  the  assistance  of  Lieutenant  McCuUey 
and  private  Lyman  Stone,  both  of  whom  are  now  dead,  to  remove  him 
to  camp.  His  claim  was  disallowed  in  1877,  on  the  alleged  ground 
"  that  claimant  had  not  furnished  evidence  necessary  to  show  that  his 
disability  was  received  while  in  service  and  in  the  line  of  duty." 

G.  Closs  and  S.  Dumas  testify,  April,  1877,  that  they  bad  known  the 
claimant  since  1860,  and  that  he  was  a  healthy  man  during  the  years 
1861, 1862,  and  1863. 

Sergeant  Ayres,  of  Company  E,  Twenty -fourth  Begiment  New  York 
Volunteers,  testifies  that  he  well  remembers  the  presence  of  claimant  in 
Camp  Stoneman  hospital,  in  1864,  said  Ayers  being  on  duty  at  said  hos- 
pital ;  that  claimant  fell  across  a  large  stone,  seriously  injuring  his  back. 

J.  J.  Woodward,  assistant  surgeon,  United  States  Army,  at  Washing- 
ton, certifies  that  claimant  was  in  the  hospital  at  Gamp  Stoneman  March 
29, 1864,  and  was  discharged  July,  1864,  because  of  injury  of  back,  re- 
sulting in  partial  paralysis,  marking  the  degree  of  disability  as  total,  and 
contracted  in  tbe  service. 

Assistant  Adjutant-General  Benjamin  certifies  that  the  records  of  his 
office  furnish  similar  data  as  to  the  injury  of  claimant  and  the  ground 
of  discharge ;  and  similar  certificates  are  of  record  from  chief  sur- 
geon of  cavalry  division.  Department  of  Washington,  A.  Hurd,  and 
from  Surgeon  A.  S.  Coe,  examining  surgeon  at  Oswego,  N.  Y. 

Tbe  evidence  is  ample  to  establish  tbe  fact  of  disability,  its  perma- 
nent character,  and  that  it  was  received  in  the  service  and  in  the  line  of 
duty. 

The  committee  are  of  tbe  opinion  that  the  case  is  a  meritorious  one, 
and  recommend  the  passage  of  the  bill. 
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45th  Congress,  \  SENATE.  i  Report 

2d  Session.       ]  )  No.  316. 


IN  THE  SENATE  OP  THE  UNITED  STATES. 


May  2, 1878.— Ordered  to  be  printed. 


Mr.  Hoar,  from  the  Committee  on  Patents,  sabmitted  the  following 

REPOET: 

[To  accompany  bill  S.  325.] 

Tht  Committee  on  Patents^  to  tohom  were  referred  the  bill  (8.  325)  for  the 
relief  of  Thomas  Poultney^  and  the  petition  of  said  Foultney  asking  for 
the  relief  provided  by  said  bill,  have  considered  the  same,  and  respectfully 
report : 

Petitioner  alleges  that  he  is  the  owner  of  three-fonrths  interest  in 
two  Talaable  patents,  which  cover  certain  (very  important  parts  of 
breech-loadiDg  rifles,  and  have  for  many  years  been  infringed  by  the 
United  States  in  its  manufacture  of  Springfield  rifles.  He  prays  that 
the  Court  of  Claims  may  be  authorized  to  award  him  a  just  compensa- 
tion for  the  use  of  said  patents  ^<to  the  extent  of  his  interest  therein." 
He  does  not  allege  or  show  any  reason  why  the  owner  of  the  other 
fourth  is  not  joined  in  his  petition  and  should  not  be  joined  inhisremedy. 
We  are  of  opinion  that  the  United  States  ought  not,  unless  for  very 
special  reasons,  to  try  the  questions  of  infringement,  title,  or  damage 
at  different  times  under  different  parties  interested  in  the  same  patent, 
whether  that  trial  is  by  Congressional  investigation  or  in  the  Court  of 
Claims.    We  therefore  report  that  the  bill  ought  not  to  pass. 
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45th  Congress,  (  SENATE.  j  Report 

2d  Stasian.       ]  \  No.  317. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 


May  2, 1878. — Ordered  to  be  printed. 


Mr.  Bailey,  from  the  Committee  on  Post-Ofiices  and  PostBoads,  sub- 
mitted the  following 

REPOET: 

[To  accompany  bill  H.  R.  430.] 

The  Committee  on  Post-Offices  and  PosURoads,  to  whom  teas  re/erred  the 
bill  [H.  R.  430)  for  the  relief  of  John  Clinton^  postmaster  at  Browns- 
rillej  have  had  the  same  under  consideration ^  and  ask  leave  to  report: 

That  they  adopt  the  report  (No.  48)  of  the  Committee  of  Claims  of 
the  Honse  of  Kepresentatives,  which  states  the  facts,  and  they  recom- 
mend that  the  bill  be  passed. 
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45th  Congress.  >  SENATE.  (  Bepobt 

2d  SeMsian.       ]  \  No.  318. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 


May  6, 1678.— Oidered  to  be  printed. 


Mr.  EiBKTVOOD,  from  the  Committee  on  Pensions,  submitted  the  fol- 
lowing 

REPORT: 

[To  acoompany  bm  S.  962.] 

Tke  Committee  on  Pensums^  to  whom  was  referred  the  bill  (8. 962)  granU 
ing  a  pension  to  William  Griddle^  have  considered  the  same^  and  submit 
the  following  report : 

William  Criddlei  deceased,  was  a  private  in  Company  B,  Fifth  Begi- 
ment  New  York  Cavalry  Volunteers.  On  the  11th  day  of  May,  1866, 
while  on  duty  with  said  regiment,  in  camp  at  Staunton,  Ya.,  he  obtained 
a  pass  from  the  adjutant  of  the  regiment,  under  whose  temporary  com- 
mand he  was  at  the  time,  by  virtue  of  being  detailed  on  duty  as  one  of 
the  pioneer  corps,  and  was  killed  by  some  person  unknown  just  out- 
side the  camp  of  the  regiment,  probably  for  his  money.  His  captain 
states,  and  your  committee  believe,  that  at  the  time  of  his  death  he  was 
in  the  line  of  his  duty.  The  applicant  is  the  only  minor  child  of  the 
deceased  soldier,  and  his  mother  is  dead. 

Your  committee  recommend  that  the  bill  be  amended  by  striking  out 
at  the  end  of  the  bill  the  words,  ^^  said  pension  to  commence  from  the 
date  of  the  death  of  said  soldier,"  and  that,  so  amended,  the  bill  pass. 
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45th  GON6BS88,  (  SENATE.  §  REPORT 

2d  Session.       )  )  No.  319. 


IN  THE  SENATE  OP  THE  UNITED  STATES. 


May  6, 1878.— Ordered  to  be  printed. 


Mr.  KiRKWOOD,  from  the  Committee  on  Pensions,  submitted  the  fol- 
lowing 

REPORT: 

[To  accompany  biU  S.  1040.] 

The  Committee  on  Pensions,  to  whom  was  referred  the  bill  {8. 1040)  granting 
a  pension  to  Eichard  MiddleUm^  have  considered  the  same^  and  report: 

The  claimant  was  captain  of  Company  M,  Fiftieth  Regiment  New 
Tork  Engineers.  He  claims  that  while  in  charge  of  a  ponton  train 
and  superintending  the  crossing  of  a  creek  between  Fort  Powhatan 
and  Petersburg,  Va.,  his  horse  fell  with  him  into  the  creek,  injuring  his 
back  and  causing  congestion  of  the  spine  and  kidneys,  from  which  he 
still  Boffers  to  such  extent  as  to  disable  him  at  times  from  any  kind  of 
labor.  The  fact  that  he  was  injured  as  stated  is  satisfactorily  shown  by 
the  affidavits  of  two  sergeants  of  his  company  who  were  present  when 
the  injury  was  received,  and  the  further  fact  that  he  was  treated  in  hos- 
pital for  the  same. 

The  application  was  rejected  by  the  Commissioner  on  the  ground  that 
the  disability  claimed  did  not  exist.  On  this  point  there  is  some  con- 
flict in  the  testimony.  An  examining  surgeon  by  whom  he  was  exam- 
ined May  8,  1871,  reported  that  disability  did  not  exist.  Claimant 
complained  that  this  examinatioawas  formal  merely,  and  not  thorough, 
and  asked  a  re-examination.  He  was  again  examined  May  7, 1873,  by 
another  examining  surgeon,  appointed  by  the  Pension  Bureau,  who  re- 
ported that  the  disability  claimed  did  exist  to  the  extent  of  one-half  dis- 
ability. A  private  physician  who  had  attended  him  testifies  freely  and 
decidedly  to  his  disability,  and  a  non-professional  witness  who  has  known 
him  intimately  since  1866  testifies  that  during  his  acquaintance  he  hns 
suffered  greatly,  and  has  at  dift'erent  times  been  confined  to  his  bed,  and 
wholly  unable  to  do  any  labor  of  any  kind.  All  these  witnesses  attrib- 
ute big  disability  to  the  injury  stated  in  his  application. 

Your  committee  are  of  opinion  that  the  weight  of  testimony  is  deci- 
dedly with  the  claimant,  and  recommend  that  he  be  placed  on  the  pen- 
sion-rolls at  the  rate  of  one-half  disability. 
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45th  C017GBESS, )  SENATE.  /  BEPOBT 

2dBe8sum.       §  \  No.  320. 


IS  THE  SENATE  OF  THE  UNITED  STATES. 


May  6, 1878.— Ordered  to  be  printed. 


Mr.  KiBKWOOD,  from  the  Committee  on  Pensions,  submitted  the  fol- 
lowing 

REPORT: 

[To  acoompany  biU  B.  H.  1044.] 

The  Committee  on  Pensions^  to  whom  was  referred  the  Mil  {R.  B.  1044) 
granting  a  pension  to  A.  M.  Tinsley^  of  Trousdale  County ,  Tennessee^ 
late  of  the  Mrst  Begiment  Tennessee  Volunteers  in  the  Mexican  war^  have 
considered  the  same^  and  report : 

That  the  claim  of  this  applicant  for  a  pension  is  still  pending  in  the 
Pension  Bureau,  awaiting  farther  testimony.  The  committee  do  not 
deem  it  advisable  to  anticipate  the  final  action  of  the  Oommissioner  of 
Pensions,  and  therefore  ask  to  be  discharged  from  the  farther  consider- 
ation of  the  bill. 

O 
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45th  C0VOBB8S, )  SENATE.  (  Report 

2d  Sesaum.       ]  \  No.  321. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 


May  6, 1878.— Ordered  to  be  printed. 


Mr.  KiRKWOOD,  from    the  Committee   ou  PeDsions,  sabmitted    the 

following 

EEPORT: 

[To  aocompaDy  bill  H.  R.  439.] 

The  Committee  on  Pensions^  to  whom  was  referred  the  bill  (H.  R.  439) 
granting  a  pension  to  Jonathan  R.  Tihnan^  have  considered  the  same  and 
report: 

The  sabstautial  facts  in  the  case  are  correctly  stated  in  the  report  of 
the  House  committee,  which  report  yoar  committee  adopt,  as  follows: 

Jonathan  R.  Tilman  alleffee  that  he  was  an  aaaistant  sarj^eon  of  the  Sixteenth  Rej;- 
iment  Indiana  VolonteeTs  m>m  March  20, 1862,  until  Jane  20, 1862,  and,  while  in  the 
line  of  his  dnty  daring  said  period,  from  exposure,  he  contracted  coxalgia,  or  hip 
diaeaae. 

Richard  Owen,  late  colonel  of  the  Sixteenth  Regiment  Indiana  Volanteers,  swears 
that  Tilman  was,  at  the  early  organization  of  his  resiment,  appointed  and  commie- 
sioned  by  OoTemor  O.  P.  Morton,  assistant  snrgeon  of  the  regiment,  and  that,  in  the 
early  formation  of  said  regiment,  there  was  not  among  them  a  fhll  knowledge  regard- 
ing the  necessary  formalities  to  make  their  acts  conformable  to  military  law.  Hence 
it  happened  that  Dr.  Tilman,  although  commissioned  6th  March,  1862,  and  doing 
duty  three  months  before  he  was  incapacitated  by  ill  health,  was  never  regularly 
mustered  into  the  United  States  service.  He  left  a  lucrative  practice,  and  devoted 
himself  faithfully  to  the  csre  of  the  sick  at  Camp  Morton,  Indiana,  and  was  prostrated 
by  disease,  sent  home,  and  has  remained  a  cripple,  incapable  ever  since  of  active  duty, 
in  eonsequence  of  the  disease  incurred  in  the  discharge  of  his  duty  as  assistant 


.  M.  J.  Bray,  late  surgeon  of  said  regiment,  swears  that  Dr.  Tilman  rendered  val- 
uable services  to  the  government  in  obtaining  recruits ;  that  after  the  battle  of  Shilob, 
he  went,  by  deponent's  orders,  to  Indianapolis,  and  performed  duty  in  Camp  Morton, 
rendering  mtdical  services  to  a  large  number  of  prisoners ;  that  erysipelas  prevailed 
among  the  prisoners  as  an  epidemic,  and,  after  a  month  or  more  of  exposure,  he  con- 
tracted said  diseaw,  which  fell  in  his  right  hip,  and  he  is  now,  and  always  will  be,  a 
cripple.  Dr.  W.  W.  Slaughter  swears  that  he  was  appointed  the  successor  of  Dr.  Til- 
man, who  had  been  prostrated  by  disease  and  sent  home,  being  no  longer  able  to  serve 
as  assistant  snrgeon  of  said  regiment ;  that  he  was  intimately  acquainted  with  him 
before  his  connection  with  the  Army,  and  knows  that  he  was  a  sound  and  active  man, 
and  he  verily  believes  that  it  was  the  exposure  in  the  service  that  brought  on  him  the 
hip  disease. 

Yonr  committee  are  of  opinion  that  the  case  is  a  meritorious  one ; 
they  therefore  report  back  the  bill  without  amendment  and  recommend 
its  passage. 


Digitized  by  LjOOQIC 


Digitized  by  LjOOQIC 


45th  Goxoress,  )  SENATE.  (  Bepobt 

2d8e9sum.       f  \  No.  322. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 


Mat  6, 1878.— Ordered  to  lie  printed. 


Mr.  EiRKwooDy  from  the  Committee  on  Pensions,  submitted  the  fol- 
lowing 

REPORT: 

[To  accompaDy  bill  H.R.  3113.] 

The  Committee  on  Pen8ion8f  to  wkom  was  referred  Rouse  bill  3113,  "  An 
ad  granting  a  pension  to  Mrs.  Emily  R.  Lyfordy^  have  considered  the 
same  J  and  report: 

The  report  of  the  Hoase  committee  is  as  follows : 

It  ^>peaTB  from  the  testimony  filed  in  this  case  that  William  O.  Lyford,  the  son  of 
the  petitioner,  enlisted  in  the  seryice  of  the  United  States  June  4, 1861,  and  was  made 
corporal  in  Company  F,  Second  Regiment  New  Hampdiire  Yolnnteers ;  was  discharged 
September  4, 1861,  and  re-enlisted  October  23  of  the  same  year,  and  was  mustered  in  as 
Bergeant  of  Company  B,  Fifth  Regiment  New  Hamnshire  Yolnnteers.  On  NoTcmber 
10, 1862,  he  was  promoted,  and  mustered  in  as  secona  lieutenant  of  the  same  company. 
KoTember  6, 1863,  he  was  honorably  discharged  on  account  of  physical  disability,  and 
about  two  weeks  after  he  died  of  cnronio  diarrhea.  His  mother,  now  82  years  of  age, 
poor  and  dependent  upon  him  for  support,  was  granted  a  pension,  but,  as  there  seems 
to  have  been  some  doubt  in  the  mind  of  the  examiner  as  to  when  he  was  mustered 
in  as  lieutenant,  she  only  reoeiyes  serffeant's  pension.  She  now  asks  for  the  pension  of 
first  lieutenant.  It  seems  by  the  eyidence  that  the  soldier  was  actually  promoted  to  a 
first  lieutenancy  in  October,  1862,  and  seryed  in  such  position,  but  was  neyer  mustered 
in  with  such  rank,  but  it  is  yery  clear  that  he  was  mustered  in  as  second  lientenant. 
The  report  of  the  A^jutant-Qeneral,  on  file  in  the  case,  expressly  states  that  the  record 
shows  tliat  he  was  mustered  as  second  lieutenant,  to  date  from  Noyember  10, 1862.  He 
eerred  a  year  after  such  muster,  and  the  committee  are  clearly  of  the  opinion  that  his 
i&other  is  entitled  to  the  pension  of  a  second  lieutenant. 

The  testimony  in  the  case  fully  sastains  the  report  of  the  Hoase  com- 
nittee. 

Year  committee  therefore  adopt  the  same,  atid  report  back  the  bill 
^thoQt  amendment,  and  recommend  its  passage. 
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45th  Congress,  ^  SENATE.  (  Report 

M  Session.       J        .  )  No.  323. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 


May  6,  1878.— Ordered  to  be  printed. 


Mr.  EiRKWOOD,  from  tbe  Committee  on  PeDsioDS,  submitted  tbe  fol- 
lowing 

REPORT: 

[To  accompBDy  bill  S.  1188.] 

The  Committee  on  Pensions^  to  whom  teas  referred  the  petition  of  Hannpn 
Vaun  for  a  penaiofij  have  considered  the  same,  and  submit  their  report, 
as  follows : 

The  claimant  was  a  slave  in  the  State  of  Alabama  prior  to  tbe  late 
civil  war.  He  is  now  a  very  old  man,  entirely  unable  to  labor.  His  son 
Levi,  or  Lee,  Debow  was  also  a  slave.  On  December  21, 1863,  tbe  son 
enlisted,  and  was  mustered  as  a  private  in  Company  K,  Seventeenth 
Regiment  United  States  Colored  Troops,  and  died,  of  disease  contracted 
io  the  service,  March  4, 1864.  Claimant  alleges  that  he  was  dependent 
on  the  deceased  soldier  for  support,  and  applies  for  a  pension  on  that 
ground.  The  Commissioner  of  Pensions  rejected  his  application,  on  the 
ground  that  it  did  not  satisfactorily  appear  that  the  claimant  was  de- 
pendent upon  or  supported  by  the  soldier. 

The  proof  on  this  point  is  not  as  clear  as  is  desirable,  and  from  tbe 
nature  of  the  case  it  is  almost  impossible  it  should  be  so.  Both  the 
claimant  and  the  deceased  soldier  were  slaves.  The  claimant  was,  by 
reason  of  age  and  infirmity,  unable  to  labor.  As  long  as  the  relation  of 
master  and  slave  continued,  it  is  shown  that  the  master  properly  cared 
for  the  old  man,  and  the  son,  who  belonged  to  another  master,  on  holi- 
days and  at  other  times,  as  he  had  opportunity,  worked  for  and  aided 
his  old  father.  The  son  enlisted  December  21, 1863,  after  the  emanci- 
patioo  proclamation  had  changed  the  relation  of  master  and  slave,  and 
died  in  less  than  three  months  after  enlistment  The  evidence  is  satis- 
factory that  before  his  enlistment  he  did  aid  in  supporting  bis  father ; 
and  while  it  is  not  shown  that  he  did  so  after  his  enlistment,  your  com- 
mittee are  of  opinion  his  former  conduct  and  the  short  time  elapsing 
after  his  enlistment  before  his  death  raise  a  reasonable  presumption 
that  he  did  so  aid. 

Yoar  committee,  therefore,  report  the  accompanying  bill,  and  recom- 
mend its  passage. 
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45th  Congbess,  ^  S£NATE.  /  Repobt 

2d8e8sum.       ]  \  No.  324. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 


May  6, 1878.— Ordered  to  be  printed. 


Mr.  KiRKWOOD,  from  the  Committee  on  PeDsions,  sabmitted  the  follow- 
ing 

REPORT: 

[To  accompany  biU  H.  B.  3570.] 

The  Committee  an  Peiisums^  to  whom  was  referred  the  House  bill  3570, 
^^Ah  act  granting  an  increase  of  pension  to  John  Murphy^  late  private  Com- 
pany Fj  Fifth  Regiment  United  States  InfantryS^  have  considered  the 
aamcy  and  report : 

The  evidence  in  the  case  sustains  the  report  of  the  Honse  committee, 
which  is  as  follows : 

The  petitioner  is  now  receiving  a  pension  of  |24  per  month,  but  he  now  applies  for 
io  increase  to  t^  per  month,  under  the  act  of  June  18, 1874,  for  "  blindness  of  both 
•yes." 

The  petitioner  was  examined  by  Dr.  John  E.  Carpenter,  the  examinins  surgeon, 
Angust  16, 1877,  when  he  reported  that,  in  his  opinion,  there  was  some  useful  vision  in 
the  right  eye,  and  that  the  petitioner  was  receiving  all  the  pension  to  which  he  was 
eotitled. 

There  is  abnndant  non-professional  evidence  that  the  petitioner  is  totally  blind,  so 
M  to  require  the  constant  attendance  of  another  person,  and  this  evidence  is  fortified 
by  the  testimony  of  Dr.  W.  V.  Marmion,  sworn  to  February  ,5, 1878,  which  says :  *'  I 
h^ye  carefoUy  examined  John  Murphy's  eyes,  and  find  that  he  is  totally  and  hopelessly 
blind." 

Tonr  oomniittee  report  back  the  bill  without  amendment,  and  recom* 
meud  its  pasaage. 
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4aTH  GONOBESS,  )  SENATE.  (  BEPOBT 

2dSetrion.       f  )  No. 325. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 


May  6, 1878.— Otdered  to  be  printed. 


Sir.  Bailet,  from  the  Committee  oa  PeDsions,  submitted  the  following 

REPORT: 

[To  accompany  bill  H.  R.  3098.] 

The  Cmnmittee  on  Pensions^  to  whom  was  referred  tlie  bill  (Jf.  B.  3098) 
grawHng  a  pension  to  Joseph  L.  Toung^  late  a  private  in  Company  E^ 
Eleventh  Regiment  Maine  Volunteer  Infantry^  have  had  the  same  under 
eonsiderationj  and  ask  leave  to  make  the  following  report : 

Said  ToQDg  was  drafted  and  mustered  into  the  military  service  of  the 
UDited  States  on  the  13th  October,  1864,  and  was  discharged  on  ac- 
eoQut  of  disability  on  the  11th  Angnst,  18d5. 

The  testimony  of  two  surgeons  who  examined  him  at  the  time  he  was 
drafted,  and  of  other  persons  who  knew  him  at  and  before  that  time, 
shows  that  he  was  then  a  sound  and  able-bodied  man.  When  dis- 
charged from  the  Army  he  was  diseased,  and  has  been  an  invalid  to 
this  day.  His  claim  for  a  pension  was  rejected,  because,  on  the  certifi- 
cate of  discharge,  it  was  stated  by  the  officer  commanding  his  company 
that  when  he  joined  the  reeiment,  28th  December,  1864,  he  was  not  an 
able-bodied  man.  But  he  had  then  been  for  more  than  two  months  an 
enlisted  soldier,  and,  it  is  shown,  had  contracted  the  disease  with  which 
he  is  now  afflicted  after  the  date  of  the  enlistment,  and  before  or  about 
the  time  he  joined  the  regiment 

The  committee  is  of  opinion  that  by  reason  of  disease  contracted  in 
the  military  service  he  is  unable  to  support  himself  by  his  own  labor, 
and  recommend  that  the  bill  do  pass. 
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45th  Congbbss,  )  SENATE.  (  Bepobt 

2d  Session.       ]  \  No.  326. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 


May  6,  1878. — Ordered  to  be  printed. 


Mr.  BaHjET,  fr^m  the  Commitbee  on  Penfci)n8,  sabmitted  the  following 

EEPORT: 

[To  acoompany  bill  8.  1059.] 

The  Committee  an  Pensions ^  to  whom  teas  referred  the  hill  {8. 1059)  grant* 
ing  a  pension  to  Jacob  8.  Sunt^  late  captain  of  Company  Oj  Fifth  Begi* 
fnenl  of  Iowa  Volunteers^  have  had  the  same  under  consideration^  and  ask 
leave  to  report: 

That  it  is  not  satisfactorily  shown  that  Captain  Hunt  received  the  in« 
jaries  mentioned  in  his  proofs  while  in  the  military  service  of  the  United 
States,  and  it  does  clearly  appear  that  his  resignation  as  captain  was 
accepted  because  of  his  inefficiency  as  an  officer. 

Xoar  committee  is  of  opinion  that  there  is  no  merit  in  the  claim,  and 
recommend  that  the  bill  be  indefinitely  postponed. 


Digitized  by  LjOOQIC 


Digitized  by  LjOOQIC 


45th  Congress,  I  SENATE.  (  Report 

U  8e$sum.       ]  \  No.  327. 


IN  THE  SENATE  OF  TEE  UNITED  STATES. 


May  6, 1878.— Ordered  to  be  printed. 


Mr.  Bailet,  from  the  Committee  on  Pensions,  submitted  the  following 

REPORT: 

[To  aooompahy  bill  8.  996.] 

The  Committee  on  PermonSj  to  whom  was  referred  the  bill  {8.  996)  granting 
an  increase  of  pensian  to  Udmund  Woog^  have  had  the  same  under  con- 
dderationf  and  ask  leave  to  report : 

That  at  the  battle  of  Ball  Eaii,  said  Woog,  an  enlisted  soldier  in  the 
Army  of  the  United  States,  was  wonnded  by  a  shot  that  destroyed  the 
•Qterior  part  of  theMower  jaw  and  part  of  his  tongue.  In  consequence 
of  this  wound  he  is  unable  to  masticate  his  food ;  his  health  is  seriously 
impaired,  and  his  sight  is  seriously  affected.  The  medical  examiner 
certifies  the  injuries  received  are  equivalent  to  the  loss  of  an  arm  at  or 
above  the  elbow,  but  the  Commissioner  of  Pensions  decided  that,  in  bis 
view  of  the  law,  he  was  constrained  to  decide  against  the  application 
for  an  increase  of  pension. 

It  appears  that  at  the  time  of  his  enlistment  the  said  Woog  was 
stadying  law,  with  a  view  to  become  a  legal  practitioner,  and  by  reason 
of  the  injury  to  his  tongue,  his  power  of  speech  was  impaired  to  such  a 
de^rree  that  be  was  compelled  to  abandon  his  profession. 

Tour  committee  is  of  opinion  that  the  injury  is  greater  than  the  loss 
of  an  arm  above  the  elbow,  and  recommend  the  passage  of  the  bill  with 
the  following  amendment : 

Strike  out  all  after  the  word  ^'volunteer"  in  the  seventh  line  and  insert 
^*at  twenty -four  dollars  per  month,  which  shall  be  in  lieu  of  his  present 
pension  from  and  after  the  passage  of  this  act." 
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45th  Congress,  \  SENATE.  /  Bepobt 

2d  iSemon.       (  )  No.  328. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 


May  6, 1878.— Ordered  to  be  printed. 


Mr.  Bailey,  from  the  Committee  on  Pensions,  submitted  the  following 

REPOKT: 

[To  accompany  bill  S.  1077.] 

Ike  Committee  on  Pensions ^  to  whom  was  referred  Senate  hill  No.  1077, 
granting  a  pension  to  Mrs.  Narcissa  Powell^  widow  of  Patrick  Bainey^ 
and  directing  the  arrears  to  he  paid  to  her  from  the  date  of  the  death  of 
Iter  husband  to  the  date  of  her  marriage  to  Eufus  0.  Powell^  have  had  the 
same  under  consideration^  and  report : 

That  said  Patrick  Bainey  was  an  enlisted  soldier  in  the  Army  of  the 
United  States,  who  died  in  Jaly,  1865,  of  a  disease  contracted  while  he 
vras  in  the  military  service  of  the  United  States,  and  while  in  the  line 
of  his  daty.  That  the  said  Narcissa  was  the  widow  of  the  deceased, 
ind  has  not  made  an  application  for  a  pension  until  since  her  marriage 
to  her  present  hnsband  in  January,*  1874,  more  than  five  years  after  the 
right  to  the  pension  accrued. 

Your  committee  is  of  opinion  that  the  pension  should  not  be  allowed, 
ind  ask  to  be  discharged  from  the  further  consideration  of  the  bill. 
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45th  Congbess,  \  SENATE.  (  Report 

U  Session.       i  .  <  No.  329. 


IN  THE  SENATE  OP  THE  UNITED  STATES. 


Mat  6, 1878.— Ordered  to  be  printed. 


Mr.  Bailkt,  from  the  Committee  od  Pensious,  sabmilted  tbe  foUowiDgr' 

REPOET: 

[To  accompany  bill  S.  1189.] 

The  Committee  on  Pensions j  to  ichom  \c€ls  referred  the  petition  of  Ellen 
Devlin^  widow  of  Patrick  Devlin^  asking  that  a  pension  he  granted  to^ 
her  J  have  had  the  same  under  consideration^  and  ask  leave  to  report : 

They  find  that  Patrick  Devlin,  the  hasband  of  petitioner,  was  an  en- 
listed soldier  in  the  Army  of  the  United  States  and  in  the  military 
service  for  more  than  twenty  years,  was  honorably  discharged,  and, 
having  become  disabled  b;  reason  of  disease  contracted  in  the  service 
and  in  the  line  of  duty,  was  placed  upon  the  pension-rolls^  and  drew  a 
pension  nntil  1875,  when  he  died  of  disease  contracted  in  the  service. 
His  widow  is  old,  infirm,  and  poor,  and  the  committee  recommend  that 
her  name  be  placed  on  the  pension-rolls,  and  that  the  accompanying 
bill  be  passed. 
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45th  GONORXSS,  I  SENATE.  (  BSPOBT 

2d  Sessian.       f  \  No.  330. 


IN  THE  SENATE  OP  THE  UNITED  STATES. 


May  6, 1876.^0rdered  to  be  printed. 


Mr.  Ingalls,  from  the  Committee  on  Pensions,  submitted  the  following 

EEPORT: 

[To  aooompany  bill  H.  B.  3115.] 

The  Comfnittee  on  PenHons^  to  whom  was  referred  the  Mil  (IT.  R.  3115) 
granting  a  pension  to  Elizabeth  Tottenj  widow  of  the  late  Commodore 
Bei^min  J.  Totten,  report : 

That  Commodore  Totten  entered  the  United  States  Navy  as  midship- 
man in  1823,  and  was  promoted  through  snccessive  grades  to  the  rank 
of  commodore,  which  he  held  at  the  time  of  his  death,  having  been  in 
the  service  of  his  country  flfty-fonr  years.  In  addition  to  his  other  val- 
uable services,  he  was  the  author  of  a  book  on  seamanship,  which  was 
adopted  by  the  Navy  Department  as  a  text-book,  and  used  for  the  in- 
stniction  of  cadets  at  the  Naval  Academy,  and  for  which  he  never  re- 
ceived any  pecuniary  compensation. 

He  died  in  May,  1877,  at  the  age  of  seventy-one,  and  left  his  widow 
in  destitute  circumstances. 

Her  claim  for  pension  was  rejected  by  the  Commissioner,  for  the  dis- 
ease of  which  the  commodore  died  was  contracted  while  he  was  on  the 
retired-list. 

As  under  the  provisions  of  the  general  pension  law  the  widow  and 
heirs  only  of  those  officers  who  were  on  the  active-list  at  the  time  of 
their  decease  are  entitled  to  pension,  the  committee  recommend  the 
passage  of  the  bill. 
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45th  Gokgbess,  )  SENATE.  (  Ebpobt 

2d  aes9wn.       ]  \  No.  331. 


IN  THE  SENATE  OP  THE  UNITED  STATES. 


Mat  6, 1878.— Agreed  to  and  ordered  to  be  printed. 


Mr.  Habbis,  from  the  Committee  oa  the  District  of  Columbia,  sabmit« 

ted  the  following 

EEPORT: 

The  (hmmittee  on  the  District  of  Columbia,  to  whom  was  referred  thepeti^ 
tion  of  Joseph  WilliamSj  asking  that  he  be  paid  the  sum  often  thousand 
dollars  for  extra  work  upon  the  ^^Jefferson  School  building,^  having  had 
the  same  under  consideration^  submit  the  following  report : 

On  the  4th  May,  1871,  the  petitioner  and  one  S.  S.  Hant  entered  into 
a  contract  with  the  corporation  of  the  city  of  Washington  to  famish 
materials  and  construct  the  '^  Jefferson  School  building,"  according  to 
certain  plans  and  specifications  filed  with  and  made  part  of  said  con- 
tract, and  complete  the  same  on  or  before  the  1st  day  of  July,  1872,  and 
about  that  time  the  building  was  completed  in  a  manner  satisfactory  to 
the  snpervising  architect  and  the  building  committee. 

The  contract  price  for  the  building  was  $84,595,  but  in  this  contract 
was  included  the  heating  apparatus,  estimated  in  the  contract  at  $5,875. 

The  building  committee  released  the  contractors  from  their  obligation 
to  put  in  the  heating  apparatus,  and  made  a  contract  with  other  par- 
ties to  put  it  in,  at  a  cost  of  $15,360.90,  upon  which  contractors  saved 
19,495.90. 

Deducting  the  contract  price  of  the  heating  apparatus  from  the  contract 
price  of  the  building,  reduces  the  latter  to  the  sum  of  $78,720,  which  was 
paid  them,  and  an  additional  bill  for  <<  additional  work  on  contract," 
$4,645.20,  making  $83,365.20,  which  was  paid  these  contractors  for  this 
building  without  the  heating  apparatus,  which  cost  $15,360.90,  as  above 
stated. 

The  petitioner  states  in  his  petition,  which  is  sworn  to,  that  he 
is  entitled  to  additional  compensation  because  he  alleges  that  there 
were  some  alterations  in  the  plans  and  specifications  which  involved 
additional  cost  both  in  material  and  work,  and  he  supports  his  petition 
by  several  ex-parte  affidavits  which  state  in  a  general  way  that  in  the 
opinions  of  affiants  the  payment  of  ten  thousand  dollars  to  these  con- 
tractors over  and  above  the  contract  price  would  not  be  unreasonable, 
and  the  supervising  architect  says  that  such  allowance  would  be  "  equit- 
able." 

Upon  examination  the  committee  finds  that  these  contractors  were 
not  only  relieved  by  the  building  committee  to  the  extent  of  $9,495.90  in 
the  matter  of  the  heating  apparatus,  but  they  have  been  paid  the  sum 
of  94,645.20  for  extra  work. 

If  they  were  entitled  to  further  compensation  for  extra  work  or  material 
their  appeal  should  have  been  made  to  the  corporate  authorities  withu 
whom  they  contracted,  and  who  possessed  all  information  necessary  t^C 
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a  just  and  lair  determinatioa  of  the  matter,  aod  if  jastice  was  not  done 
them  npon  soeh  appeal,  the  ooorts  were  open  to  them  where  ihej  conld 
have  foand  redress  npon  a  full  inTestifsaUon  of  all  the  facts,  npon  ex- 1 
amination  aod  eross-ezamination  oi  witnesses,  bot  instead  of  this,  the  I 
petitioner  in  1873  i4>pealed  to  the  oonncil  and  honse  of  d^egates  of  thej 
District  of  Colnmbia,  npon  his  own  statements  and  ex-pmrie  affldavita. 

The  matter  was  investigated  by  the  committee  on  claims  of  that  boOj, 
which  committee  made  an  adverse  report,  and  on  the  1st  of  !Novembei,| 
1877,  his  petition  to  Congress  was  presented. 

The  committee  is  of  opinion  that  the  contractors  have  been  fhUy  paid,! 
bnt  if  there  was  donbt  npon  that  point,  no  reason  is  assigned  for  tUl 
failare  of  the  contractors  to  seek  whatever  redress  they  were  entitled  toj 
if  any,  in  the  conrts,  where  the  investigation  ooald  have  been  mnch  mo 
foil  and  satisfactory  than  any  investigation  that  Congress  can  make  of  I 
snch  matter.  | 

The  committee  recommend  that  the  claim  be  rejected  and  disallowed. 
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JjiH  Congress,  )  SENATE.  (  Bepobt 

U  Segnon.       i  \  No.  332. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 


May  6, 1878.— Ordered  to  he  printed. 


Mr.  LvoALLS,  from  the  Cominittee  oa  Pensions,  submitted  the  following 

REPORT: 

[To  accompany  bill  S.  862.] 

Ik  Committee  an  Pensions^  to  tchom  teas  referred  the  bill  {S.  862)  granting 
a  pension  to  George  Foster j  report : 

That  Foster  enlisted  March  12,  18G7,  at  Memphis,  Todd.,  and  was 
assigned  to  Company  0,  Tenth  Eegiment  United  States  Cavalry.  The 
Adjntant-Oeneral  reports  of  this  soldier  that  he  deserted  December  5, 
lS6Sj  near  Fort  Hayes,  Eans.,  and  was  apprehended  December  9, 1868, 
near  Fort  Zarah^  Eans.  He  was  discharged  Aagast  16, 1870,  at  Fort 
Barker,  on  sorgeon's  certificate  of  disability,  becaose  of  loss  of  both 
legs  by  amputation  for  frost-bite.  This  man  was  drunk  and  not  in  line 
of  duty  when  frost-bitten. 

Iq  reply  to  a  request  from  the  Commissioner  of  Pensions  for  any  evi- 
dence on  file  in  the  War  Department  bearing  on  this  case,  the  Adjutant- 
General  states  that  •  •  •  voluminoM  evidence^  including  that 
of  the  claimant  himself  j  is  on  file  proving  that  he  was  under  the  influence  of 
liquor  when  his  legs  were  frost-hitten. 

There  is  no  evidence  before  the  committee  in  support  of  this  claim, 
nor  to  disprove  the  statement  that  he  was  a  deserter  and  intoxicated 
when  be  received  his  injuries. 

The  committee  do  not  believe  the  claim  to  be  meritorious,  and  there- 
fore recommend  the  rejection  of  the  bill. 
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45th  Congress,  \  SENATE.  (  Report 

2d  ScMian.       I  )  No.  333. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 


May  6, 1878.— Ordered  to  be  printed. 


Mr.  Ingauls,  from  the  Committee  on  Pensions,  submitted  the  following 

REPORT: 

[To  accompaDy  bill  H.  R.  941.] 

The  Gammitiee  on  PenHons,  to  wham  was  referred  H.  R.  941,  <<  An  act  grant- 
ing a  pension  to  George  Orove^  report : 

That  Grove  was  a  private  soldier  in  Company  F,  Second  Regiment 
United  Slates  Infantry.  While  serving  with  his  regiment  at  Moant 
Yemen,  Ala.,  he  was  injured  by  the  explosion  of  a  small  fleld-gun 
while,  with  other  soldiers  at  that  post,  he  was  engaged  in  firing  a  na- 
tioDal  salnte  in  commemoration  of  the  ninety-ninth  anniversary  of  our 
National  Independence.  This  injury  resulted  in  amputation  of  the  leg 
at  the  knee-joint 

In  the  soldiei^s  certificate  of  disability  his  captain  says :  ^<  Though 
not  injured  strictly  in  the  line  of  duty,  the  fact  that  the  self-imposed 
task  which  cost  him  so  dear  was  patriotic  and  praiseworthy,  commends 
him  to  the  generous  consideration  of  the  government  he  was  serving. 
It  is  recommended  that  he  receive  a  full  pension." 

The  claim  was  rejected  by  the  Commissioner  of  Pensions  on  the 
jnx)and  that  the  soldier  was  not  strictly  in  the  line  of  duty ;  but  the 
Commissioner  adds  that  ^'  the  case  appears  to  be  one  of  merit." 

The  committee  recommend  that  the  bill  pass. 
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45th  Gonobsss.  )  BERATE.  (  Bbpobt 

2d  Senian.       f  )  No.  334. 


IN  THE  SENATE  OP  THE  UNITED  STATES. 


Mat  6, 187a— Ordered  tM>  be  printed. 


Mr.  IKGALLS,  from  the  Committee  on  Pensions,  submitted  the  following 

REPORT: 

[To  aooompany  biU  H.  B.  3730.] 

The  Committee  an  Pensioner  to  whom  was  referred  the  bill  H.  E.  3730, 
having  had  the  same  under  consideration^  make  the  follomng  report : 

That  Elizabeth  Beese,  the  widow  of  John  Reese,  filed  her  application 
for  a  widow's  pension  August  30,  1872,  alleging  that  her  husband  died 
Jaly  20, 1871,  of  acute  rheumatism  and  exhaustion,  contracted  while  in 
the  line  of  his  duty  as  a  private  soldier  of  Gompany  C,  Fourteenth 
fiegiment  of  New  York  Volunteers. 

During  bis  lifetime  the  soldier  was  in  receipt  of  a  pension  of  eight 
dollars  per  month  for  loss  of  fore-finger  of  right  hand  and  hydrocele. 
The  widow^s  application  was  rejected  by  the  Commissioner  of  Pensions 
for  the  reason  that  the  disease  of  which  the  soldier  died  was  contracted 
after  his  discharge  from  the  service,  and  was  not  the  result  of  disease 
contracted  therein. 

Beese  entered  the  service  at  the  age  of  33,  and  was,  according  to  the 
evidence,  a  physically  sound  man  at  that  time.  He  served  from  October 
7, 1861,  to  January  2, 1863,  and  was  then  discharged  because  of  loss  of 
index  finger  of  right  hand  and  chronic  orchitis. 

The  AdJQtant-Oeneral  makes  the  following  indorsement  upon  his 
certificate  of  discharge :  <^  The  within-named  man  was  discharged  at 
Washington,  D.  C,  January  7,  1863,  and  the  injury  for  which  dis- 
charged was  of  itself  sufficient  to  entitle  him  to  his  discharge  upon  this 
certificate." 

Six  months  before  Reese  died  Dr.  D.  P.  Bissell  examined  and  pre- 
scribed for  him,  and  found  him  suflfering  with  a  complication  of  chronic 
diseases,  viz,  hernia,  induration  and  enlargement  of  one  testicle,  disease 
of  both  kidneys,  disease  of  the  bladder,  and  a  bronchial  cough. 

Dr.  Job  S.  Stephens  testifies  that  he  was  called  to  see  Reese  and  pre- 
scribed for  him  up  to  a  month  or  six  weeks  of  his  death.  Found  him 
laboring  under  acute  rheumatism.  He  was  lame;  his  joints  were 
swollen. 

Fred.  Bennhardt  and  Christian  Scherer,  comrades,  testify  in  general 
terms  to  the  soldier's  wounds  received  at  Malvern  Hill.  They  saw  him 
at  the  time  of  the  battle  of  Antietam  walking  en  route  to  Baltimore 
slowly.  He  complained  of  much  stififness  and  pain.  Saw  him  afterward 
inlJtica  in  Hay,  1871,  and  heard  him  complain  of  the  same  pain  aud 
stiifhess  in  his  limbs  ^m  rheumatism. 

The  committee  recommend  the  passage  of  the  bill. 
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45th  Gonobsss,  \  SENATE.  ( BEPORr 

2d  Session.       f  \  No.  335. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 


May  6, 1878.— Ordered  to  be  printed. 


Mr.  Ingalls,  from  the  Gommittee  on  Pensions,  sabmitted  the  following^ 

REPORT: 

[To  acoompaDj  bill  H.  R.  531.1 

The  Committee  on  Pensions j  to  whom  was  referred  the  bill  (ff.  J2.  531)  re- 
itorxng  the  name  of  Thomas  Brown  to  the  pension-rolls  ^  report: 

That  Brown  was  in  receipt  of  a  pension  at  $18  per  month  until  De- 
cember 2, 1874,  when  the  Pension  Office,  having  received  information 
that  the  disease  for  which  he  was  pensioned  (epilepsy)  had  its  origin 
before  he  entered  the  service,  iinstitnted  an  investigation,  through 
the  osuai  detective  measures,  and  on  the  receipt  of  the  report  of  the 
agent  to  whom  the  matter  had  been  referred,  his  name  was  dropped 
from  the  roll. 

The  report  of  this  agent,  the  evidence  before  the  committee,  and  the 
claimant's  awn  acknowledgment,  show  conclusively  that  he  was  sub- 
ject to  epileptic  fits  prior  to  his  enlistment 

Inasmuch  as  this  soldier  was  twice  accepted  by  the  United  States  as 
a  sound  man,  it  seems  rather  too  late  for  the  government  to  claim  that 
he  was  disabled  when  he  entered  the  service,  especially  as  he  was 
woanded  in  battle  and  served  till  the  close  of  the  war. 

The  committee  recommend  that  the  bill  do  pass. 
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45th  Congress,  )  SENATE.  j  Bbpobt 

2dSes9i4m.       f  1  No.  336. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 


May  6, 1878.--Ordered  to  be  printed. 


Mr.  Ingalls,  from  the  Committee  on  Pensions,  snbmitted  the  following 

REPORT: 

[To  aocompaDy  bill  S.  652.] 

The  Cammittee  on  PensianSj  to  whom  teas  referred  the  bill  {S.  852)  granting 
a  pension  to  Mary  E.  Pauley j  tcidoic  of  James  Pauley j  have  considered  the 
samej  and  report : 

That  James  Paalej  enlisted  in  Company  B,  Thirtieth  Regiment  New 
York  Volunteers,  on  the  Ist  day  of  Jane,  1861,  and  was  honorably  dis- 
charged Jane  18, 1863,  by  reason  of  expiration  of  term  of  service.  He 
died  May  8, 1868,  and  his  widow,  Mary  E.  Pauley,  claims  a  pension  on 
tbe  ground  that  the  disease  of  which  he  died  originated  in  the  service 
of  tbe  United  States.  In  support  of  this  she  produces  the  testimony 
of  Seymour  Scott,  who  was  captain  of  her  husband's  compan^^  who 
swears  that  he  was  well  acquainted  with  Pauley  while  in  the  service, 
and  knew  that  he  was  in  perfect  health  at  the  time  of  his  enlistment 
He  further  states  that  Pauley  contracted  a  severe  cold,  which  resulted 
in  a  disease  of  the  bowels  and  fever,  and  believes  the  soldier  died  from 
the  disease. 

J.  R.  Boolware,  M.  D.,  was  well  acquainted  with  the  soldier  and  at- 
tended him  as  his  physician  from  August,  1865,  until  his  death.  Pauley 
bad  frequent  attacks  of  disease  of  the  bowels,  which  he  alleged  to  have 
been  contracted  in  the  service,  and  which  were  of  such  a  nature  as 
readily  result  from  exposures  incident  to  a  soldier's  dutv  in  a  campaign. 

About  May,  1861,  he  was  attacked  with  pneumonia,  which  affiant 
truly  believes  resulted  fatally  in  consequence  of  the  soldier's  enfeebled 
and  wasted  condition. 

John  M.  Bigelow,  M.  D.,  testifies  that  he  is  the  son  of  Uriah  O.  Bige- 
low,  H.  D.,  who  died  February  27, 1873 ;  that  he  distinctly  remembers 
the  case  of  James  Pauley,  who  was  treated  by  his  father  for  a  disease 
of  the  bowels,  which  the  soldier  alleged  was  contracted  in  the  service. 
The  records  of  the  Surgeon-Gtoneral  do  not  show  treatment  for  disease 
of  the  bowels,  but  there  is  a  record  of  gun-shot  wound  in  left  leg  received 
at  Fredericksburg,  Ya.,  for  which  he  was  sent  to  Armory  Square  Hos- 
pital, at  Washington,  D.  O.  He  was  furloughed  January  3, 1863,  and 
reported  at  post  hospital,  Albany,  N,  Y.,  January  31, 1863,  from  which 
he  was  discharged  April,  1863. 

The  claim  was  rejected  by  the  Pension  Office  on  the  ground  that  Pau- 
ley's death  cannot  be  traced  to  any  disease  originating  in  the  service. 

Tbe  committee  are  of  opinion  that,  while  the  case  is  not  free  from 
doubt,  the  preponderance  of  evidence  is  in  favor  of  the  claimant,  and 
they  therefore  recommend  that  the  bill  do  pass. 
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4jth  Congress,  (  SENATE.  (  Report 

2d  Setsion.       i  \  No.  337. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 


May  6, 1878.— Ordered  to  be  printed. 


Mr.  Ingalls,  from  the  Committee  on  Pensions,  submitted  the  following 

REPORT: 

[To  accompany  biU  H.  R.  1809.] 

The  Committee  on  Pensions^  to  whom  teas  referred  the  bill  (H,  R.  1809) 
granting  a  pension  to  William  H.  ShultiSj  report  : 

That  Sholtis  enlisted  as  a  private  in  Company  E,  Fonrteenth  New 
York  Yolnnteers,  September  20, 1861,  and  was  discharged  May  23, 1863. 
He  re-enlisted  January  25, 1864,  and  served  until  the  expiration  of  the 
war.  He  asks  to  be  pensioned  for  a  partial  loss  of  eyesight  and  injury 
to  the  voice,  occasioned  by  the  concussion  of  an  exploding  shell  at  the 
battle  of  Fredericksburg  December  13, 1862.  He  alleges  that  he  was 
knocked  senseless  by  the  concussion,  and  for  thirteen  months  was  un- 
able to  speak  above  a  whisper.  He  partially  recovered  the  use  of  his 
Toice,  but  states  that  he  lost  his  eyesight  proportionably  as  he  regained 
his  voice. 

The  assistant  surgeon  of  the  regiment,  the  captain  of  the  soldier's 
company,  bis  family  physician,  who  knew  and  attended  him  before  and 
after  the  war,  and  Examining  Surgeon  A.  P.  Clarke,  all  swear  to  their 
personal  knowledge  of  the  disease  and  its  origin.  There  was  no  record- 
evidence  presented  when  this  claim  was  originally  filed,  but  upon  the 
parole  testimony  presented  to  the  Adjutant-General,  that  officer  has 
made  the  following  record : 

This  man  received  while  in  the  service,  at  the  battle  of  Fredericksbnrgi  December 
13,  lc<63,  an  injnry  to  his  eyes  by  the  concussion  of  the  explosion  of  a  shell. 

The  Pension  Office  was  not  satisfied  with  the  evidence  bearing  upon 
the  origin  of  the  disease,  and  referred  the  papers  to  a  special  agent 
with  instructions  to  take  additional  testimony  upon  that  point.  His 
report  includes  the  affidavit  of  claimant  and  twelve  others,  the  majority 
of  whom  swear  positively  to  their  knowledge  of  disability,  and  that  it 
originated  in  the  service.  The  agent  directs  attention  to  discrepancies 
existing  between  the  statements  of  some  of  the  witnesses  in  their  affi- 
davits made  before  him,  and  their  testimony  taken  one  or  two  years 
before.  Upon  this  report  the  pension  was  refused  on  the  ground  '^that 
the  alleged  disability  did  not  occur  in  the  service." 

The  committee  consider  that  the  claim  is  sustained  by  a  preponderance 
of  evidence,  and  recommend  the  passage  of  the  bill. 
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45th  Congress,  \  SENATE.  §  Bepobt 

2d  Session.       i  \  No.  338. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 


Kay  6, 1878. — Referred  to  the  Committee  on  AppropriatioDS  and  ordered  to  be  printed. 


Mr.  Maxby,  from  the  Committee  on  Post  Offices  and  Post-Boads,  sab- 

mitted  the  followiDg 

REPORT: 

[To  accompany  amendment  to  bill  H.  R.  4246.] 

The  Committee  on  Post-Offices  'and  Post-Roads  respectfully  recmnmend  the 
futjoined  amendment  to  the  bill  (H.  J2.  4246)  making  appropriations  for 
the  postal  service  for  the  fiscal  year  ending  June  30, 1879. 

The  sagacioos  and  friendly  Emperor  of  Brazil,  as  one  of  the  results 
of  his  recent  visit  to  the  United  States,  has  iudicated  a  most  earnest 
desire  to  establish  direct  mail  commnnication  with  onr  country  by  fast 
modem  iron  steamships,  bailt  and  owned  by  American  citisens,  and 
carrying  our  national  flag.  The  Committee  on  Post-Offlces  and  Post- 
Koads  do  not  hesitate  to  recommend  that  the  enterprise  thus  inanga- 
rated  by  Brazil  should  be  recognized  and  aided  by  the  United  States, 
and  that  the  wise  and  energetic  action  on  the  part  of  the  Emperor 
shoald  be  further  reciprocated  by  our  government  by  the  establishment 
of  an  additional  monthly  mail  between  New  Orleans  and  Galveston  and 
Kio  Janeiro,  thus  making  the  whole  a  regular  semi-monthly  mail-service 
between  the  two  conntries. 

The  present  methods  of  mail  commnnication  between  this  country  and 
Brazil  are  discreditable  to  American  enterprise,  and  present  a  formidable 
binderanoe  to  the  enlargement  of  our  trade  with  South  America.  There 
being  no  direct  line  of  steamers,  letters  from  this  country,  destined  for 
the  Atlantic  ports  of  South  America  below  Pernambaco,  go  first  to 
Liverpool,  three  thousand  miles,  and  thence  five  thousand  miles  by  the 
west  coast  of  Africa  to  Brazil.  Occasionally  a  British  steamer  comes  from 
Bio  to  New  York,  but  carries  no  return  mail,  for  she  goes  to  Europe  laden 
with  American  products  and  thence  back  to  Brazil  laden  with  European 
&brics.  The  passage  of  a  steamer  direct  from  the  United  States  to 
Brazil  is  now  unknown.  On  the  other  hand,  England,  France,  Oer* 
many,  and  Belgium  maintain  direct  steam  commnnication  with  Brazil 
at  large  cost,  maintaining  nine  regnlar  lines  of  large,  first-class  iron 
steamships.  The  result  of  this  lack  of  direct  transportation  of  mails, 
passengers,  and  merchandise  between  the  United  States  and  South 
America,  and  of  the  extraordinary  facilities  aflforded  by  European  lines, 
is  readily  and,  to  the  country,  most  painfnlly  apparent. 

Between  1870  and  1875,  inclasive,  Brazil  made  exports  of  the  total 
value  of  $577,041,492,  of  which  the  United  States  received  $274,148,500; 
showing  that  we  purchased  very  nearly  one-half  of  all  that  Brazil  ex- 
ported. 

Daring  the  same  period,  Brazil^made  imports  valued  at  $471,570,859.   ^ 
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2  APPROPRIATIONS   FOB  THE  POSTAL  SBRViCE. 

of  which  the  tTiiited  States  furnished  only  $48,853,535 ;  showiog  that 
-we  furnished  only  about  one  tenth  of  all  that  Brazil  imported. 

The  large  balance  against  us  in  our  trade  with  Brazil  for  this  period 
of  six  years,  $225,294,945,  was  remitted  by  us  through  England  and 
France  and  Germany,  which,  during  the  same  period  furnished  Brazil 
with  nearly  $400,000,000  worth  of  their  products. 

The  United  States  imports  from  and  exports  to  Brazil  for  the  last  five 
years  have  been  singularly  uniform,  viz : 


Year. 

Importa. 

Export*. 

1873 

138.540.376 
43.889.647 

42.088.863 
45. 446. 381 
43.498.041 

$7.0001987 

1874 

7.560^  S»i 
7.631.865 
7. 95^  91s) 

1875 

1876 

1877 

7,  407,  m 

Showing  a  balance  of  trade  against  us  during  these  five  years  of 
more  than  $175,000,000,  or  an  average  annual  balance  against  ua  of 
$35,000,000;  all  of  which  enoravoua  sum  we  have  yearly  paid  by  remit- 
tances to  Europe,  and  Europe  has  sent  her  mauufactures  to  Brazil  to 
an  equal  amount.  Or,  in  plain  words,  we  annually  pay  England,  France, 
and  Germany  $35,000,000  for  the  fabrics  which  they  send  to  Brazil. 

Our  imports  from  Brazil  are  principally  coffee,  \nih  svlso  some  rubber, 
hides,  wool,  and  sugar,  and  some  wooda  for  dyeing  and  for  oru^maftta- 
tion.  Our  exports  to  Brazil  are  uaaiuly  flour  and  other  breadstuffa,  ood- 
fish,  petroleum,  and  lumber.  We  send  very  few  manufactured  goods,  as 
nearly  ^H  fabxics  are  furnished  from  Europe. 

A  ^milar,  if  not  worse,  exhibit  might  be  made  of  our  oommemal 
relations  with  the  Argentine  liepublic  and  other  ^uth  Amerieau  nations, 
from  which  we  make  large  imports  and  to  which  we  make  only  veiy 
moderate  exports,  while  England,  France,  and  Qermany  soppJy  tboii 
wants  and  profit  by  the  monoiK>ly  of  thdr  trade. 

This  condition  of  affairs  onght  not  to  be  permitted  to  exist.  We  are 
not  only  natural  consumers  of  Brazilian  products,  but  the  natural  pco- 
docers  and  shippers  of  the  manufactured  goods  needed  by  her  people. 
Especially  at  this  time  should  we  be  able  to  compete  in  her  markets, 
when  o\ir  manufactured  goods  are  being  furnished  at  a  lower  |irice  than 
those  of  Europe,  and  soM,  in  some  cases,  in  European  markets. 

But  such  has  come  to  be  the  course  of  trade,  by  reason  of  the  nuroerooa, 
commodious,  and  rapid  steamships  plying  between  Europe  and  Brazil, 
while  there  is  no  direct  communication  between  the  United  Statesaud  Bra- 
zil by  steam,  that  notwithstandingsomauy  circumstances  in  our  fiftV4>r,  no 
considemble  increase  is  taking  place  in  oor  exports,  and  the  Earopeans 
still  monopolize  the  trade  with  all  its  profits  and  advantages.  All  mod- 
ern  commercial  experience  shows  that  both  on  laud  and  water,  where 
there  is  the  most  rapid  transit  for  mails  and  persons^  there  will  be  the 
greiktest  exchange  of  t^e  materials  of  commerce,  facilities  of  oonunnnicsa- 
tiou  overcoming  mere  distance.  To  that  market  with  which  the  mer- 
chant can  n^iost  speedily  commaoicate  by  letter,  and  to  which  he  can 
Qiost  readily  and  comforti^b^  travel  on  business  and  pleasure  combined, 
will  he  send  or  go  to  make  his  purchases,  always  provided  that  prices 
and  terpis  are  equally  favorable.  It  is  the  sheerest  folly  to  expect  the 
merchants  of  Brazil  and  other  South  American  countries  to  iocreaae 
their  orders  to  the  United  States,  when  their  letters  and  themselves 
must  go  and  return  by  way  of  England  or  France. 

Of  course  it  is  not  to  be  argued  that  the  establishment  of  lines  of 
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fitesmshipfi  between  the  United  States  and  Brazil  will  of  itself  imme* 
diately  oliange  the  course  of  trade  and  heavily  increase  onr  exports  to 
tbst  eoontry.  Bat  the  very  first  steamer  will  begin  the  work,  and  will 
supply  a  recognized  want,  and  will  remove  the  actual  obstacles  now  in 
oor  path. 

The  heavily  subsidized  lines  now  sailing  between  Europe  and  Brazil 

cannot  be  met  with  suooessful  competition  by  American  lines  without 
80  aetive  and  persistent  eff<Mrt,  reasonably  encouraged^  and  aided  by 
mail  contracts  from  onr  governmentb 

The  Enaperor  of  Brazil  has  recognized  the  absolute  necessity  of  gov- 
eromeBtal  aid  for  the  successful  establish oEieiit  of  lines  of  American 
8teamsU|ia  between  his  empire  and  the  United  States,  against  the  com- 
petition of  European  liaeSy  all  running  with  the  aid  of  government 
sahsidy.  And  the  Emperor  has  indicated  his  preference  against 
^fieat  opposition  from  Eurc^ean  steamship  owners,  and  on  the  4th  of 
November,  1877,  entered  into  a  contract  with  Messrs.  John  Roach  & 
Son.  of  the  Morgan  Iron  Works,  New  York,  for  the  transportation  of  the 
mails  from  Bio  Janeiro,  Para,  Pernambuco,  and  Babia,  to  New  York 
City  and  return,  monthly,  for  the  term  of  ten  years,  commencing  in 
April,  187a,  at  a  oompensation  of  from  •110,000  to  $120,000  per  year. 
A  copy  of  this  contract  has  been  laid  before  the  committee. 

The  contractors,  in  preparation  for  the  fulfillment  of  their  contract,, 
have  constructed  at  their  ship-yard,  at  Ghester,  Pa.,  two  large  first- 
dass  modern  iron  steamships,  substantially  built,  and  able  to  compete 
in  earrying-eapacity,  safety,  and  speed  with  any  English  ships,  and  the 
first  steamer  sailed  from  New  York  May  4,  with  a  full  list  of  passengers, 
and  a  valuable  cargo  of  American  products,  destined  for  the  Brazilian 
market* 

This  line,  thou^  no  longer  speculative  but  actually  in  operation,  will 
undoubtedly  meet  with  active  hostility  from  the  foreign  steamship  com- 
panies which  oompeced  before  the  Emperor  for  the  contract,  and  al- 
though it  will  Bure^  be  started  it  will  not  certainly  be  maintained  with 
pennapency  anlesa  recognized  and  aided  by  a  fair  and  reasonable  con- 
tract from  onr  government  for  carrying  the  outward  n^ails  from  New 
York  to  the  Brazilian  ports. 

It  idso  appears  that  while  the  Emperor  of  Brazil  took  the  initiative 
in  establishing  the  line,  and  did  not  make  his  contract  in  terms  depend* 
ent  upon  its  recognition  by  the  United  States  Oovernment  by  a  similar 
eoDtract  for  carrying  the  ontward  mails,  yet  that  the  action  was  taken 
apon  the  assan^ptiou  that  the  United  States  would  be  prompt  to  recog- 
nize and  promote  the  success  of  an  American  line  thus  preferred  by  the 
Emperor  of  Brazil  to  British  competitors,  who  made  every  effort  to 
destroy  the  American  enterpriae  at  its  very  inception. 

The  committee  therefore  recommend  that  a  mail  contract  be  made 
viih  a  line  of  steamers  between  New  York  and  Bio,  on  sufficiently  lib- 
eral teiiaa  to  insure  the  complete  success  of  the  important  enterprise^ 
and  also  that  a  contract,  aa  set  forth  in  the  amendment  offered,  be  made 
for  the  establishment  of  another  monthly  line  from  New  Orleana  and 
Galveston  to  Brazil,  makii\g  the  full  service  semi-monthly  between  the 
two  countries,  as  fnlly  set  out  in  said  amendment,  and  it  is  not  doubted 
that  th^  Emperor  of  Brazil  is  willing  to  co-operate  with  the  Uuited 
States  in  the  edablishment  of  this  additional  line. 

Tbe  coffee,  and  other  products  of  Brazil  required  for  the  Sooth,  and 
a  large  pmrt  of  the  West,  will  furnish,  it  is  believed,  ample  inward  oar- 
goes,  vrbile  the  products  of  the  Mississippi  and  Ohio  Valleys,  and  of  the 
great  and  growing  State  of  Texas,  with  their  nuiimited  capacity  for  the 
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production  of  wheat,  may  be  relied  apon  to  famish  abandant  outward 
cargoes ;  and  the  committee  believe  that  this  additional  line  from  soatii- 
ern  Gnlf  ports  should  be  at  once  established  on  the  same  footing  as  is 
recommended  for  the  New  York  line. 

The  sum  suggested  for  each  line  is  slightly  larger  than  that  guaran- 
teed by  the  Emperor  of  Brazil,  bnt  this  is  no  more  than  just  when  we 
consider  that  it  is  exclusively  American  lines  that  are  to  be  established, 
and  that  we  are  far  more  in  need  of  extending  our  trade  with  Brazil 
than  Brazil  has  need  to  enlarge  her  trade  with  us. 

Much  of  what  we  buy  from  Brazil  we  cannot  get  elsewhere^  bat  for 
much  of  what  Brazil  may  buy  of  us  she  can  choose  between  as  and 
Europe.  The  Emperor  is  disposed  to  take  every  liberal  step  toward  open- 
ing his  markets  to  our  products.  It  is  for  us  to  say  whether,  with  a 
wisdom  equal  to  his  enlightened  policy,  we  shall  place  our  country  in  a 
position  to  profit  by  the  acquisition  of  a  large  and  growing  market, 
ready  to  consume  and  to  pay  for  a  vast  amount  of  American  products 
and  fabrics. 

The  sums  involved  in  the  mail  contracts  now  recommended  are  bat 
small  for  the  Treasury  of  the  United  States,  but  the  result  to  flow  firom 
them  may  be,  and,  we  doubt  not  will  be,  very  large  to  the  people  of  the 
United  States. 

AMENDMENT 

Reported  by  Mr.  Maxey,  from  the  Committee  on  Post-Offices  and  Post 
Boads,  to  the  bill  (H.  B.  4246)  making  appropriations  for  the  service 
of  the  Post-Office  Department  for  the  fiscal  year  ending  June  thir- 
tieth, eighteen  hundred  and  seventy-nine,  and  for  other  purposes, 
viz :  Insert  the  following  : 

Sec.  — .  That  the  Postmaster-General  be,  and  he  is  hereby,  authorized 
and  directed  to  establish  direct  mail  communication  semi-monthly 
between  the  United  States  and  the  Empire  of  Brazil  by  means  of  two 
monthly  lines  of  first-class  sea-going  steamships  ;  the  first  of  the  said 
monthly  lines  of  steamships  to  ply  between  the  city  of  New  York,  in  the 
United  States,  and  the  city  of  Kio  de  Janeiro,  in  Brazil,  to  touch  at 
Saint  Thomas,  Para,  Pernambnco,  and  Bahia,  both  going  and  return- 
ing; the  second  of  said  monthly  lines  of  steamships  to  ply  between  the 
city  of  New  Orleans,  in  the  United  States,  and  the  city  of  Bio  de 
Janeiro,  iu  Brazil,  touching,  both  going  and  returning,  at  Galveston, 
and  at  such  ports  in  the  United  States,  the  West  Indies,  and  Brazil,  as 
the  Postmaster-General  may  deem  necessary  and  expedient;  it  being 
the  true  intent  and  meaning  of  this  act  that  by  the  first  day  of  Janaary, 
eighteen  hundred  and  seventy-nine,  service  on  both  of  said  routes  de- 
scribed in  this  section  shall  be  established,  to  make  this  act  effectual  as 
to  either  of  them  from  and  after  that  date. 

Seo.  — .  To  establish  said  semi-monthly  mail  communication  between 
the  two  countries,  the  Postmaster-General  is  hereby  authorized  and  di- 
rected to  invite  proposals  for  said  mail-steamship  service  by  proper  pablic 
advertisement  in  one  newspaper  published  in  each  of  the  cities  of  New 
York,  Philadelphia,  Washington,  Baltimore,  New  Orleans,  and  Boston, 
and  to  contract  with  the  lowest  responsible  bidder  who  shall  possess 
the  means  to  furnish  the  steamships  required  for  the  service,  and  who 
shall  give  good  and  responsible  sureties  for  the  faithful  performance 
of  the  service  under  such  contract.  The  two  lines  shall  be  contracted 
for  separately,  and  each  shall  make  monthly  trips,  that  is  to  say,  twelve 
round  voyages  per  annum ;  the  dates  of  departure  of  the  steamships  of 
the  said  two  lines,  from  the  cities  of  New  York  and  New  Orleans,  to  be 
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reflated  and  determined  by  the  Postmaster-Gheneral,  so  that  said  dates 
may  be  two  weeks  apart,  as  nearly  as  practicable :  Provided,  That  sepa- 
rate contracts  shall  be  made  by  the  bidders  for  each  of  the  two  lines, 
and  that  the  Postmaster-General  shall  not  accept  any  bid  in  excess 
of  thirty  dollars  per  mile  per  annam  for  each  line  for  the  distance  between 
the  termini  of  the  routes  respectively,  which  distance  shall  not  be  esti- 
matel  nor  paid  for  at  more  than  five  thousand  miles  for  each  of  said 
roQtes.  Said  contract  for  each  of  said  lines  shall  be  for  the  term  of  ten 
years,  to  begin  with  each  line  from  the  day  on  which  the  first  steamship, 
as  above  described,  of  said  line,  may  depart,  from  the  city  of  New  York 
or  the  city  of  New  Orleans  with  the  mails  for  Brazil ;  and  the  first  de- 
parture of  a  steamship  of  the  first  line  shall  not  be  later  than  the  first 
day  of  June,  eiRhteen  hundred  and  seventy-eight,  and  the  first  depar^ 
areof  a  steamship  of  the  second  line  shall  not  be  later  than  the  first 
day  of  Janaary,  eighteen  hundred  and  seventy-nine. 

Seo.  — .  The  steamships  contracted  for  and  furnished  for  said  mail 
service  shall  be  of  not  less  than  three  thousand  tons  burden,  Ameri- 
can built  and  owned,  and  constructed  of  iron,  after  the  best  models, 
equipped  with  all  modern  improvements  and  approved  appliances  adapt- 
ed for  sea-going  steamships  of  the  first  class,  and  shall  be  capable  of  mak- 
ing thirteen  nautical  miles  per  hour,  and  to  be  so  constructed  as  to  be  read- 
ily adapted  to  the  armed  naval  service  of  the  (Tnited  States  in  case  of  war ; 
and  before  their  acceptance  by  the  Postmaster-General,  they  shall  be  sub- 
ject to  in8i>ection  and  survey  by  an  experienced  naval  constructor,  to  be 
detailed  for  that  purpose  by  the  Secretary  of  the  Navy,  and  whose  report 
shall  be  made  to  the  PostmasterOeneral ;  that  the  government  shall 
be  entitled  to  have  transported,  with  the  fare  and  accommodation  of  a 
first-class  passenger,  free  of  expense,  on  each  and  every  steamer  of  said 
two  lines  engaged  in  this  service,  a  mail-agent  to  take  charge  of  and 
arrange  the  mail-matter,  and  to  whom  suitable  accommodation  for  that 
parpose  shall  be  given ;  that  in  case  of  failure  from  any  cause  to  per- 
form any  of  the  regular  monthly  voyages  stipulated  for  in  the  contracts, 
a  pro  rata  reduction  shall  be  made  from  the  compensation  on  account  of 
sach  omitted  voyage  or  voyages ;  that  suitable  fines  and  penalties  may 
be  imposed  for  delays  and  irregularities  in  the  performance  of  the  serv- 
ice according  to  the  contracts;  and  the  Postmaster-General  shall  have 
the  power  to  determine  the  contract  for  either  of  said  lines  at  any  time 
SQch  contract  may  be  transferred,  assigned,  or  underlet  to  any  other 
party;  and  the  said  steamships  shall  at  all  times  be  subject  to  the  use 
of  the  government  at  reasonable  rates  of  charter-party  therefor. 

Sec.  — •  That  the  mail  steamships  employed  in  the  service  authorized 
by  this  act  shall  be  exempt  from  all  port  charges  and  custom-house  dues 
at  the  ports  of  arrival  and  departure  in  the  United  States:  Provided, 
That  a  similar  immunity  from  port  charges  and  custom-house  dues  is 
granted  by  the  Government  of  Brazil. 
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2d  8es9um.       ]  \  No.  339. 


IN  THE  SENATE  OP  THE  UNITED  STATES. 


May  6, 1878.— Ordered  to  be  printed. 


Mr.  Morgan,  from  tbe  Committee  on  Claims,  submitted  tbe  following 

REPORT: 

[To  accompany  biU  S.  726.] 

The  Committee  on  Claims^  to  whom  iceu  referred  a  bill  for  the  relief  oj 
Henry  E.  Sizefj  have  had  the  same  under  consideration^  and  report  as 
foUmce : 

Tbe  claimant  resided  in  Jackson,  Miss.,  and  had  a  plantation  on 
Baker's  Creek,  in  that  State,  daring  the  war.  His  loyalty  to  the  United 
States  daring  the  war  is  fully  established.  His  plantation  was  on  the 
line  of  march  of  the  United  States  Army,  in  its  approach  to  Yicksbarg, 
under  the  command  of  General  Grant,  in  1863,  and  was  occupied  by  the 
Army  as  a  camping-ground. 

This  plantation  was  completely  provided  with  stock  and  implements 
of  husbandry  suitable  to  a  large  cotton-farm,  and  there  was  upon  it  a 
large  amount'  of  corn  and  fodder,  and  a  considerable  quantity  of  pro- 

TisiODS. 

The  residence  on  the  farm  was  furnished  in  a  comfortable  manner, 
and  Mr.  Sizer  had  sent  from  his  home  in  Jackson,  where  he  conducted 
the  bosiness  of  a  dealer  in  carriages,  wagons,  harness,  &c.,  a  number  of 
new  vehicles  for  better  security. 

With  his  petition  he  submits  itemized  accounts  of  the  property,  which 
be  alleges  he  lost  during  the  military  occupancy  of  his  farm,  and  also 
by  the  trespasses  of  the  soldiery  when  Jackson,  Miss.,  was  taken  pos- 
session of  by  the  United  States  Army.  These  accounts  amount  to 
160,101.52.  Much  the  greater  part  of  this  loss  which  Mr.  Sizer,  in  fact, 
ftostaiiied.  was  inflicted  through  the  mere  trespasses  of  the  soldiers 
without  tne  orders  of  the  officers  in  command. 

The  mules,  cattle,  corn,  fodder,  and  that  were  taken  from  the  plan- 
tation at  Baker's  Creek  were  used  by  the  Army,  but,  so  far  as  appears, 
were  not  borne  upon  the  accounts  of  the  quartermasters. 

The  prices  claimed  for  the  property  appear  to  be  reasonable  and  are 
carefully  and  considerately  stated,  but  the  shrinkage  of  values  since 
11^65  would  reduce  these  estimates  about25  per  cent.,  and,  thus  estimated, 
tbese  items  amount  to  twenty-four  thousand  and  twenty-six  dollars  and 
fifty-three  cents. 

This  sum  would  be,  in  the  opinion  of  your  committee,  the  minimum 
tbat  would  have  been  allowed  by  the  Court  of  Claims,  if  this  claim  had 
been  adjudicated  by  that  tribunal. 

Mr.  iSizer  made  some  ineffectual  efforts  to  bring  his  claim  before  that  j 
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coart,  bat  your  committee  are  satisfied  that  serious  mental  disturbance 
and  aberration,  caused  mainly  by  his  losses  and  sufferings  during  the 
war,  have  disqualified  the  claimant  from  the  due  prosecution  of  his  de- 
mands. It  is  just  that  he  should  be  compensated  to  the  extent  that  the 
government  derived  actual  benefit  from  the  taking  of  his  property  and 
its  use  by  the  Army,  and  under  the  circumstances  of  his  condition 
laches  should  not  be  imputed  to  him. 

Your  committee  report  the  bill  with  an  amendment  and  reoommeod 
its  passage. 
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2d  Seasion.       )  )  No.  340. 


IN  THE  SENATE  OP  THE  UNITElDv  STATES. 


May  6, 1878.— Ordered  to  be  printed. 


Mr.  YooBHEESy  from  the  Committee  on  PeDsions,  sabmitted  tbe  fol- 
lowing 

REPORT: 

[To  accompany  bill  S.  526.] 

The  Committee  an  PenHans^  to  wham  was  referred  the  bill  {8.  526)  granting 
a  pension  to  James  McDonald^  having  considered  the  same^  report  : 

That  James  McDonald  was  sworn  into  the  service  of  the  United  States 
for  three  years,  or  during  the  war,  by  order  of  Golonel  Howe,  command- 
ing the  Second  United  States  Dragoons,  and  famished  wiUi  arms  and 
ammnnition  for  himself  and  the  teamsters  nnder  his  supervision.  He 
was  ordered  to  take  place  in  line  in  case  of  attack,  and  while  nnder  snch 
orders  he  received  severe  injuries  which  resulted  in  the  loss  of  his  leg. 

In  the  opinion  of  your  committee  McDonald  is  entitled  to  a  pension, 
and  they  therefore  recommend  the  passage  of  the  accompanying  bill. 
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2d  Session.       I  i  No.  341. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 


May  6, 1878.— Ordered  to  be  printed. 


Mr.  VooBHEESyfrom  the  Committee  on  Pensions,  submitted  the  following 

REPORT: 

[To  acoompaoy  biU  H.  K.  2711.] 

X%e  Committee  on  Pensions,  to  whom  was  referred  the  bill  {H.  JB.  2711) 
granting  a  pension  to  Thomas  Burroughs,  report : 

That  it  appears  by  a  letter  from  the  Commissioner  of  Pensions  that 
this  claim  is  still  pending  before  him,  awaiting  the  receipt  of  proof 
called  for  in  December  last. 

The  committee,  therefore,  ask  to  be  discharged  from  the  further  con- 
sideration of  this  bill. 


/ 
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2dSe89i(m.       i  )  No.  342. 


IN  THE  SENATE  OP  THE  UNITED  STATES. 


May  6, 1878.— Ordered  to  be  printed. 


Mr.  YooBHEES,  from  the  Committee  on  Pensions,  sabmitted  the  fol- 
lowing 

EEPOET: 

[To  acoompaDy  bill  H.  B.  490.] 

The  Qommittee  on  Pensions,  to  whom  was  referred  the  bill  (H.  B.  490) 
granting  a  pension  to  Bose  Miller,  having  had  the  same  ander  consid- 
eration, and  finding  that  the  report  of  the  Committee  on  Pensions  of 
the  Hoase  of  Bepresentatives  is  a  complete  history  of  the  case  as  shown 
by  the  evidence,  have  adopted  that  report,  recommending  the  passage 
of  the  bill. 
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45th  Ck>N6B£SSy  I  SENATE.  i  BEPOBT 

2d  Session.       ]  }  No.  343 . 


IN  THE  SENATE  OP  THE  UNITED  STATES. 


IfAY  6, 1878.— Ordered  to  be  priDted. 


Mr.  YooBHEES,  from  the  Committee  on  PeDsions,  submitted  the  fol- 
lowing 

REPORT: 

[To  accompany  bill  H.  B.  3568.] 

The  Committee  an  Pensions^  to  tchom  was  referred  the  bill  (H.  R,  3568) 
granting  a  pension  to  Mary  T.  Thompson^  report : 

That  William  Thompson,  on  acoonnt  of  whose  services  and  disability 
hU  wiiow  asks  to  be  granted  a  pension,  enlisted  October  28,  1861,  and 
was  mustered  into  the  service  of  the  United  States  as  sergeant  of  Com- 
paoy  E,  Twelfth  Begiment  New  York  Volunteers.  He  was  promoted 
to  the  second  lieutenancy  of  that  company  January  17,  1864;  was 
transferred  to  Company  E,  Fifth  New  York  Volunteers,  June  22, 1861, 
and  was  mastered  out  October  31, 1864,  by  reason  of  expiration  of  term 
of  service. 

There  is  no  record  evidence  of  disability,  but  there  is  abnndant  parole 
testimony,  showing  conclusively  that  Thompson  was  sound  when  he  en- 
tered the  service ;  that  he  was  diseased  when  discharged,  and  continued 
to  be  so  diseased  until  his  death,  which  was  occasioned  by  valvular 
disease  of  the  heart,  having  its  origin  in  the  service  and  line  of  duty. 
As  this  claim  was  not  r^ected  for  the  reason  that  the  evidence  did  not 
bQstain  the  claimant's  declaration,  but  on  the  ground  that  it  is  barred 
by  statutory,  provisions,  as  per  section  4717  of  the  Revised  Statutes,  the 
committee  is  of  opinion  that  the  claim  of  the  widow  is  just,  and  that 
she  is  entitled  to  receive  a  pension.  The  passage  of  the  bill  is  there- 
fore recommended. 
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45th  Ck)NGEESs, )  SENATE.  j  Report 

2d  Session.       §  }  No.  344. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 


May  7,  1878. — ^Ordered  to  be  printed. 


Mr.  BuTLEB,  from  the  Committee  on  Military  Affairs,  submitted  the 

following 

REPORT: 

[To  accompany  bill  8.  567.] 

The  Committee  on  Military  Affairs^  to  whom  was  referred  tJie  bill  [8,  567) 
/or  the  relief  of  WUUam  Caruthers^  having  had  the  same  under  consider ' 
atioMry  submit  the  following  report: 

This  is  a  bill  aathoriziog  and  directing  the  Paymaster-General  of  the 
Army  to  pay  to  William  Carnthers,  late  a  lieutenant  in  Company  H, 
Cig^hteenth  Regiment  of  Connecticut  Volunteers,  out  of  any  money 
appropriated  or  that  may  hereafter  be  appropriated  tor  the  pay  of  the 
Army,  a  som  equal  to  the  differenoe  between  the  pay  and  emoluments 
of  first;  sergeant  and  second  lieutenant  of  infantry  for  the  period  of 
nineteen  naonths  while  said  Caruthers  acted  in  said  capacity  of  second 
lieutenant. 

Iq  the  absence  of  any  evidence  whatever  to  sustain  the  claim  of  Mr. 
Caratbers,  as  set  forth  in  said  bill,  your  committee  applied  to  the  Sec- 
retary of  War,  requesting  to  be  furnished  with  any  information  which 
the  records  of  the  War  Department  might  afford  in  relation  to  said 
cl&im  ;  and,  in  reply,  received  the  following  communications,  which  are 
herewith  submitted  as  a  part  of  this  report. 

War  Department^ 
Adjutant  General's  Office, 

WoMngion,  April  4,  1878. 
SiK  :  I  have  the  honor  to  return  herewith  the  commnnioation  of  honorable  M.  C. 
Botler,  of  Committee  on  Military  Affairs  United  States  Senate,  dated  the  29th  ultimo, 
indosiog  Senat«  bill  No.  567,  for  the  relief  of  William  Carnthers,  late  first  lieutenant 
Ri^bteenth  Connecticut  Volunteers,  and  requesting  to  be  furnished  with  any  informa- 
tion the  records  of  this  office  may  afford  relative  to  the  case,  and  respectfully  invite 
your  attention  to  the  accompanying  copy  of  letter  from  here  to  honorable  John  T. 
\7ait,  M.  C,  dated  May  24, 1876,  which  letter  fully  sets  forth  all  the  facts  in  the  case 
of"  3ir.  Carnthers,  as  shown  by  the  official  records  of  this  office. 

I  have  the  honor  to  be,  sir,  very  respectfully,  your  obedient  servant, 

E.  D.  T0WN8END, 


The  honorable  the  Secretary  of  War. 


AdjutanU  General. 


War  Department, 
Adjutant-General's  Office, 
Waahington,  2>.  C,  May  24, 1876. 
Sir  :  I  have  the  honor  to  acknowledge  the  receipt  of  your  reference  of  the  15th  in- 
atant  of  the  petition  of  William  Caruthers,  claimant,  for  pi^  as  second  lieutenant, 
Eighteenth  Segiment  Connecticut  Volunteers,  from  June  12, 1863,  to  January  11, 1865, 
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2  WILLIAM   CARUTHER8. 

and  requeeting  to  be  furnished  with  any  Information  the  records  of  this  office  maj 
afford  relative  to  the  case. 

The  official  records  of  the  Eighteenth  Connecticut  Volunteers  on  file  in  this  office  fail 
to  substantiate  in  any  particular  the  statement  of  Mr.  Caruthers. 

The  said  records,  made  out  as  they  were,  and  certitied  to  at  the  time  as  showing  tbe 
true  state  of  affairs  existing  at  the  time,  and  therefore  of  more  value  than  any  evidence 
that  can  be  produced  at  this  late  day^  furnish  no  evidence  of  any  service  whatever  reo* 
dered  by  Caruthers  as  an  officer  prior  to  January  11,  1865,  the  date  of  his  mnster-io  u 
first  lieutenant,  he  being  borne  on  all  rolls  of  Company  H  dnriug  the  entire  period 
claimed  as  a  first  sergeant,  with  no  remarks  relative  to  receiving  a  commission  or  to 
indicate  that  he  was  intended  as  an  officer. 

The  said  records  also  show  that  no  vacancy  existed  in  said  company  for  a  second 
lieutenant,  William  H.  Locke  having  occupied  that  position  from  November  9,  \i(d, 
until  May  15, 1865,  and  althouj^h  reported  ^*  absent  a  prisoner  of  war/'  such  absence 
did  not  create  a  vacancy.  Neither  is  there  any  evideuoe  on  rolls  or  return  showing 
him  to  have  been  in  command  of  Company  H  prior  to  his  promotion  to  Hrst  lieutenant, 
for  although  the  rolls  of  said  company  from  April  30, 1863,  to  February  28, 1865,  report 
the  captain,  first  lieutenant,  and  second  lieutenant  absent  prisoners  of  war,  the  said 
rolls  are  signed  by  other  officers  of  the  regiment  as  commanding  the  company. 

There  was  no  authority  for  the  assignment  of  Caruthers  to  duty  as  an  officer  (m  be 
states  he  was),  as,  under  the  provisions  of  the  act  of  Congress  approved  July  22,  l!^61. 
authorizing  the  employment  of  volunteers,  the  authority  to  commission  officers  wu 
vested  in  the  governors  of  the  respective  States  and  no  one  else.  There  was,  conse- 
quently,  no  legal  power  vested  in  the  commanding  officer  of  his  regiment  to  place  him 
on  duty.  He  could  not  legally  be  a  commissioned  officer  until  he  had  receivea  the  r>T- 
emor's  authority  (the  commission)  to  act,  and  thereafter,  in  order  to  be  mustered,  it 
had  to  appear  from  record  evidence  that  he  entered  upon  duty  under  the  aaid  com- 
mission with  a  proper  command,  i.  «.,  in  a  command  where  a  legal  vacancy  existed. 

The  claim  of  Mr.  Caruthers  has  never  previously  been  presented  to  this  office,  other- 
wise it  would  have  received  the  adverse  decision  of  the  department,  there  being  no 
sufficient  reason  found  to  warrant  its  favorable  consideration,  either  as  a  matter  of 
equity  or  out  of  deference  to  any  law,  regulation,  or  principles  applicable  to  the  sobjecu 

The  petition  of  Mr.  Caruthers  is  herewith  returned. 
Very  respectfully,  your  obedient  servant, 

E.  D.  TOWNSEND, 

Adjutant-  G  €»enl 

Hon.  John  T.  Wait,  M.  C, 

Mouse  of  Bepreaentativeaf  Washingionf  D.  C. 

Official  copy : 

Samusl  Breck, 
Aasiatani  Adjutant-General. 

It  appears  to  yonr  committee,  from  tbe  evidence  thus  famished,  that 
tbe  claim  is  not  well  founded,  and  they  recommend  that  the  bill  be  indefi- 
nitely postponed. 
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45th  CONGBESSy  >  SENATE.  (  Bepobt 

2d  Session.       i  \  Ko.  345. 


IN  THE  8BNATB  OF  THE  UNITED  STATES. 


May  7, 1878. — Ordered  to  be  printed. 


3ilr.  BuTLEB,  from  the  (3ommittee  on  Military  Affairs,  sabmitted  the 

following 

REPORT: 

[To  accompany  bHl  8.  981.] 

The  CammiUee  on  Military  Affairs^  to  whom  was  referred  the  bill  (S.  981) 
for  the  relief  of  HoweU  H.  Trashy  having  had  the  same  under  consideror 
tion^  submit  the  following  report : 

This  is  a  bill  directing  the  Paymaster-Greneral  of  the  Army  to  pay  to 
Bowell  H.  Trask,  late  a  lieutenant  in  the  Thirteenth  liegimentof  Michi- 
gan Infantry,  out  of  any  money  appropriated  for  the  pa^^  of  the  Army, 
&ie  sum  of  $535.61. 

Accompanying  the  bill  as  referred  to  your  committee  is  a  printed  re- 
port made  to  the  Senate  in  the  41st  Congress  by  Mr.  Ames,  in  which  it 
is  stated : 

That  Howell  H.Tra8k  was  a  second  lieutenant  in  the  Thirteenth  Regiment  of  Michi- 
f^n  Infftntry,  and  was  honorably  mustered  out  of  the  Army  May  25,  1865.  After  his 
discharge  he  authorized  Wolf  dt  Hart,  attorneys,  of  Waahinfi^n  City,  to  collect  the 
back  pay  dae  him.  They  received  from  the  paymaster  a  check  fur  the  amount  due 
rraak,  drawn  on  the  Merchants'  National  Bank  of  Washineton,  and  on  presenting  the 
nme  for  payment  were  given,  by  the  cushier  of  said  bank,  a  draft  on  the  Ocean  Na- 
tional Bank  of  New  York,  which  they  forwarded  to  Trask,  who  then  resid^'d  in  the 
Bute  of  Michigan.  This  draft  Trask  sold  to  a  mercantile  firm,  who  sent  it  to  New 
fork  for  collection.  In  the  mean  time  the  Merchants'  National  Bank  failed,  the  draft 
WM  returned  protested,  and  Trask  was  obliged  to  return  to  the  merchants  the  money 
he  receiyed  for  it.    He  therefore  lost  the  whole  amount  due  him. 

Your  committee  referred  the  bill  with  said  report  to  the  honorable 
Secretary  of  War,  requestiug  such  iuformation  touching  the  military 
bistory  of  Howell  H.  Trask  as  would  or  not  sustain  the  facts  set  forth 
iu  said  report  made  during  the  second  session  of  the  Forty-first  Con- 
gress, and  the  Secretary  of  War  referred  the  papers  to  the  Paymaster- 
General  of  the  Army. 

That  officer  returued  the  papers  with  the  following  indorsement: 

Paymaster-General's  Office,  April  6, 1878. 
RespectfhUy  returned  to  the  A^jntant-Geueral  of  the  Army.    The  records  of  this 
office  show  that  Howell  H.  Trask  was  last  paid  as  second  lieutenant,  Company  B,  Thir- 
teenth Michigan  Volunteers,  from  January  1, 1865,  to  May  28, 1865,  by  MaJ.  J.  A.  Sabin, 
00  the  21st  of  April,  1866,  the  sum  of  $598.31. 
Oo  the  Toucher  now  on  file  in  the  office  of  the  Second  Auditor  is  the  following  note : 
*'  Paid  by  check  No.  2331  on  the  National  Bank  of  the  Republic,''  a  bank  in  this  city 
then  and  now  in  good  standing. 

(Signed)  BENJ.  ALVORD, 

PaymoBter-Oeneral  U.  S,  J. 

The  statement  in  the  report  above  referred  to  "that  Hart  &  Wolf,  at- 
torueys,  of  Washiugton  City"  (the  authorized  agents  of  Mr.  Trask), 
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Z  HOWELL   H.    TRASK. 

'^received  from  the  paymaster  a  check  for  the  amount  due  Trask,  drawn 
on  the  Merchauts'  National  Bank  of  Washington,"  is  not  borne  out  by 
the  records  of  the  Paymaster-General's  Office. 

It  appears  fi  om  the  indorsement  of  the  Paymaster-General  that  Mr. 
Trask  "was  last  paid  by  a  check  on  the  National  Bank  of  the  EepMk^ 
a  bank  then  and  now  in  good  standing,"  and  if  by  any  negligence  or 
laches  or  misplaced  confidence  he  lost  his  money,  it  was  his  misfortaoe 
or  fault,  and  the  government  cannot  fairly  be  held  either  in  law  or  equity 
to  make  it  good  to  him. 

Your  committee,  therefore,  recommend  that  the  bill  do  not  pass,  bat 
be  indefinitely  i>ostponed. 
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45th  Congress.  )  SENATE.  (  Bepobt 

2d  Session.       f  \  No.  346. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 


May  7, 1673. — ^Agreed  to  and  ordered  to  be  printed. 


Mr.  Randolph,  from  the  Committee  on  Military  Affairs,  submitted  the 

following 

REPORT: 

The  Committee  on  Military  Affairs^  to  whom  was  referred  the  claim  of  John 
Harrison^  of  Illinois^  present  thefollomng  report : 

This  is  the  case  of  a  person  who  served  three  years  as  a  volnnteer  in 
the  Army  of  the  United  States,  and  at  the  time  of  honorable  discharge 
was  sergeant  of  Company  B,  Ninth  Missouri  Volunteers. 

Pending  his  term  of  service  he  was  detached  from  his  company  and 
appointed  a  scont  and  detective  officer.  In  performing  these  daties  he 
claims  to  have  expended  considerable  sums  of  money  beyond  the  sums 
allowed  by  and  paid  to  him  by  the  government,  and  he  asks  reimbarse- 
ment  therefor. 

Harrison  presents  no  proof  of  expenditures,  and,  substantially,  says 
he  cannot  do  so. 

It  would  be  impossible  for  the  committee  to  report  favorably  upon  a 
claim  substantiated  as  indifferently  as  Harrison's  is,  and  they  therefore 
report  adversely  upon  it. 
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iSTH  GoNaBESs, )  SENATE.  /  Report 

2d8e9iian.       f  \  No.347. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 


May  7, 1878. — Ordered  to  be  printed. 


Mr.  Plumb,  from  the  Committee  on  Military  Affairs,  submitted  the 

foUowlDg 

REPORT: 

[To  accompany  bill  S.  934.] 

The  Committee  on  Military  Affairs^  to  whom  was  referred  the  bill  (8,  934) 
for  the  relief  of  Henry  M.  Billingsley^  respectfully  report : 

Henry  M.  Billingsley  was  first  sergeant  of  Company  I,  Foarth  In- 
diana Cavalry  Volunteers,  March  1, 1864 ;  the  captain  of  his  company 
was  promoted  to  be  major.  May  9,  following,  the.  first  and  second 
lieatenants  of  the  company  were  taken  prisoners  at  Yarnell's  Station, 
Georgia,  whereupon  Sergeant  Billingsley  was  placed  in  command  of  the 
company  by  the  colonel  of  the  regiment,  which  command  he  retained 
QQtil  the  company  was  mustered  out  of  the  service.  November  12, 
1S64,  Sergeant  fiillingjiley  was  commissioned  second  lieutenant  by  the 
governor  of  Indiana,  but  was  refused  muster  on  account  of  the  absence 
of  second  lieutenant  Keuz  (who  was  also  commissioned  for  promotion) 
a8  a  prisoner  of  war.  On  the  20th  day  of  November  the  first  lieutenant  of 
the  company  died  in  prison  at  Columbia,  S.  C.  On  the  20th  of  March, 
1S()5,  Billingsley  was  commissioned  first  lieutenant,  but  left  communica- 
tioD  with  bis  company  two  days  later,  and  so  had  no  opportunity  to 
master  until  June  20,  at  which  date  he  was  mustered  as  first  lieutenant. 
May  16, 1865,  while  still  absent  from  communication,  Billingsley  was 
commissioned  as  captain  of  his  company,  but  did  not  receive  his  com- 
mission until  after  his  muster  out  of  service  with  his  company  July  3. 
1^63. 

It  thas  appears  that  Billingsley  served  as  a  commissioned  officer  from 
the  9th  day  of  May,  1864,  to  the  3d  day  of  July,  1865 ;  that  from  the 
l2th  day  of  November,  1864,  to  the  date  of  his  muster  out,  he  was  under 
commission  for  the  various  ranks  of  second  lieutenant,  first  lieutenant, 
and  captain,  but  was  only  mustered  from  June  20  to  July  3,  1865,  re- 
ceiving pay  for  said  time  only  as  a  commissioned  officer. 

The  committee  think  Billingsley  should  be  paid  as  an  officer  for  the 
time  he  was  under  commission,  and  according  to  the  rank  fixed  by  such 
commission,  and  therefore  report  back  the  accompanying  bill,  and  rec- 
ommend that  it  be  passed. 
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45th  Congress,  \  SENATE.  i  Report 

2d  Session.       f  )  No.  348. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 


May  7, 1878.— Ordered  to  be  printed. 


)Ir.  Oglesby,  from  the  Committee  on  Public  Lands,  sabmitteil  tbe  fol- 

ing 

KEPORT: 

[To  accompany  bill  H.  R.  2334.] 

Tbe  Gomtnittee  on  Public  Lands,  to  whom  was  referred  the  bill  (H. 
R.  2334)  for  the  relief  of  Joseph  Wilson,  have  had  the  same  under  con- 
sideration, and  instmct  me  to  report  the  same  back  and  recommend  its 
passage. 

The  committee  find  npon  examination  of  the  report  (No.  220)  sub- 
mitted by  the  Committee  on  Private  Land  Claims  of  tbe  House,  to  whom 
tbe  House  bill  had  been  referred  (and  which  accompanies  the  bill),  that 
it  sets  oat  the  facts  and  the  law  in  the  case,  together  with  the  reports 
from  the  Commissioner  of  the  General  Land  Office,  sufficiently  for  a  full 
understanding  of  the  case,  and  have  therefore  adopted  said  report. 

The  committee  submit  herewith  petition  of  Joseph  F.  Wilsou,  with 
statement  of  facts,  and  other  papers  in  the  case. 
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4oTH  Congress,  >  SENATE.  /  Report 

2d  Session.       f  \  No.  349. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 


May  8, 1878.— Ordered  to  be  printed. 


Mr.  Harris,  from  the  Committee  on   Claims,  submitted  the  following 

REPORT: 

[To  accompany  bill  8. 1205.] 

The  Committee  on  Claims,  to  whom  was  referred  the  petition  of  Treadwell  8. 
AyersfoT  compensation  for  the  use  and  occupation  of  certain  premises  by 
ike  United  States  military  authorities^  have  had  the  same  under  consider- 
ation and  submit  the  following  report : 

The  petitioner  was  the  owner  of  a  block  of  bnildings  in  the  city  of 
Memphis,  Tenn.,  known  as  the  *'Ayers  building." 

The  United  States  Army  being  in  the  occupancy  of  the  city  of  Mem- 
phis, Tenn.,  on  the  6th  January,  1863,  Capt.  A..B.  Eddy,  assistant  quar- 
termaster, being  applied  to  by  officers  of  the  Pay  Department  for  quar- 
ters, Captain  Eddy  ordered  Edward  B.  Hill,  who  was  a  clerk  of  his  in 
the  rental  department,  to  procure  suitable  offices  for  the  Pay  Depart* 
ment. 

Mr.  Hill  says  in  his  deposition  that  <<  Capt.  A.  R.  Eddy  on  the  5th  or 
6th  of  January,  1863,  directed  me  to  find  suitable  rooms  for  the  officers 
of  the  Pay  Department.  Under  the  directions  of  the  said  Capt.  A.  B. 
Eddy,  assistant  quartermaster,  I  applied  to  T.  S.  Ayers,  owner  of  the 
Ayers  building,  for  the  offices  in  said  building.  •  •  •  •  i  stated 
to  said  Ayers  when  I  applied  for  said  offices  that  he  would  be  paid 
rent  for  the  same.  Mr.  Ayers  fully  and  freely  agreed  that  the  rooms  of 
said  building  should  be  so  used  and  occupied,  and  on  the  6th  January, 
1863,  the  said  officers  were  placed  in  possession  of  said  rooms  by  T.  S. 
Ayers  and  myself,  Mr.  Ayers  having  put  the  rooms  in  order  and  deliv- 
ered the  keys.  It  was  fully  understood  between  Mr.  Ayers  and  myself 
that  he  was  to  receive  rent  for  his  rooms;  it  was  merely  accommodation 
on  the  part  of  Mr.  Ayers  in  giving  up  the  rooms.  I  can  further  state 
that  Mr.  Ayers  had,  at  all  times,  control  and  received  rent  for  the  lower 
part  of  said  building." 

The  petitioner  in  his  deposition  states  the  same  facts  that  are  stated 
by  E.  K.  Hill  as  to  the  renting,  and  that  it  was  a  new  building,  com- 
pleted in  1860,  at  a  cost  of  $100,000. 

A.  E.  Eddy  says  in  his  deposition :  *'  I  am  chief  quartermaster  for  the 
district  of  West  Tennessee.  •  •  •  T,  S.  Ayers  was  the  owner  of  the 
Ayers  building  and  was  in  possession  of  the  property.  In  the  month 
of  January,  1863,  I  directed  E.  K.  Hill,  who  was  connected  with  the 
rental  department  of  my  office,  to  find  the  proper  rooms  for  the  Pay 
Department,  and  Hill  applied  to  T.  S.  Ayers  for  rooms  in  the  Ayers 
building,  and  took  the  rooms  for  that  purpose,  with,  as  I  have  since  as- 
certained, the  full  consent  of  Ayers,  he  supposing  he  would  be  paid  for 
them,  and  the  said  Hill  and  Ayers  placed  the  "paymasters  in  possessionje 
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of  and  they  occapied  the  same  autil  aboat  15th  Febraary,  1865.  With- 
in a  few  days  after  the  Pay  Department  were  placed  in  possession  the 
Medical  Department  were  about  to  select  the  Ayers  building  for  a 
hospital,  when,  at  the  instanceof  the  Pay  Department,  Maj.  Gen.  U.  S. 
Grant,  then  in  command  at  Memphis,  made  an  order  addressed  to  the 
Pay  Department,  aathorizing  it  to  hold  and  occnpy  the  Ayers  bnild- 
ing  and  procare  the  necessary  furnitare,  &c.  The  building  was  held 
by  the  United  States,  like  many  others  in  the  city,  for  government  ase 
without  compensation  from  the  Quartermaster's  Department,  the  own- 
ers being  presumed  to  be  disloyal,  unless  the  contrary  was  shown.  1 
have  since  been  perfectly  satisfied,  within  the  last  two  years,  that  Mr. 
Ayers  was  always  a  Union  man  and  entitled  to  all  the  privileges  as 
such.'' 

From  the  depositions  of  E.  B.  Hill  and  the  petitioner  it  is  clear  that 
they  understood  themselves  as  making  a  contract  for  the  rent  of  the 
rooms ;  but  from  the  deposition  of  A.  B.  Eddy  it  is  equally  clear  that 
he  did  not  authorize  Hill  to  make  such  contract,  and  so  the  Court  of 
Claims  has  decided. 

The  committee  are  satisfied,  from  the  proof,  that  petitioner  did  not 
doubt  the  authority  of  Hill  to  contract  to  pay  rent  tbr  the  building,  and, 
under  the  confident  belief  that  he  was  to  receive  a  fair  and  reasonable 
rent  for  the  rooms,  be  put  them  in  order  and  delivered  the  keys. 

The  committee  are  satisfied  that  the  rooms  were  occupied  as  stated, 
and  for  the  time  stated. 

The  House  Committee  of  Claims,  of  the  first  session  of  the  Forty- 
third  Congress,  made  a  favorable  report. 

The  Senate  Committee  on  Claims,  of  the  Forty-fourth  Congress,  made 
a  report  recommending  that  petitioner  be  paid  $2,500  in  full  of  his  claim. 

The  deposition  of  Capt.  A.  li.  Eddy,  assistant  quartermaster  United 
States  Army,  shows  that  the  fair  rental  value  of  the  rooms  for  the  time 
they  were  occupied  was  $7,815,  and  that  at  the  time  the  deposition  was 
taken,  December,  1866,  the  rental  value  was  more  than  the  amoont 
above  named.  The  depositions  of  General  W.  H.  Morgan,  J.  H.  Wag- 
goner, B.  Hough,  Charles  W.  Johnson,  Ira  M.  Hill,  Canning  Bicbards, 
and  the  petitioner  all  show  that  the  rental  value  of  the  rooms  for  the 
time  they  were  occupied  by  the  Pay  Department  was  $7,815,  and  all 
of  the  above-named  depositions  distinctly  prove  the  loyalty  of  the  peti- 
tioner to  the  United  States. 

In  view  of  the  facts,  the  committee  are  of  opinion  that  the  petitioDer 
should  be  paid  a  fair  and  reasonable  rent  for  the  rooms  while  oocopied 
as  above  stated,  but  in  view  of  the  fact  that,  in  the  then  condition  of 
the  country  in  that  locality,  real  estate  and  rents  had  run  up  to  a  ficti- 
tious value,  the  committee  are  of  opinion  that  the  sum  of  $5,000  woald 
compensate  the  petitioner,  and  therefore  report  a  bill  directing  tbe 
payment  of  thatamount  and  recommend  the  passage  of  the  same. 
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Mr.  Sargent,  from  the  Committee  on  Naval  Affairs,  sabmitted  tbe 

following 

REPORT: 

[To  aooompany  bill  8.  1098.] 

The  Committee  on  Naval  Affairs^  to  whom  was  referred  the  bill  (8. 1098)  to 
transfer  Paymaster  Robert  Burton  Rodney  from  the  retirealist  to  the 
active-list  of  the  Navy,  report  as  follows : 

That,  for  the  reasons  set  oat  at  length  in  the  following  letter  from 
tbe  honorable  Secretary  of  the  Navy,  they  do  not  think  the  transfer 
provided  for  in  the  above-mentioned  bill  shonld  be  made,  and  therefore 
recommend  an  indefinite  postponement. 


Navy  Department,  April  30, 1878. 

Sir:  I  bave  tbe  bonor  to  acknowledge  tbe  receipt  of  your  letter  of  the  18tb  instant, 
iDclosing  copy  of  Senato  bill  1098,  to  transfer  Paymaster  Robert  Barton  Rodney 
irom  tbe  retired-list  to  tbe  active-list  of  tbe  Navy,  and  asking  wbat  is  tbe  record  of 
this  officer ;  wby  be  was  placed  on  tbe  retired-list:  and  wbetber,  in  my  opinion,  be 
Bhoold  be  restored  to  tbe  active-list  according  to  bis  original  date  of  entry  into  tbe 
service. 

In  replv,  I  beg  to  report  as  follows : 

Mr.  Rooney  was  appointed  an  acting  assistant  paymaster  In  tbe  Navy  ( volnnteer  serv- 
ice) October  25, 1662,  and  was  on  constant  service  at  sea,  on  tbe  coast,  until  Angnst 
14, 1866,  wben  be  was  detacbed  and  ordered  home.  He  was  commissioned  a  passed 
assistant  paymaster  in  tbe  regnlar  service  July  23. 1866.  From  December,  1866,  to 
Aogust,  1867,  be  was  on  duty  as  pay  officer  of  tbe  scliool-sbips  Constitution  and  San- 
tee  at  tiie  Naval  Academy.  From  September,  1868,  to  January,  1869,  be  was  paymas- 
ter of  the  United  States  ship  Cyane,  PaclHc  Station.  He  was  reported,  while  on  this 
vessel,  for  disrespect  to  his  commanding  officer  and  disobedience  ef  orders,  and  sent 
home.  May  6, 1869,  be  was  granted  six  months'  leave,  with  permission  to  go  abroad, 
and  tbe  leave  was  extended  for  a  period  of  six  months.  February  1,  1870,  be  was, 
after  examination,  commissioned  as  paymaster  from  June  30, 1869 ;  and  July  30,  1870, 
was  ordered  to  the  iron-clad  Terror,  at  Key  West.  May  8, 1871,  be  was  detached  from 
the  Terror,  under  sentence  of  court-martial,  having  been  convicted  of  charges  of  In- 
sabordinatioD.  disrespecti^  and  nnofficerlike  conduct,  and  scandalous  conduct  to  tbe 
destruction  of  good  morals.''  His  sentence  was  suspension  for  five  years ;  but  it  does 
not  appear  to  have  been  carried  into  execution,  as  be  was  in  June,  1871,  ordered  before 
a  retiring-board. 

The  board  found  bis  physical  condition  good,  but  that  "  his  peculiar  mental  temper^ 
ament  incapacitates  him  from  active  service  in  the  Navy  of  the  United  States 
morally,"  and  that  *'  said  temperament,  according  to  tbe  evidence  laid  before  tbe  board, 
develops  itself  in  an  entiro  disregard  to  the  laws,  regulations,  customs,  and  propri- 
eties of  tbe  service,  and  has  been  manifested  persistently  while  said  Kodne^  was 
attached  to  tbe  North  Atlantic  fleet,  in  language  and  conduct  to  tbe  subversion  of 
good  order  and  discipline ;  and  proceeds,  in  tbe  opinion  of  tbe  board,  in  part  from 
^naticism,  and  in  part  from  the  groundless  belief  that  he  is  tbe  victim  of  persecu- 
tion ;  that  the  incapacity  of  Paymaster  Robert  Burton  Rodney  results  neither  from 
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long  and  faithful  service,  from  wounds  or  iujary  received  in  the  Itae  of  dnty,  from 
sickness  or  exposure,  nor  from  any  other  incident  of  the  service :  "  and  "  the  board  are 
impressed  witn  the  belief  that  the  tendency  to  misconduct,  under  which  Mr.  Kodner 
labors,  will  be  revived  whenever  his  association  with  the  Navy  shall  be  renewed." 

The  opinion  of  the  retiring-board  was  concurred  in  by  the  President,  who  directed 
that  he  be  retired  on  fnrlongh  pay,  and  he  was  so  retired  September  2, 1871. 

May  27, 1876,  Mr.  Rodney  was  transferred  from  the  fnrlongh  to  the  retired-pay  list 

Upon  the  request  of  Paymaster  Rodney  he  was  ordered  before  a  medical  bo&rd  in 
March,  1877,  composed  of  Medical  Directors  R.  T.  Maccoun  and  F.  M.  Gunnellf  lod 
Medical  Inspect'Or  Philip  S.  Wales,  for  examination  as  to  his  physical  and  mental  qoAl- 
ifications  to  perform  the  duties  of  paymaster.  The  board  reported  that  "  while  we  do 
not  find  any  physical  defect  nor  apparent  signs  of  mental  disturbance  at  present,  yet 
from  the  mental  constitution  of  this  officer,  as  shown  in  the  several  papers  sabmitied 
to  our  examination,  we  are  of  the  opinion  that  similar  circumstances  of  excitement 
and  irritation  might  again  produce  the  same  eccentricities  of  conduct  that  he  has 
shown  in  the  past,  and  we  are  not,  therefore,  able  to  pronounce  him  entirely  fitted  to 
assume  the  responsibility  and  to  discharge  all  the  duties  of  a  paymaster  in  the  N&tv.'' 

His  total  sea  service  is  four  years  and  nine  months,  and  his  total  shore  duty  one  year 
and  two  months. 

Mr.  Rodney  bears  an  exemplary  character,  is  irreproachably  honest,  accurate  and 
reliable  in  his  accounts,  possesses  many  commendable  points,  and  his  case  is  one  that 
cannot  fail  to  excite  sympathv.  His  peculiar  temperament  and  eccentricity  of  chtn^ 
ter  appear  to  have  been  the  chief  obstacles  in  the  way  of  his  success  in  the  Navy. 

Whether,  should  he  be  restored  to  the  active-list,  these  characteristics  would  inter- 
fere with  his  usefulness  in  future  in  the  service  or  not  is  a  matter  on  which  the  depart- 
ment does  not  feel  called  on  to  express  an  opinion,  and  must  leave  it  to  the  wisdom 
and  Justice  of  Congress  to  determine  the  propriety  of  making  the  transfer. 

In  connection  with  this  subject  I  inclose  herewith  a  copy  of  Mr.  Rodney's  app^l  to 
the  department,  dated  February  16, 1878,  with  the  indorsement  of  the  Naval  Solieitor 
Very  respectfully, 

R.  W.  THOMPSON, 
Seentary  of  the  Aary. 

Hon.  A.  A.  Sargent, 

ChtUrman  Committee  on  Naval  Affairs ^  United  States  Senate, 


Digitized  by  LjOOQIC 


45th  Congbess,  (  SENATE.  (  Report 

2d  Session.       f  \  No.  351. 


IN  THE  SENATE  OP  THE  UNITED  STATES. 


May  8,  1878. — Agreed  to  and  ordered  to  be  printed. 


Mr.  Cameron,  of  Wisconsin,  from  the  Committee  on  Claims,  submitted 

the  following 

REPORT: 

The  Committee  on  Claims^  to  whom  teas  referred  tlie  memorial  of  Thomas 
M.  Redd^  late  of  Paducah^  Ky.j  praying  compensation  for  the  loss  of  his 
house  and  contents^  submit  the  follotcing  report  : 

The  memorialist  was  the  owner  of  ^  frame  residence,  well,  and  coal- 
boases,  sitaate  on  the  corner  lot  at  the  intersection  of  VValnut  and  Hos- 
pital streets,  in  Paducah,  Ky.,  about  300  yards  distant  from  Fort  Ander- 
son. The  fort  was  situate  on  the  banks  of  the  Ohio  River,  nothing  but 
Locust  street  and  a  small  gore  of  land  intervening. 

The  homestead  contained  six  rooms,  was  well  finished,  and  was  worth, 
with  the  outhouses,  $2,791  at  the  time  of  its  destruction.  Mr.  Kedd's 
family  consisted  of  himself,  his  wife,  and  four  children.  When  General 
Forrest  attacked  Paducah,  on  the  25th  of  March,  1864,  Mr.  Eedd's  family 
escaped  across  the  river  to  Brooklyn,  taking  nothing  with  them  except 
the  clothing  they  had  on,  the  silver  plate,  and  a  set  of  knives  and  forks. 

A  list  is  appended  to  the  memorial  exhibiting  in  detail  the  household 
property  left  in  the  house  at  the  time  it  was  vacated  by  the  family,  and 
this  is  valued  by  the  memorialist  at — 

Honaehold  property $3,182 

Value  of  hoaee $2,389 

Value  of  weU-honae 150 

Value  of  fenoe,  ooal-hoose,  and  water-closet 252 

Making  an  aggregate  of 2,791 

Total  amount  of  claim 5,973 

The  attack  on  Fort  Anderson  by  the  forces  under  General  Forrest 
commenced  about  2  o'clock  p.  m.,  March  25,  1864,  and  continued  until 
0  o'clock  in  the  evening.  There  was  no  more  fighting  after  that  hour, 
but  the  gunboats  in  the  river  kept  up  a  slow  fire  over  the  city  in  the  di- 
rection the  rebel  forces  fell  back  until  10  o'clock  that  night.  During  the 
attack,  the  house  of  Mr.  Bedd  and  the  high,  thick  fence  on  his  lot  near- 
est the  fort  was  used  as  a  covert  and  shelter  by  the  enemy  to  pick  off 
the  Union  men  inside  the  fort. 

On  the  morning  of  the  26th  of  March,  1864,  Col.  S.  L.  Hicks,  the  Fed- 
eral post-commander  of  the  military  forces  at  Paducah  and  in  command 
of  the  fort,  issued  the  following  order : 

[Special  Order  No.  53.1 

Headquarters  Post  of  Paducah, 

Padueah,Ky.,  March  26,  1064.  {[^ 
Maj.  George  F.  Barnes,  Sixteenth  Kentucky  Cavalry,  will  take  a  portion  of  bis  com^ 
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iDaod  and  buru  all  the  houses  in  musket-raDge  of  the  fort  from  which  the  sharpshoot- 
ers of  the  enemy  fired  npon  us  yesterday. 
By  order  of  Col.  S.  6.  Hicks,  commandlDg. 

A.  F.  TAYLOR, 

Fo8t  Adjutant 

The  order  was  carried  into  eflFect  by  Major  Barnes  aboat  nine  o'clock 
on  the  26th  of  March,  and  Mr.  Eedd's  house,  being  within  easy  masket- 
range  of  the  fort,  was  bnrned,  with  its  contents. 

Mr.  Eedd  alleges  in  his  memorial  that  the  Confederate  forces  had 
-wholly  disappeared  from  Padncah  before  the  morning  of  the  26th  of 
March,  and  that  at  the  time  his  honse  was  barned  Forrest's  force  was  at 
least  twenty  miles  south  of  Padncah,  in  full  retreat  to  Tennessee. 

Colonel  Hicks,  by  whose  order  Mr.  Kedd's  house  was  burned,  swears 
as  follows : 

On  the  morninjr  of  the  26th  the  enemy  made  their  appearance  in  the  distance  and 
commenced  taking  position.  I  gave  the  above  order.  No.  53,  and  aU  the  houses  that 
were  burned  on  tne  morning  of  the  26th  within  gunshot  range  of  the  fort  at  that 
place  were  burned  under  that  order. 

On  the  other  hand,  Henry  Bartling,  at  the  time  of  the  attack  a  major 
in  the  Eighth  United  States  Colored  Heavy  Artillery,  was  in  the  fort, and 
helped  to  defend  it  against  Forrest's  attack.    On  this  point  he  says : 

That  at  the  time  said  Thomas  M.  Redifs  house  and  its  contents,  with  those  of  others, 
was  set  on  fire  and  destioyed,  as  above  stated,  there  were  no  rebel  soldiers  in  Paducab, 
Ky.,  or  near  Fort  Anderson ;  and,  as  I  have  been  informed,  the  advance  g^ard  of  the 
Confederates,  under  General  Forrest,  was  then  at  least  twenty  miles  south  of  Padncah. 
in  full  retreat  to  Tennessee. 

Joseph  H.  Wilson  and  John  E.  Williamson  also  make  affidavit  that 
at  the  time  of  the  burning  of  Mr.  Bedd's  house  there  were  no  rebel 
soldiers  in  Padncah. 

As  has  already  been  stated,  Colonel  Hicks  was  in  command  and  was 
responsible  for  the  conduct  of  affairs.  He  swears  positively  that  od 
the  morning  of  the  26th  the  Confederate  soldiers  made  their  appearance 
near  Padncah  and  commenced  taking  position ;  that  he  was  of  the  opinion 
that  Forrest  intended  to  renew  the  attack.  It  clearly  was  his  duty  as 
commander,  believing  as  he  did,  and  as  we  think  with  good  reason  to 
believe,  that  the  attack  would  be  renewed,  to  cause  the  removal  of 
Redd's  house,  which  on  the  day  previous  was  used  as  a  shelter  by  the 
Confederates  to  pick  off  the  Federal  soldiers  inside  the  fort  The  prob- 
ability is,  although  it  is  not  made  to  appear  clearly  by  the  testimony 
submitted  to  your  committee,  that  when  Forrest  determined  to  retreat, 
he  hurried  on  the  advance  and  left  some  soldiers  behind,  so  as  to  create 
the  impression  in  the  mind  of  the  Federal  commander  that  the  attack 
would  be  renewed. 

Your  committee  is  satisfied  that  Colonel  Hicks  was  fully  justified  iu 
making  the  order  for  the  destruction  of  this  property. 

The  real  question  to  be  considered  is  ^'  whether  the  government  is 
liable  to  make  compensation  for  the  property  of  a  citizen  in  an  adhering 
State,  seized  and  destroyed  or  damaged  by  competent  military  author- 
ity flagrante  bellOy  to  prevent  it  from  falling  into  the  hands  of  the  enemy 
or  to  prevent  the  enemy  from  making  use  of  it  in  an  attack  where  tbe 
approach  of  the  enemy  is  prospectively  imminentT" 

Although  this  property  was  situate  in  an  adhering  State,  yet  it  was 
within  the  territory  where  actual  military  operations  were  being  carried 
on.  We  submit  that  the  government  has  the  clear  right  to  take  or  ase 
private  property  or  to  destroy  it  under  its  war  power  on  the  theater  of 
military  operations,  j^o^rant^  bello^  for  military  purposes. 

It  has  never  been  claimed  that  the  government  was  b^nnd  to  pay  for 
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property  takeu  or  destroyed  by  the  enemy  in  time  of  war  or  by  its  own 
luilitary  forces  in  actual  battle.  The  property  for  which  this  claimant 
asks  compensation  was  destroyed  to  prevent  the  enemy  from  taking 
shelter  in  it  when  the  Federal  commander  believed,  and  had  good  reason 
to  believe,  that  the  attack  made  on  the  25th  of  March  would  be  renewed 
on  the  morning  of  the  26th.  The  government  ought  not  to  be  held  liable 
to  make  compensation  except  tchere  it  is  in  the  wrong.  Everybody 
agrees  that  the  government  is  not  liable  for  property  destroyed  in  battle 
or  in  an  attempt  to  recapture  it  from  the  enemy.  Now,  although  this 
property  was  not  destroyed  in  actual  battle,  yet  it  was  destroyed  when 
a  battle  was  imminent  and  after  one  battle  had  been  fought,  and  it  had 
been  of  ma  terial  benefit  to  t  he  enemy  and  of  great  detriment  to  the  Federals . 

The  government  ought  not  to  be  held  liable  to  make  compensation  for 
property  destroyed  by  it  to  keep  it  from  falling  into  the  hands  of  the 
enemy,  if  for  no  other  reason,  because  it  is  not  possible  to  say  what  the 
measure  of  damages  is. 

Can  any  person  tell  what  property  is  worth  which  is  liable  the  next 
day  or  next  hour  to  be  taken  or  destroyed  by  the  enemy  T 

It  has  been  said  that  compensation  ought  to  be  made  because  the 
property  was  "  taken  for  public  use.''  The  property  was  not  taken  at 
all;  it  was  destroyed,  and  it  was  destroyed  under  those  powers  which 
every  nation  possesses,  whether  it  has  a  written  constitution  or  not — its 
war  powers. 

The  practice  of  government  before  and  since  the  late  civil  war  is  a 
denial  of  this  class  of  claims.  Congress  has  by  the  law  provided  for  the 
payment  for  quartermaster  and  commissary  supplies,  but  has  prohibited 
the  Court  of  Claims  from  taking  jurisdiction  of  any  case  against  the 
government  growing  out  of  the  destruction  of  or  damage  to  property  by 
the  Army  or  NaVy  engaged  in  the  suppression  of  the  rebellion. 

This  rule  of  law  was  recognized  by  the  President  in  the  case  of  J. 
Milton  Best ;  in  the  case  of  East  Tennessee  University ;  and  in  the  case 
of  T.  T.  Oerrard  and  others.  Bills  in  each  of  these  cases  were  vetoed 
by  the  President ;  and  in  the  Oerrard  case  he  uses  this  language  in  his 
veto  message : 

All  the  objections  made  by  me  to  the  bill  for  the  relief  of  J.  Milton  Best,  to  the  bill 
ibr  tbe  relief  of  the  East  Tennessee  University,  apply  with  equal  force  to  this  (the 
Oerrard)  case. 

According  to  tbe  official  report  of  Brifcadier-Qeneral  Craft,  by  wbose  immediate  com- 
mand the  property  in  qnestion  was  destroyed,  there  was  a  large  rebel  force  in  the  neigh- 
borhood, who  were  osin^  the  salt-works  and  had  taken  away  a  considerable  quantity 
of  salt,  and  were  preparing  to  take  more  as  soon  as  the  necessary  transportation  coold 
be  procared ;  and  he  fnrther  states  that  the  leaders  of  the  rebellion  calcnlated  upon 
tbeir  sopplies  of  salt  to  come  from  these  works,  and  that,  in  his  opinion,  their  destruc- 
tion was  a  military  necessity. 

I  nnderstaud  him  to  say  in  effect  that  the  salt-works  were  captured  from  the  rebels ; 
tbat  it  was  Impracticable  to  hold  them,  and  that  they  were  demolished  so  as  to  be  of 
no  further  use  to  the  enemy.  I  cannot  agree  that  the  owners  of  property  destroyed 
under  such  circumstances  are  entitled  to  compensation  therefor  from  the  United 
States.  Whatever  other  view  may  be  taken  of  the  subject,  it  is  Incontrovertible  that 
these  salt-works  were  destroyed  by  the  Union  Army  while  engaged  in  r^nlar  military 
op«nitions,  and  that  the  sole  object  of  destruction  was  to  weaken,  cripple,  or  defeat 
the  armies  of  the  so-called  Southern  Confederacy.  I  am  greatly  apprehensive  that  the 
allowance  of  this  claim  could  and  would  be  constrned  into  the  recognition  of  a  princi- 
ple binding  the  United  States  to  pay  for  all  property  which  our  military  forces  de- 
stroyed in  the  late  war  for  the  Union.  No  liability  of  the  government  to  pay  for  prop- 
erty destroyed  by  the  United  State  in  conducting  a  battle  or  siege  has  yet  been  claimed, 
bnt  the  precedent  proposed  by  this  biU  leads  directly  and  stron/^ly  in  this  direction, 
for  it  is  difficult  on  any  ground  of  reason  or  Justice  to  distinguish  in  a  case  of  that 
i^iod  and  the  one  under  consideration. 

This  claim  does  not  present  a  case  where  private  property  is  taken 
for  public  use  in  the  constitutional  sense.    It  was  not  used  by  ^^M[9^Qle 
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ernment,  but  destroyed.  Its  destruction  was  one  of  the  casaalties  of 
war,  and  though  not  happening  in  actual  conflict,  yet  it  happened  when 
a  conflict  was  imminent,  and  we  think  the  Federal  commander  would 
have  been  derelict  in  duty  if  he  had  not  caused  its  destruction. 

We  have  thus  briefly  stated  the  reasons  why  the  claim  of  the  memor- 
ialists ought  not  to  be  allowed.  We  therefore  recommend  that  the  claim 
be  disallowed,  and  the  committee  discharged  from  its  further  considera- 
tion. 


Digitized  by  LjOOQIC 


45th  CONGBBSS,  (  SENATE.  §  Bbpobt 

2d  Session.       f  \  No.  352. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 


May  8,  1878.— Ordered  to  be  printed. 


Mr.  Bbuge,  from  the  Committee  on  Pensions,  sabmitted  the  following 

REPORT: 

[To  accompany  bill  H.  R.  8.1 

The  Committee  on  Pensions^  to  tchom  was  referred  the  bill  {R.  B.  8)  for 
the  relief  of  Othniel  P.  HolliSj  have  had  the  same  under  considerationj 
and  report : 

That  they  have  carefully  considered  the  petition  of  claimant,  whose 
application  was  reject^  under  the  provision  of  section  4717  of  Revised 
Statutes,  and  after  an  examination  of  the  testimony,  they  do  adopt,  as 
Bnbstantially  setting  forth  the  facts  of  this  case,  the  subjoined  state- 
meDt  of  House  report : 

That  othniel  P.  HoUis,  enlisted  May  2S,  1861,  at  Boston,  Mass.,  as  a  private  in  Com- 
pany C,  First  Regiment  Massachusetts  Infantry  Volunteers,  and  was  discharged  Janu- 
ary 26, 1863.  He  served  in  the  campaign  in  Virginia,  particinating  in  seven  battles. 
The  arduous  duties  and  exposure  incidental  thereto  produced  chronic  pleuritis,  from 
irhich  he  was  confined  in  nosi>ital  during  eighteen  months  j^receding  his  discharge. 
Sobsequently  a  partial  paralysis  of  the  right  side  developed  itself,  from  the  effects  of 
which  he  now  suffers  the  total  loss  of  the  use  of  his  right  arm.  He  is  at  present  an 
inmate  of  the  Soldiers'  Home,  Boston,  where  he  has  been  for  the  past  seven  years.  He 
has  never  recovered  from  his  original  disabilitv. 

These  foots  are  certified  to  by  surgeons'  certificates.  He  is  now  beyond  the  reach  of 
tecovery,  and  peraonaUy  is  in  reduced  circumstances.  He  asks  that  his  name  be  placed 
upon  the  pension-ioll,  which  your  committee  think  ought  in  Justice  be  done. 

The  committee  think  the  case  of  petitioner  is  meritorious,  and  recom- 
mend the  passage  of  House  bill  No.  8. 
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45th  Congress,  i  SENATE.  (  Rbpobt 

2d  Session.       ]  \  No.  353. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 


May  Bf  1876. — Ordered  to  be  printed. 


Mr.  Bbuoe,  from  the  Committee  on  Pensions,  submitted  the  following 

REPORT: 

[To  accompany  bin  H.  R.  532.] 

The  Committee  on  PensionSj  to  whom  was  referred  the  bill  {H,  R,  532) 
granting  a  pension  to  John  Frey^  have  had  the  same  under  considerationj 
and  report : 

The  application  of  petitioner  was  rejected  under  provision  of  section 
4717,  Revised  Statutes,  specially  in  view  of  the  supposed  lack  of  record- 
evidence  of  the  merit  of  tbe  claim.  After  an  examination  of  all  the 
testimony  of  record  and  otherwise  presented,  the  committee  adopt,  as 
expressive  of  their  conclusions  and. judgment,  the  subjoined  extract  of 
House  report : 

That  the  aaid  John  Frey  was  drafted  aud  mustered  into  the  United  States  military 
service  September  29, 18^,  and  went  immediat-ely  into  active  service  in  the  field ;  that 
on  or  about  the  12th  of  Febrnary,  1865,  when  near  Orangebarg,  S.  C,  he  was  com- 
pelled to  march  nearly  one  whole  day  in  the  water  up  to  his  waist,  wading  swamps 
and  rivers,  by  which  he  caught  a  violent  cold  which  resulted  very  soon  in  rheumatism 
and  finally  in  chorea,  or  convulsive  motions  of  the  neck,  right  shoulder,  and  breast. 
The  disease  then  contracted  has  never  been  cured.  This  statement  is  fully  corrob- 
orated by  two  of  Frey's  comrades  who  served  in  the  same  company  aud  messed  and 
bonked  with  him. 

It  is  in  evidence  that  when  he  entered  the  service  he  was  well  and  healthy.  After 
be  was  attacked  in  the  manner  stated  above,  Frey  was  sent  to  a  hospital  in  the  field 
and  finally  removed  to  some  hospital  near  this  city,  but  he  savs  be  does  not  know 
DOW,  if  he  ever  did,  the  name  of  the  surgeon  under  whose  charge  ne  was  placed. 

On  the  1 1th  of  February,  1871,  Frey  was  examined  by  an  ezamining-surgeon  of  the 
Pension  Department,  and  he  says  Frey  cannot  nse  his  arms  or  do  any  Tabor  which 
reqoirea  botn  his  hands.  He  also  says  that  Frey  has  trouble  with  his  breast,  and  that 
he  wiU  probably  grow  worde  instead  of  better.  He  also  says  that  he  had  Frey  treated 
in  a  hospital  at  Chicago,  at  bis  request. 

Tbe  committee  believe  that  the  claim  of  petitioner  is  meritorious,  and 
recommend  the  passage  of  House  bill  532. 
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45th  OoiYGBSBS, )  SENATE.  i  Bepobt 

2daesaian.       ]  i  No.  364. 


IN  THE  SENATE  OP  THE  UNITED  STATES. 


May  8, 1878.— Ordered  to  be  printed. 


Mr.  Bruce,  from  the  Committee  on  Pensions,  sabmitted  the  following 

REPORT: 

[To  accompany  bill  H.  R.  3569.] 

The  Committee  on  PeT^^ions^  to  whovi  was  referred  a  hill  {H.  R,  3569) 
granting  a  pension  io  Ovid  H.  Olarky  have  had  the  same  under  considera- 
tion^ and  report : 

There  is  no  question  raised  as  to  the  identity  of  claimant,  his  services 
in  tbe  Army,  and  his  freqaeut  treatment  in  the  hospital  for  different 
diseases.  His  services  began  in  1865,  and  he  was  honorably  discharged 
in  1866,  by  reason  of  expiration  of  term  of  service.  He  rests  his  claim 
for  pension  on  the  ground,  that  from  exposure  in  the  service  he  con- 
tracted chills  and  fever,  and  an  intermittent  fever,  accompanied  with 
disabling  rheumatism,  from  all  of  which  diseases  he  still  suffers,  and  is 
thereby  disabled  to  such  an  extent  as  to  be  incapacitated  to  earn  his 
living  by  manual  labor. 

His  application  for  pension  was  rejected  by  the  Pension  Bureau  under 
provisions  of  Section  4717,  Revised  Statutes,  and  especially  for  lack  of 
record-evidence  of  the  origin  of  the  disease. 

The  claimant  alleges  that  he  cannot  find  his  regimental  surgeon,  and 
does  not  therefore  produce  his  certificate ;  but  the  evidence,  both  med- 
ical and  otherwise,  of  the  good  health  of  claimant  and  his  entire  freedom 
from  the  diseases  alleged  to  have  created  his  disability  prior  to  his  en- 
listment, is  fall  and  satisfactory.  The  same  evidence,  and  additional 
thereto,  is  presented  to  show  that  these  diseases  developed  themselves 
while  claimant  was  in  the  military  service,  and  that  from  their  effect  he 
left  the  Army  with  broken  health,  and  is  at  this  time  the  subject  of  the 
disabilities  alleged  as  the  basis  of  his  claim. 

Tbe  claim  possesses  unquestionable  merit,  and  the  committee  recom- 
mend the  passage  of  House  bill  No.  3569. 
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45th  Congress,  (  SENATE.  i  Repout 

2d  Session.       i  \  No.  355. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 


May  8, 1878. — Ordered  to  be  printed. 


Mr.  Bruce,  from  the  Committee  on  Peusions,  submitted  the  following  . 

REPORT: 

[To  liccouipauy  bill  H.  R.  ;i731.] 

The  Committee  on  PenHoiis,  to  whom  teas  referred  the  bill  (H.  R.  3731) 
granting  a  pension  to  Rebecca  T.  Scott,  have  had  the  same  under  consider- 
ation, and  report : 

That,  after  a  careful  consideration  of  the  petition  of  claimant  as  set 
forth  in  the  accompanying  papers  and  records  supplied  by  the  Commis- 
sioner of  Pensions,  they  adopt,  as  expressive  of  their  views  of  the  mer- 
its of  this  claim,  the  subjoined  House  report  made  thereon : 

It  is  eBtablisbed  by  undoubted  testimony  that  Maj.  John  B.  Scott  entered  the  serv- 
ice from  West  Point,  as  brevet  second  lieutenant,  in  1821,  and  served  constantly 
down  to  bis  final  sickness,  having  been  promoted  from  time  to  time,  especially  for  gal- 
Uot  conduct  in  the  battles  of  Palo  Alto  and  Resaca  de  la  Palma,  in  Mexico.  He  was 
promoted  msyor  in  Third  Artillery  in  June,  1857.  He  commanded  Fort  Umpqua,  Oregon, 
from  Decemoer  9, 1857,  to  September  15,  1860,  when  he  left  on  sick-leave  and  went  to 
San  Francisco,  there  being  no  sufficient  medical  aid  nearer  ;  and  he  died  in  that  city 
November  22, 1860.  He  was  a  brave  and  faithful  officer,  and  in  constant  service.  The 
proof  shows  that  he  died  of  congestion  of  tho  lungs,  and  that  it  was  contracted  in  the 
service  and  line  of  his  duty,  and  that  Rebecca  T.  Scott  is  his  widow,  having  been  mar- 
ried to  bim  in  December,  1^,  and  that  she  is  now  sixty -four  years  of  age  and  unmar- 
ried. A  biU  for  her  relief  passed  the  House  May  20«  1864,  first  session  Thirty-eighth 
Congress.  There  is  also  in  the  case  a  favorable  report  of  the  Senate  committee,  dated 
Jane  27, 1862 ;  but  it  seems  that  final  action  was  uot  taken,  as  no  application  haid  been 
made  to  the  Commissioner  of  Pensions  under  the  general  law.  for  application  was  sub- 
eequently  made  and  the  claim  disallowed  on  the  ground  that  ttie  general  law  does  allow 
pensions  to  widows  of  officers  ct  soldiers  who  dieid  prior  to  1861  from  disease  contracted 
m  the  service  in  time  of  peace.  There  can  be  no  doubt,  from  former  action  of  House 
and  Senate,  and  from  the  unqnestioned  merits  of  the  case  itself,  that  the  claimant  is 
entitled  to  relief. 

The  committee  recommend  the  passage  of  House  bill  3731. 
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45th  Congbess,  (  SENATE.  (  Eepobt 
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IN  THE  SENATE  OF  THE  UNITED  STATES. 


May  8, 1878.— Ordered  to  be  printed. 


Mr.  WnTTEy  from  the  Committee  on  Naval  Affairs,  submitted  the  fol- 
lowing 

REPORT: 

[To  accompany  bill  S.  486.] 

The  Committee  on  Naval  Affairs,  to  irhom  was  referred  the  hill  {8.  486) 
relative  to  the  distribution  ofprlze-moneyj  submit  the/ollowing  report : 

• 

The  committee  have  given  to  this  bill  and  the  subject  to  which  it  re- 
lates patient  consideration,  and  have  come  to  the  following  condasion 
as  the  resnlt  of  their  deliberation. 

All  prizes  belong,  primarily,  to  the  government,  and  any  person 
claiming  to  participate  therein  must  show  a  grant  from  the  United 
States ;  and,  therefore,  it  is  the  prerogative  of  the  government,  of  its 
mere  volition,  to  designate  all  parties  among  whom  prizes  are  to  be  dis- 
tributed. Consequently  Congress,  by  an  act  approved  April  23,  1800, 
entitled  ^^An  a<5t  for  the  better  government  of  the  Navy  of  the  United 
States,"  determined  on  a  distribution  of  the  proceeds  of  prizes  upon  a 
scale  not  very  equitable  in  its  character,  and  yet  strong  enough  to  have 
remained  undisturbed  until  June  30, 1864,  when  an  act  was  passed  to 
^*  regulate  prize  proceedings  and  the  distribution  of  prize-money," 
changing  the  proportions  of  such  distribution,  and  fleet-captains  were 
admitted  to  participation  therein.  The  last-named  act  passed  both 
hooaes  of  Congress  without  debate  in  either,  and  your  committee  can 
only  infer  from  the  position  of  the  fleet-captain,  as  being  the  chief  of 
the  staff  of  the  commanding  officer  of  the  fleet,  that  this  was  the  ground 
npon  which  only  his  title  to  a  share  of  prize-money  could  be  based.  As 
his  staff  duty  prevented  his  participation  in  the  captures,  it  seemed  to 
Congress  wise  to  give  him  a  share  of  the  general  prize-money  of  the 
sqaadron.  If  the  allowance  went  upon  the  ground  of  his  being  a  staff 
officer,  then  it  did  not  go  far  enough  in  its  scope. 

Your  committee  do  not  see  why  the  same  reason  which  led  to  this  al- 
lowance of  participation  in  the  prize-money  should  not  open  the  door 
also  to  the  other  officers  of  the  staff  of  the  commander-in-chief,  viz,  fleet- 
sargeoDS,  fleet- pay  masters,  and  fleet-engineers,  who  are  necessarily 
such,  doing  duty  and  remaining  with  the  flag-ship,  in  their  several  re- 
sponsible positions.  Indeed,  the  claim  of  the  fleet-surgeon  seems  to  be 
based  even  upon  higher  ground,  for  he  was  officially  created  as  far  back 
as  1828,  while  the  fleet-captain,  as  such,  appears  to  have  been  first 
recognized  in  1864. 
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Fleet-paymaBters  and  fleet  eD gin eers  were  created  in  April,  1864,  by 
law,  so  that  the  fleets  should  have  capable  and  responsible  heads  to 
each  of  these  branches  of  the  service. 

Fleet-surgeons,  fleet-paymasters,  and  fleet-engineers,  therefore,  should 
stand  upon  the  same  footing  with  fleet-captains,  and,  in  the  judgment 
of  your  committee,  should  be  entitled  to  the  like  advantages. 

Your  committee  have  not  been  able  to  ascertain  accurately  the  amonot 
of  money  which  may  be  required  to  meet  the  demands  of  this  claim  for 
prize-money,  bnt,  actuated  by  a  desire  to  present  to  the  Senate  alltbe 
information  which  the  committee  have  obtained  upon  the  subject,  yoor 
committee  hereto  annex  the  letters  of  the  Secretary  of  the  Navy  and  of 
the  Fourth  Auditor  of  the  Treasury  Department  as  an  appendix  to  this 
report.  Your  committee  therefore  report  the  accompanying  bill  (S. 
)  as  a  substitute  for  Senate  bill  486,  and  recommend  its  passage. 


Appendix. 

Navy  Departmrkt. 
Waakingt<m,  April  18,  l?7i 
Sir  :  I  have  the  boDor  to  acknowledge  the  receipt  of  yonr  letter  of  the  2d  insUot. 
incloeiDg  biU  to  extend  the  provisions  of  the  act  of  Jane  8, 1874,  in  relation  to  concet- 
ing  errors  in  prize-listSi  to  all  fleet  ofiBcers,  and  asking  as  to  the  number  likely  to  be 
benefited  thereby. 

The  accompanying  statements  irom  the  Bureaus  of  Steam-Engineering,  Mediriw 
and  Sargery,  and  Provisions  and  Clothing  indicate  the  probable  number  of  fleet  on- 
cers that  would  be  benefited  by  the  bill. 

I  trust  yon  will  pardon  me  for  making  a  suggestion  in  regard  to  the  bill.  If  pund 
as  introduced,  the  payments  to  these  officers  would  come  out  of  the  naval  tmkuhi 
fund.  The  interest  on  this  fund,  from  which  naval  pensions  are  paid,  is  barely  8afi> 
cient  for  that  purpose.  All  such  depletions  as  that  proposed  are  detrimental  to  ^ 
fund.  I  would  therefore  respectfully  suggest  the  amendment  of  the  bill  by  addin^i 
proviso  that  any  payments  to  be  made  shall  be  paid  out  of  any  money  in  the  Ttm- 
ury  not  otherwise  appropriated. 
The  payments  would  involve  a  large  sum. 
I  have  the  honor  to  be,  very  respectfully, 

J.  C.  HOWELL, 
JcHng  Seereiarjf  of  the  San 
Hon.  Wm.  Pinknry  Whytb, 

United  Slates  Senate. 


Navy  Department,  Bureau  of  Medicine  and  Surgery, 

April  8,  H<:?. 

The  followiug  is  a  statement  of  the  number  of  fleet-surgeons  likely  to  be  benefits 
by  the  accompanying  bill : 

Mississippi  squadron  :  E.  Gilchrist,  from  August,  1862,  to  December^  1862.  N.  Pial! 
ney,  from  December,  1862,  to  July,  1H65. 

East  Qulf  sqnadron :  G.  R.  B.  Homer,  from  May,  1861,  to  May,  1863.  £.  Gilchiial 
from  June,  1863,  to  April,  1865.    D.  Harlan,  from  May,  1865,  to  July,  1865. 

West  Gulf  squadron :  J.  M.  Foltz,  from  January,  1862,  to  August,  1863.  J.  C.  Pahnfl 
from  August,  1863,  to  September,  1865. 

North  Atlantic  squadron :  T.  Dillard,  fh)m  April,  1861,  to  January,  1862.  W.  II 
Wood,  from  January,  1862,  to  February,  1864.  J.  L.  Fox,  from  Febniaxy,  1864,  to  Di 
cember,  1864.    L.  B.  Hunter,  from  January,  1865,  to  July,  1865. 

South  Atlantic  squadron :  George  Clymer,  from  May,  1861,  to  July,  1863.  Williu 
Johnson,  from  July,  1863,  to  June,  1865. 
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Navy  Department,  Bureau  of  Steam-Engineeking, 

Washington,  April  9, 1878. 
Sir  :  The  following  is  a  statement  of  the  number  of  fleet-engineers  likely  to  be  bene- 
fited by  the  accompanying  bill,  showing  also  sqnadrons  served  in,  dates  of  orders, 
dates  of  detachment,  and  length  of  time  on  such  duty : 


Date  of  de- 
tachment. 

Time  on  8uoh  duty. 

XameA. 

Squadrons.                Date  of  order. 

N 

1 

1 

Tb6Oi.ZeO0r. .............. 

EastGnlf 

May  19,1863 
May  19, 1863 
May  19. 1863 
May  19,1863 

Jnly  19, 1865 
June  S3, 1866 
Aiig.30,186f 
Jnly  10,1865 

9 
9 
1 
9 

1 
3 

1 

96 

llfih«rt  IHuiby 

Ronth  A trlanticr r 

4 

&F.6arYln 

Korth  Atlantic 

11 

V.  H.  Slwok  .     .           ... 

WeatGnlf 

91 

Very  respectfully. 


Senator  W.  P.  Whyte, 

Washington,  D.  C. 


WM.  H.  SHOCK, 

Chief  of  Bureau, 


Navy  Department,  Bureau  of  Provisions  and  Clothing, 

Washington,  D.  C,  April  9,  1878. 
Hon.  Wm.  Pinkkby  Whyte,  United  States  Senate : 

The  following  are  the  names  of  the  officers  of  the  Pay  Corps  who  performed  the  duty 
of  fleet-paymaster  during  the  rebellion,  as  called  for  in  your  note  of  the  2d  instant : 
Edward  T.  Dunn,  Western  Gulf  squadron,  from  January  17, 1863,  to  April  3, 1865. 
H.  M.  Heiskell,  North  Atlantic  squadron,  from  April  30, 1864,  to  July  15, 1865. 
George  F.  Cutter,  Eastern  Gulf  squadron,  from  April  2, 1863,  to  November  18, 1863. 
James  H.  Watmongh,  South  Atlantic  squadron,  from  Jane  30, 1864,  to  June  2, 1865. 
John  O.  Bradford,  South  Atlantic  squadron,  from  Jane  1, 1863,  to  May  2, 1864. 
J.  George  Harris,  Eastern  Gulf  squadron,  from  October  15, 1864,  to  January  14, 1865. 
John  S.  Oulick,  Mississippi  fleet,  from  May  1, 1865,  to  August  — ,  1865. 
John  y.  B.  Bleecker,  Eastern  Golf  squadron,  from  October  3, 1863,  to  May  20,  1864. 
Elisha  W.  Dunn,  Mississippi  fleet,  from  September  9, 1862,  to  May  1, 1865. 
I  have  the  honor  to  be,  very  respectfully,  your  obedient  servant, 

GEO.  F.  CUTTER, 
Paymaster-General,  United  States  Navy. 


Treasury  Department,  Fourth  Auditor's  Office, 

April  26, 1878. 
Sir  :'In  reply  to  your  inquiry  of  the  24th  instant,  I  have  the  honor  to  inclose  a  copy 
of  a  letter  addressed  to  the  Navy  Department  by  this  office  on  the  17th  instant,  in  an- 
swer to  a  similar  inquiry  made  by  the  honorable  Secretary  of  the  Navy,  accompanied 
by  lists  similar  to  those  iuclosed  by  you.  For  reasons  therein  given,  you  will  see  how 
difficult  it  is  to  make  now  any  close  approximation  of  the  sum  that  would  be  required. 
Inmy  judgment,  a  fair  approximation  would  be  the  amount  paid  to  fleet-captains 
niQltiplied  by  three,  viz,  |270,7d7.74.  I  do  not  think  that  any  less  amount  than  this 
iroQld  be  sufficient. 

The  amount  now  standing  to  tho  credit  of  the  Navy  pension  fund  appears,  by  the 
books  of  this  office,  to  be  $477,463.42,  not  taking  into  consideration  any  demands  that 
there  may  be  npon  said  fund  for  the  current  fiscal  year. 
The  lists  inclosed  by  you  are  herewith  returned. 
Very  respectfully, 

STEPHEN  J.  W.  TABOR,  Auditor. 
Hon.  Wm.  Pixkney  White, 

United  States  Senate, 
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Trbajsury  Department,  Fourth  AuDrroR's  Office, 

Apra  17, 1878. 

Sir  :  la  reply  to  yonr  request  of  the  10th  iDstant,  I  have  the  honor  to  state  that  this 
office  is  unable  to  supply  you  with  the  amount  of  prize-money  that  would  aocrue  to 
the  fleetHDfflcers  whose  names  are  given  with  your  letter  in  the  event  of  ,the  passage  of 
bill  extending  to  them  the  provisions  of  the  act  of  June  8, 1874,  unless  supplied  by 
you  with  a  Gst  of  all  the  prizes  in  which  you  would  authorize  them  to  share ;  and 
this  would  involve  a  large  amount  of  examination  and  computation,  and  occupy  oon- 
siderable  time  in  both  the  Navy  and  this  department. 

I  find,  however,  that  the  total  amount  allowed  to  fleet-captains  for  prize-money  and 
bounty  accruing  from  captures  during  the  late  war  is  $90,262.58. 

Upon  examination  of  lists,  it  is  found  that  in  many  instances  fleet-captaiBs  have  not 
shared  in  captures  where  the  names  of  other  fleet-officers,  regularly  assigned  as  such, 
are  found,  and  in  some  such  oases  the  names  furnished  with  your  letter  are  borne  upon 
the  lists  as  fleet-offloers. 

The  amounts  Which  these  officers  have  already  received  in  the  ratio  of  their  salaries. 
in  cases  where  the  flag-ship  shared  in  the  capture,  would,  of  course,  be  deducted  fFom 
any  amount  that  might  accrue  to  them  under  the  proposed  bill. 

The  lists  are  herewith  returned. 
Very  respectfully, 

8.  J.  W.  TABOR,  AutUt0r. 

Hon.  R.  W.  Thompson, 

Secretary  oj  the  Navy,  Ifavy  Department. 
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ZdSeaaUm.       ]  )  No.  357. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 


May  8, 1878.— Ordered  to  be  printed. 


Mr.  Tjsujbb,  from  the  Committee  on  Olaims,  submitted  the  following 

REPORT: 

[To  accompany  bill  S.  241.] 

The  Committee  on  Claims^  to  trhom  were  referred  the  petition  and  bill  for 
the  relief  of  Oeorge  F.  Hebb^  report  as  follows : 

The  claimant,  George  Y.  Hebb,  was  a  captain  in  the  volnnteer  force 
of  the  United  States  daring  the  war  with  Mexico. 

Claimant  insisted  that  he  was  entitled  to  receive  compensation  for 
the  pay  of  a  servant  and  forage  for  horse,  and  now  claims  that  there  is 
due  him  for  the  same  the  sum  of  $136.50. 

It  appears  that  Mr.  Hebb  made  this  claim  when  his  accounts  were 
settled,  and  he  was  paid  the  balance  dae  him,  in  1856,  and  was  informed 
that  he  must  make  affidavit  that  he  kept  and  employed  the  servant,  &o. 

He  alleges  that  he  did  not  at  that  time  make*  the  affidavit ;  that  he 
was  a  man  of  means,  and  did  not  care  to  bother  with  it ;  that  he  is  now 
poor  and  somewhat  advanced  in  years,  and  needs  the  amount  he  con- 
siders dae  him.  He  makes  affidavit  as  required,  but  is  informed  it  is 
too  late  for  the  department  to  settle  with  him.  He  now  asks  by  his 
bill  that  Congress  authorize  the  payment  of  the  amount  that  shall  be 
found  due  him,  not  exceeding  $136.50.  As  the  bill  only  aathorizes  the 
settlement  of  claims  if  the  War  Department  shall  be  satisfied  that  there 
is  anything  dne  him,  the  committee  recommend  that  the  bill  be  passed. 
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45th  CONaBESSy  )  SENATE.  {  Eepobt 

2d  Session.       f  \  No.  358. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 


May  8, 1878.— Ordered  to  be  printed. 


Mr.  HoAB,  from  the  Committee  on  Claims,  submitted  the  followiDg 

REPORT: 

[To  acoompany  bill  S.  351.] 

The  Committee  on  Claims^  to  whom  was  referred  the  bill  (8. 351) /or  tlie  re- 
lief  of  the  domestic  and  Indian  missions  and  Sunday-school  hoard  of  the 
Southern  Baptist  Conventiony  have  considered  the  same^  and  respectfully 
report : 

On  the  fourth  day  of  November,  1848,  the  American  Indian  Mission 
Association,  on  the  one  part,  and  the  United  States,  acting  by  William 
Medill,  Commissioner  of  Indian  Affairs,  of  the  other  part,  entered  into 
a  written  contract  under  seal,  by  which  the  association  agreed  to  erect, 
in  the  country  occupied  by  the  Pottawatomie  Indians,  in  Kansaa,  for  the 
education  of  their  children,  a  suitable  building  of  a  character  particu- 
larly specified  for  the  accommodation  of  at  least  ninety  pupils,  to  the 
acceptance  of  the  United  States  and  the  agent  of  the  tribe,  and  to  clear, 
feuce,  and  stock  and  furnish  with  tools  a  farm  of  at  least  one  hundred 
acres  of  land,  and  equip  workshops  for  the  instruction  of  the  children 
of  the  tribe  in  agriculture  and  the  mechanic  arts.  They  further  con- 
tracted to  receive,  maintain,  clothe,  and  educate  at  least  ninety  scholars 
of  said  tribe,  or  a  less  number  if  so  many  could  not  be  induced  to  attend. 

The  United  States  agreed  to  pay  $4,000  toward  the  erection  of  the 
bnilding,  and  $1,000  toward  clearing  the  land  and  purchasing  tools, 
auimals,  &c.,  for  the  shop  and  farm.  The  United  States  further  agreed 
to  pay  $50  a  year  quarterly  for  each  pupil,  and  at  that  rate  for  ^ny  part 
of  a  year,  toward  the  maintenance  of  the  pupils. 

This  agreement  was  performed  by  both  parties,  and  the  amounts  duly 
leDdered,  audited,  and  paid,  down  to  the  close  of  the  quarter  ending 
Jane  30, 1860.  The  accounts  for  the  two  succeeding  quarters  were  duly 
rendered,  vouched,  and  allowed  at  the  Treasury,  but  payment  was 
not  made  for  the  sole  reason  that  the  office  had  not  at  its  control  suffi- 
cient funds  for  the  purpose.  The  rebellion  broke  out  soon  after,  and 
the  sums  due  for  these  two  quarters  have  never  been  paid.  There  is  due 
for  the  quarter  ending  September  30, 1860,  the  sum  of  $1,265.62,  and 
for  the  qnarter  ending  December  31, 1860,  the  sum  of  $1,281.25,  making 
in  all  $2,546.87. 

The  American  Indian  Mission  Association,  by  deed  dated  June  20, 
1855,  transferred  all  its  property  and  rights,  schools  and  missions,  to 
the  Southern  Baptist  Association,  a  corporation  created  by  the  laws  of 
Georgia,  and  the  grantee  took  upon  itself  the  duties,  contracts,  obliga. 
tions,  and  missionary  work  of  the  grantor.  A  copy  of  this  contract  wa 
famished  to  the  United  States,  put  on  file  at  the  Indian  Office,  and  the 
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goveri^ment  signified  its  assent  to  tbe  substitution  by  making  payineots 
as  aforesaid,  from  1855  to  1860,  to  the  Baptist  Association.  After  th< 
suppression  of  the  rebellion  tbe  claim  was  presented  to  the  Commissione] 
of  Indian  Affairs,  and  certified  by  him  to  be  correct,  March  24, 1874,  ba| 
disallowed  by  the  Second  Auditor  solely  on  the  ground  that  proof  of  the 
loyalty  of  the  claimant  was  not  furnished,  and  that  that  office  had,  there- 
fore, no  power  to  allow  tbe  claim.    (See  resolve  approved  March  2, 1867.] 

The  American  Indian  Mission  Association  was  one  of  the  instrumeo* 
talities  through  whicb  the  Baptist  denomination  carried  on  its  charitable 
and  missionary  work.  The  Southern  Baptist  Convention  represented 
that  denomination  in  most  if  not  all  of  the  Southern  States,  and  its 
members  were  divided  in  sentiment  in  regard  to  the  rebellion  pretty 
much  like  the  rest  of  tbe  population.  Its  jurisdiction  and  membership 
extended  into  the  States  of  Kentucky  and  Missouri.  Its  work  was  purely 
religious  and  charitable.  The  contract  out  of  whicb  the  present  claim 
arises  is  for  a  missionary  operation  in  tbe  Territory  of  Kansas.  Under 
these  circumstances  there  is  no  propriety  in  making  tbe  loyalty  of  every 
member  or  every  officer  of  tbe  convention  a  condition  of  the  fulfillment 
of  tbe  contract  of  the  government. 

The  committee,  therefore,  report  the  accompanying  bill,  and  recom- 
mend is  passage. 
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IN  THE  SENATE  OP  THE  UNITED  STATES. 


Mat  8, 1878.— Ordered  to  be  printed. 


Mr.  B&UCB,  from  the  Oommittee  on  PensioQS,  submitted  the  following 

REPORT: 

[To  aooompany  bill  S.  1206.] 

The  Committee  on  PensionSy  to  whom  was  referred  a  bill  {8, 1029)  for  ihe 
relief  of  John  M.  Lord^  have  had  the  same  under  conaideratUmy  and  re- 
port: 

The  petitioner  was  allowed  a  pension  from  Febraary,  1851,  at  the  rate 
of  $15  per  month,  for  bronchitis,  the  disability  being  reckoned  by  the 
medical  aatborities  as  total,  and  continaed  to  draw  his  said  pension 
until  June,  1862,  when  the  same  was  suspended  by  direction  of  Secre- 
tary Smith,  on  the  ground  that  petitioner  was  no  longer  disabled. 

In  December,  1877,  the  claimant  made  application  for  restoration  to 
the  pension-roll,  alleging  that  his  disability  had  never  disappeared  and 
that  he  had  been  improperly  dropped  from  the  roll ;  alleging  further 
that  he  is  still  suffering  from  enlargement  of  the  glands  of  the  throat, 
difficulty  of  breathing,  and  a  distressing  cough,  all  of  which  resulted 
from  exposure  while  in  the  service.  Failing  to  secure  favorable  action 
on  his  case^  before  the  Bureau  of  Pensions,  and  the  report  of  Medical 
Referee  Hood  being  adverse  thereto,  he  now  asks  relief  by  special  act. 

The  unfavorable  action  of  the  Commissioner  is  based  upon  the  re- 
port of  Dr.  Hood,  medical  referee. 

The  testimony  submitted,  medical  and  otherwise,  including  that  lately 
submitted,  makes  a  strong  case  for  claimant. 

Surgeons  James  S.  Anthon  and  William  G.  Montgomery,  of  the 
United  States  Army,  certify  to  the  original  disability  growing  out  of 
exposure  in  the  service  in  1848,  and  the  totally  disabling  effect  of  his 
disease. 

Dr.  Jameson  swears  that  claimant  came  under  his  care  as  family 
physician  in  1861,  and  so  continued  until  1866,  and  during  the  whole 
period  was  suffering  with  g«iitre,  or  some  other  enlargement  of  the 
thyroid  gland.  He  was  also  troubled  with  a  con&rh  and  dyspnoea,  par- 
ticularly when  suffering  with  c^ld.  During  all  this  time  he  was  unable 
to  gain  a  livelihood  from  manual  labor,  and  that  from  long  and  intimate 
acquaintance  he  believed  the  disease  was  permanent,  and  that  it  is  cer- 
tainly so  at  this  time. 

Drs.  Thompson  and  Woodburn,  under  oath,  certify  that  they  were 
family  physicians  of  claimant  from  1857  to  1861,  and  from  1865  to  1875, 
and  during  this  period  they  swear  to  substantially  the  same  state  of 
facts  covered  by  the  affidavit  of  Dr.  Jameson,  concluding  by  the  state- 
ment that  petitioner  has  not  been  in  a  condition  at  any  time  in  the  last 
twenty  years  in  which  he  could  earn  his  livelihood  by  manual  labor. 

Whatever  technical  deficiencies  there  may  be  in  the  testimony,  andj 
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whatever  the  trne  natnre  of  the  disease  prodndng  the  disability,  the 
evidence  leaves  no  question  that  petitioner  was  and  is  disabled  by  dis 
eases  contracted  while  in  the  service  and  in  the  line  of  duty. 

We  recommend,  therefore,  favorable  action  on  this  claim,  and  report 
herewith  a  substitute  for  Senate  bill  1029,  and  recommend  its  passage. 
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2d  Session.       f  \  No.  360. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 


May  8, 1878.— Ordered  to  be  printed. 


Mr.  Bruo£,  from  the  Committee  oa  Peusions,  submitted  the  following 

REPORT: 

[To  acoompany  bill  8.  1206.] 

The  Committee  on  Fetisions,  to  whom  wan  referred  the  memorial  of  Emily 
Hughes^  asking  a  pension^  have  had  the  same  under  consideration^  and 
report: 

Jamos  Hughes,  so  called  from  the  name  of  his  mother,  iiud  sometimes 
known  as  James  fiurch,  after  the  name  of  his  father,  enlisted  under  the 
latter  name  in  March,  1867,  in  Company  6,  Thirty-eighth  Regiment  of 
Infantry,  and  died  at  New  Port  Hayes,  July  20,  1867,  of  cholera.  The 
parents  of  the  soldier  were  not  formally  married,  and  hence  the  variations 
in  his  name,  as  one  or  the  other  parent  was  represented.  Petitioner 
prays  for  pension  as  the  wife  of  said  Burch  alias  Hughes,  and  her  claim 
was  rejected  by  the  Bureau  of  Pensions  ^^  on  the  ground  that  there  was  no 
legal  evidence  of  marriage,  as  the  soldier  left  the  claimant  nearly  three 
years  before  he  enlisted,  and  she  never  saw  him  again.^  From  this  de- 
cision the  petitioner  appeals,  and  seeks  relief  by  special  act. 

There  is  no  question  presented  as  to  the  identity  of  soldier  or  of  claim- 
ant, or  as  to  the  service  and  death  of  soldier  from  disease  acquired  in 
the  line  of  duty.  The  only  question  is  as  to  the  evidence  of  marriage, 
and  while  the  declarations  of  soldier  as  a  recruit  do  not  indicate  the 
existence  of  marriage,  the  main  point  relied  upon  by  the  department  as 
the  gronnd  of  rejection  is  the  fact  stated  by  the  Commissioner,  that  the 
soldier  left  his  reputed  wife,  suspending  all  correspondence  with  her 
for  three  years  before  his  enlistment.  Simple  desertion  of  the  wife  on 
the  part  of  the  husband,  previous  marriage  having  been  established, 
does  not  abrogate  the  marriage  relation,  nor  in  cases  like  the  present 
does  snch  desertion  create  a  strong  suspicion  as  to  the  validity  and 
reality  of  the  marriage.  It  is  a  very  common  occurrence  for  married 
recruits  to  ignore  the  marriage  relation,  especially  when  enlisting  away 
from  their  families  and  in  a  clandestine  manner,  and  in  the  instance  of 
nnedncated  colored  parties  it  frequently  occurs  that  correspondence  is 
interrupted  and  sometimes  entirely  suspended  between  the  parties. 

Judging  this  case  by  the  requirements  of  section  4705  of  the  Revised 
Statutes,  which  si>ecially  refers  to  the  marriage  of  colored  soldiers,  the 
evidence  is  entirely  clear  and  satisfactory  as  to  the  marriage  of  claim- 
ant and  deceased  soldier,  and  makes  this  case  a  meritorious  one. 

Claimant  alleges  that  she  was  married  to  deceased  soldier  in  1860 ; 
that  the  ceremony  was  performed  by  Daniel  Soper,  a  colored  minister, 
near  Manchester,  Clay  County,  Kentucky,  and  she  and  her  husband 
lived  together  as  man  and  wife  until  December,  1864 ;  and  that  there 
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were  born  to  them  during  this  time  two  children — Richard  Franklin, 
born  November,  1861,  and  Fanny  Ann,  born  January,  1863;  and  that 
in  December.  1864,  her  husband  left  on  a  salt-boat  with  James  Crack 
and  David  Welsh  ;  that  after  fifteen  days'  absence  Crack  and  Welsh 
returned,  stating  that  her  husband  had  determined  to  enlist  in  the 
Army,  and  that  she  did  not  again  roceive  information  relative  to  lier 
husband  until  some  time  after  his  death. 

The  statement  of  petitioner  i<^  thus  given  because  the  subsequent  tes- 
timony fially  sustains  all  its  8ub8iHnfi:U  points. 

William  Tillett  swears  that  he  wituc^^i d  the  marriage  by  Daniel  So 
per,  and  also  that  the  parties  lived  together  as  man  and  wife  from  18«30 
to  December,  1864,  and  were  so  recoi;::ize4l  by  iLeir  neighbors. 

James  Love,  under  oath,  covers  tLi*  6.;iiie  facts  stated  by  Tillett. 

James  W\01ark  and  Philis  Hyde  both  confirm  the  statement  of  Tillett 
and  Love  relative  to  marriage,  the  birth  of  the  children,  cohabitation  of 
the  parties,  and  the  common  recognition  of  their  marriage  relations  by 
the  members  of  the  community. 

John  Lewis,  merchant  and  hotel-keeper  at  Manchester,  and  General 
T.  T.  Oairard,  under  oath,  sustain  the  statement  of  the  witneseea  here- 
tofore enumerated :  bear  witness  to  the  good  conduct  of  the  elatmant 
and  her  fidelity  to  ner  marriage  relation  subsequent  to  the  desertion  by 
soldier. 

The  affidavits  cited  were  made  before  Special  Agent  Shepherd,  who 
was  deputed  to  investigate  the  case  and  the  credibility  of  the  witnesses 
and  their  respectable  standing,  and  full  opiiortunities  for  informatioD 
are  not  only  ciTtified  to  by  him  in  his  report,  bat  also  by  the  afBdarii 
of  B.  G.  Potter,  postmaster  at  Manchester. 

Marriages  of  this  sort  were  iK)t  matters  of  record  in  Kentaoky  in  186D, 
but  the  evidence  of  marriage  is  otherwise  full  and  complete,  aad  the 
merit  of  this  case  established  beyond  a  reasonable  qoestiot]. 

The  committee  recommend  favorable  action  and  the  passage  of  the 
accompanying  bill. 
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IN  THE  SENATE  OF  THE  UNITED  STATES. 


May  9, 1878.— Ordered  to  be  printed. 


Mr.  McMillan,  from  the  Committee  on  Claims,  sabmitted  the  following 

REPORT: 

[To  acoompany  bill  S.  66.] 

Ihe  Committee  on  Claims^  to  whom  was  referred  the  bill  (&  6^)  for  the  re- 
lief of  John  Thorns^  of  Fayette  County^  Kentucky^  have  considered  the 
same  J  and  eubmit  the  following  report : 

Abont  the  2l8t  of  October,  1875,  the  claimant,  Thorns,  filed  his  claim 
in  the  Qaartermaster-General's  Office,  under  the  act  of  July  4, 1864,  for 
qoartermaster's  stores  alleged  to  have  been  taken  from  him  at  Fayette 
County,  from  1862  to  1854,  viz : 

1*^  9  000  basbels  of  corn,  at  $1  per  bnsbel |9,000 

125  tons  of  oats,  at  tSO  per  ton i,500 

IHO  tons  of  hay,  at  t'20  per  ton 3,600 

l.'M)  tons  of  rye,  at  |20  per  ton 2,600 

ia5  tons  of  wheat,  at  |30  per  ton 4,060 

600  cords  woody  at  |7  per  cord 4,200 

1^.  1,000  cords  wood,  at  $7  per  cord 7,000 

2,500  basbels  com,  at  |1  per  bushel    2,500 

200  tons  bay  and  oats,  at  |20  per  ton 4,000 

Feeding  200  hones  two  months,  at  |10  each,  per  month 4, 000 

ISU.  2H0  tons  hay,  oats,  and  rye,  at  |20  per  ton 5,600 

2,000  stacks  fodder,  at  II  per  stack 2,000 

10,000  bnsbels  com,  at  |1  per  bushel 10,000 

Feeding  100  horses  one  month,  at  |10  each,  iter  month 1, 000 

62,050 

The  case  was  investigated  by  an  agent  of  the  Qaartermaster's  De- 
partment. The  evidence  submitted  by  the  claimant  to  the  Quartermas- 
ter's Department,  together  with  the  report  of  the  agent,  was  considered 
by  the  Qnartermaster-Oeneral,  and,  on  the  8th  of  May,  1876,  the  claim 
^^  disallowed  by  that  officer  because  the  proofs  did  not  convince  him 
of  the  loyalty  of  the  claimant.  The  bill  under  consideration  was  intro- 
^dohI  ni  the  present  session  of  Congress  and  referred  to  this  committee. 

Upon  the  question  of  claimant's  loyalty  the  evidence  is  somewhat 
<^nflictiug.  James  S.  Perkins,  G.  W.  Bosworth,  D.  Warner,  and  W.  E. 
BoBworlh,  who  are  stated  to  be  men  of  high  standing  in  the  community, 
and  to  have  been  loyal  men  during  the  war,  in  a  joint  certificate,  dated 
Jannary  22,  1877,  state  that  they  '^were  intimately  acquainted  with 
John  Thorns,  of  Fayette  County,  Ky.,  and  always  regarded  him  as  a 
Tnion  man  and  loyal  to  the  laws  and  Government  and  Constitution  of 
tbe  United  States  dnring  the  late  war." 

Digitized  by  V^OOQIC 


2  JOHN  THORNS. 

Jacob  Castleman  (colored),  John  Bash,  James  Cook,  Adam  Morton, 
in  a  joint  affidavit,  the  jurat  to  which  is  dated  the  18th  of  Febraary, 
1878,  state  that  daring  the  late  war  they  were  well  acquainted  with 
John  Thorns,  the  claimant,  and  that,  from  condact  and  conversation, 
they  knew  he  was  at  all  times  trae  and  loyal  to  the  United  States,  and 
never  committed  any  act  of  disloyalty,  as  they  verily  believe. 

Jefferson  Byas,  in  his  affidavit  of  the  7th  of  December,  1875,  says,  as 
to  the  loyalty  of  the  claimant : 

I  never  knew  Mr.  Thorns  to  do  or  Bay  anytfainfi;  against  the  government ;  all  I  ever 
heard  him  say  was  that  they  couldn't  whip  the  Yankees. 

S.  O.  Burbridge,  in  an  affidavit,  the  jurat  of  which  is  dated  the  7th 
day  of  March,  1878,  says : 

I  wiU  state  that  in  the  fall  of  18G2 1  was  encamped  near  Lexington,  Ky.,  and  saw  Mr. 
Thorns  frequently,  and  was  convinced,  from  his  conversation,  that  he  was  a  loyal  man ; 
and  in  the  winter  of  1863  I  was  assigned  the  command  of  the  military  department  of 
Kentucky,  with  headquarters  at  Lexington,  and  again  I  saw  him  fluently,  and  was 
still  convinced  of  his  loyalty.  It  became  my  duty,  under  an  order  of  General  Sherman, 
to  arrest  a  number  of  sympathizers  with  the  rebellion,  and  send  them  out  of  the  8tat«. 
The  list  was  made  out  by  the  provost-marshal,  with  the  assistance  of  several  of  the 
most  prominent  Union  men  of  the  county  of  Fayette,  and  he  was  not  one  of  them,  nor 
were  any  charges  made  against  him,  at  any  time,  as  being  a  disloyal  man.  Had  ba 
been  so,  I  should  have  known  it,  as  he  lives  near  the  city  of  Lexington,  where  my  head- 
quarters were.  He  owned  a  large  farm,  and  I  know  that  a  large  quantity  of  quarter- 
master's stores  were  taken  from  him,  at  d.fferent  times,  for  the  use  of  the  government. 
I  remained  in  command  of  the  department  of  Kentucky,  with  headquarters  at  LexingtoD, 
Ky.,  till  the  spring  of  1865. 

The  claimant,  John  Thorns,  ha«  filed  two  affidavits — the  first  was  sworn 
to  on  the  23d  of  December,  1875 — in  which  he  details  the  loss  of  bis  prop- 
erty,  and  states  that  he  was  at  home  all  the  time  embraced  in  his  claim, 
except  about  three  and  one-half  months. 

He  left  home  in  the  latter  part  of  October,  1362,  and  was  absent  aboat 
three  and  one-half  months.  He  went  to  Tennessee,  Mississippi,  and  Louis- 
iana to  collect  debts  owing  to  him  in  the  South;  he  went  out  with  the  rebel 
army  as  it  went  from  the  State;  he  went  ahead  of  them;  could  have  gone 
at  any  time,  but  was  not  ready.  When  he  came  back,  he  made  applica- 
tion to  Thompson,  superintendent  of  the  post,  for  pay  for  what  had  been 
taken  while  he  was  away,  but  made  no  further  eifort,  because  he  was 
arrested  about  a  month  after  he  came  home  and  put  in  prison  and  kept 
about  two  weeks,  and  was  released  by  General  Boyle,  or  through  his 
influence  at  Cincinnati,  in  May,  1863,  and  about  six  weeks  after  his  re- 
lease took  the  oath  of  allegiance.    The  affiant  further  says : 

I  had  about  |70,000  owing  to  me  in  Mississippi  and  Looisiana  and  collected  aboat 
$8,000  only.  X  went  there  tor  the  purpoHC  of  collecting.  I  had  no  difflcnity  in  gettioe 
home  from  the  South.  My  son  went  into  the  Confederate  army  against  my  consent.  I 
advised  him  to  stay  at  home.  I  never  gave  him  anything  to  aid  him  and  fit  him  cot 
for  the  Confederate  service.  I  never  gave  a  dollar  to  aid  the  Confederate  Govemment, 
and  never  did  anything  to  aid  it.  The  Southern  people  owed  me  some  $60,000 ;  to  tbst 
extent  X  sympathized  with  them.  •  «  *  I  mean  that  I  did  not  want  them  whipped 
and  their  negroes  and  property  t«ken  from  them,  because  I  thoug;ht  I  would  lose  mj 
money;  that  was  the  extent  of  my  sympathy.  I  only  made  one  t>ip  South  during  the 
war.  •  •  •  I  received  no  receipts  or  vouchers  for  anything.  Xtiey  refused  to  give  • 
them  to  me,  because  they  said  I  was  not  loyal. 

In  his  second  affidavit,  made  the  18th  of  February,  1878,  the  claim- 
ant says : 

That  he  is  now,  and  always  has  been,  a  true  and  loyal  citizen  of  the  United  Sfatea ; 
that  he  has  never  committed  any  act  of  disloyalty  against  the  Government  of  the 
United  States  by  sympathizing  with,  or  giving  aid  or  comfort  to,  the  rebeUionor  those 
engaged  therein. 

Joseph  Thompson,  in  his  affidavit  of  March  8, 1876,  and  which  was 
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sabmitted  to  the  Quartermaster-OeDeral  bj  the  claimant  in  support  of 
his  claim,  states  that  in  1863  and  1864  he  was  saperintendent  of  the 
post  at  Lexington,  Ey.,  and  was  in  the  employ  of  the  Qaartermaster^s 
Department  daring  the  whole  war.  And  after  detailing  many  fact» 
tending  to  sapport  several  items  of  the  claim  of  Thorns  the  claimant 
says : 

Thorns  was  ft  sort  of  Sonthern  Bympathtzer,  bat  noc  a  bad  man,  I  thonf^ht,  Jadging 
from  my  own  oonveraatiou  with  him. 

6.  E.  Billingsly,  ''acting  as  attorney  for  John  Thorns,"  says  in  his 
written  statement  of  March  10, 1876:  "  I  admit  that  said  Tborus's  repu- 
tation was  that  of  a  Southern  sympathizer." 

George  Stoll,  United  States  commissioner,  in  his  affidavit  of  16tli  of 
December,  1875,  says : 

I  hare  known  Mr.  Thorns  for  a  nnmber  of  yeftrs  before  the  wftr,  and  seen  hira  very 
freqaently  during  the  war.  I  have  no  recoliectioo  of  any  partioniar  conversation  \vith 
bim  about  the  rebellion,  bnt  always  regarded  him  as  a  rebel  sympathizer,  and  believe 
he  was  so  regarded  by  this  community.  I  never  heard  of  his  having  committed  an 
overt  act  Against  the  government. 

The  agent,  John  Fry,  sent  by  the  Quartermaster's  Department  to  in- 
restigate  the  claim,. reports  against  its  allowance  for  want  of  proof  of 
the  loyalty  of  the  claimant.  After  alluding  to  tl^e  evidence  in  his  re- 
port, the  agent  says : 

From  the  evidence  referred  to,  and  the  general  reputation  of  claimant  amouff  the 
roion  men  in  that  community,  I  have  no  doubt  he  was  in  fnll  sympathy  with  the  re- 
bellion and  opposed  to  the  prosecution  of  the  war  for  its  suppression,  bnt  whether  he 
committed  any  acts  before  he  went  Sontn  or  during  his  stay  there,  or  whether  he  ever 
Tiolated  bis  oath  above  referred  to,  I  am  unable  to  learn.      »        •        •        •        » 

I  have  known  Mr.  Thorns  personally  for  nearly  forty  years,  and  always  liked  him, 
bat  for  the  reason  given  in  this  report  I  am  unable  to  recommend  the  payment  of  any 
part  of  the  claim,  luthough  I  am  satisfied  his  losses  were  heavy. 

Upon  the  report  of  the  agent,  Deputy  Quartermaster  General  Ekin 
recommends  the  disallowance  of  the  claim. 

General  Bnrbridge,  it  will  be  observed,  states  that  in  the  fall  of  1362 
be  was  encamped  near  Lexingttm,  Ky.,  and  saw  Mr.  Thorns  frequently, 
aod  was  convinced  from  his  conversation  that  he  was  a  loyal  man.  It 
appears  not  only  from  Mr.  Thorns's  affidavit,  bnt  from  the  evidence  in 
the  ease,  that  Thorns  left  home  and  went  South  with  the  Confederate 
army  in  October,  1862,  and  was  absent  three  and  a  half  months,  and 
was  arrested  after  his  return  and  imprisoned  and  taken  to  Cincinnati, 
and  there  released,  in  May,  1863.  It  would  seem  that  the  general  could 
only  have  seen  Thorns  during  that  portion  of  the  fall  prior  to  the  time 
of  his  departure  South  with  the  Confe<lerate  army.  The  fact  that  Thorns 
left  bis  home  and  went  into  the  insurrectionary  States  not  only  without 
liermission  from  the  United  States  Government,  but  with  the  Confed- 
erate army,  indicates  clearly  his  confidence  that  protection  would  be 
given  to  hira  by  the  Confederate  Government  and  its  armies,  and  that 
be  would  be  secnre  within  the  Confederate  lines;  and  his  absence  therein 
.for  three  and  a  half  months,  without  any  interruption  or  difficulty,  in 
connection  with  his  own  affidavit  and  the  other  testimony  in  the  case, 
Khows  that  his  confidence  was  not  misplaced.  The  fair  inference  is  that 
he  did  sympathize  with  the  Confederate  Government,  and  ''did  not  want 
them  whipped  and  their  negroes  and  property  taken  from  them." 

The  fact  that  Thorns's  name  was  not  on  the  list  of  persons  reported  by 
the  provoat-niarsbal  for  expulsion  from  the  State  as  sympathizer  with 
the  rebellion  is  stated  by  General  Bnrbridge,  but  he  does  not  state  at 
what  time  this  list  was  made.    It  may  have  been  after  his  oath  of  alle- 
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glance  was  taken.  la  tbe  state  of  afGurs  which  existed  in  Kentucky,  it 
is  fair  to  presume  that  the  persons  expelled  for  sympathizing  with  the 
rebellion  mast  have  made  themselves  very  obnoxious  to  the  .Union  people 
and  the  United  States  authorities,  and  it  might  well  be  that  Mr.  Th<mis 
sympathized  with  the  rebellion  without  making  himself  thus  objection- 
able after  his  taking  the  oath  of  allegiance.  General  Burbridge  also 
states  that  no  charges  were  made  against  Thorns  at  any  time  as  being 
a  disloyal  man.  This  statement  cannot  have  reference  to  any  period 
prior  to  the  time  of  Thorns's  oath  of  allegiance,  in  May,  1863,  for  it  affirm- 
atively appears  that  he  was  arrested  and  taken  before  Captain  Hubbard, 
then  provost-marshal  at  Lexington,  on  his  return  from  the  insurrectioD- 
ary  States  in  the  spring  of  1863. 

In  view  of  all  the  facts  in  the  case,  the  committee  is  of  opinion  that 
the  loyalty  of  the  claimant  is  not  established.  While  it  is  doubtless  true 
that  a  large  amount  of  property  of  the  claimant  was  taken  and  used  by 
the  United  States  Army,  yet  for  want  of  proof  of  the  loyalty  of  claimant 
the  claim  should  not  be  allowed. 

Your  committee  therefore  report  the  bill  back,  and  recommend  that 
the  claim  be  disallowed  and  the  bill  be  indefinitely  postponed. 
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IN  THE  SENATE  OF  THE  UNITED  STATES. 


May  9, 1878. — Ordered  to  be  printed. 


Mr.  Booth,  from  the  Committee  on  Patents,  submitted  the  following 

REPORT: 

[To  accompany  bill  S.  570.] 

Bte  Cofnmitiee  on  Patents,  to  whom  was  re/erred  the  application  of  Moses 
Marshall  for  the  extension  of  a  patent  for  an  improvement  in  knitting- 
machines  J  report  a^  follows : 

That  the  applicant  is  the  inventor  of  a  valuable  improvement  in  knit- 
ting-machines, patented  March  15,  1853. 

That  the  invention  is  eminently  a  labor-saving  machine,  exhibiting 
QDusaal  mechanical  and  inventive  talent,  and  adapted  to  the  production 
of  a  great  variety  of  articles. 

That  Marshall  himself  has  never  been  adequately  compensated,  con- 
sidering the  value  of  his  invention  to  the  public  and  the  inventive  tal- 
ent displayed. 

Bat  it  also  appears  that  if  the  extension  is  allowed,  the  royalty  to  go  to 
Marshall  is  only  about  fifty  cents  on  each  machine,  and  the  great  benefit, 
if  any,  is  to  go  to  the  company  which  is  manufacturing  the  same ;  and 
the  committee  therefore  report  the  bill  adversely,  it  being  the  policy  of 
Congress  to  extend  patents  only  for  the  benefit  of  patentees.  It  ap- 
pears from  a  table  submitted  in  behalf  of  the  applicant  that  only  810 
machines  were  sold  during  the  year  1877. 
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IN  THE  SENATE  OP  THE  UNITED  STATES. 


Mat  9, 1878.— Ordered  to  be  printed. 


Mr.  Booth,  from  the  Committee  on  Patents,  submitted  the  following 

REPORT: 

[To  aocompany  biU  S.  896.] 

The  Committee  on  Patents^  to  whom  was  referred  the  bill  (8. 896)  to  author- 
ize the  extension  of  the  patent  of  Oilbert  Jessup^  report  as  follows: 

That  it  appears  from  the  petition  and  statement  of  Jessnp  that  he 
has  not  been  compensated  for  the  time,  labor,  and  ingenuity  he  has  be- 
stowed on  his  invention,  mainly  because  he  was  compelled  to  assign  the 
whole  of  his  patent,  ana  that  his  assignees  have,  in  the  last  ten  years, 
80ld  40,000  machines,  making  a  profit  of  $100,000. 

It  is  the  opinion  of  this  committee  that  the  public  have  already  been 
sufficiently  taxed  for  this  invention,  and  they  therefore  report  against 
the  bUl,  and  recommend  that  it  do  not  pass. 
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IN  THE  SENATE  OF  THE  UNITED  STATES. 


May  10,  1878.— Ordered  to  be  printed. 


Mr.GoGKRELL,  froiD  the  Committee  on  Claims,  submitted  the  following 

REPORT: 

.  [To  accompany  bill  S.  1228.] 

The  Committee  on  ClaimSj  to  tchom  was  referred  the  bill  (8.  32)  for  the 
relief  of  Mrs.  M,  J.  Donahoe  and  others^  have  duly  considered  the  same^ 
90  far  as  the  rights  of  Mrs.  Donahoe  are  affected^  and  submit  the  follow- 
ing report : 

Your  committee  referred  the  bill  to  the  Secretary  of  the  Treasury 
with  a  letter  asking  for  information  and  facts  touching  the  claim,  and 
received  from  the  Acting  Secretary  the  following  answer : 

Treasury  Department,  Novemher  1, 1877. 
8iR :  I  have  the  honor  to  acknowledge  the  receipt  of  yonr  letter  of  the  24th  ultimo, 
mclotting  a  copy  of  a  bill  for  the  relief  of  Mrs.  M.  J.  Donahoe,  for  rent  of  rooms  fh>m 
An jcnst  1865,  to  January,  1866,  inclnsive,  and  calling  for  snch  information  as  may  be 
Id jpoflsession  of  this  department  toachiug  the  same. 

The  Third  Auditor  of  the  Treasury  states  that  the  claim  of  Mrs.  M.  J.  Donahoe,  in 
his  office,  is  for  $345.50,  being  the  amount  of  six  vouchers  issued  by  Capt.  C.  H.  Deane, 
I.  Q.  M.,  for  rent  of  rooms  from  August,  1865,  to  January,  1866,  inclusive. 

The  claim  was  disallowed  under  provisions  of  act  of  Congress  of  February  21, 1867, 
vbieh  prohibits  payment  of  such  claims. 
The  bill  ia  herewith  returned,  as  requested. 

Very  respectfully,  R.  C.  McCORMICK, 

Acting  Secrttary. 

Hon.  F.  M.  COCKRELL, 

United  StaU$  Senate, 

Tonr*committee  addressed  another  letter  to  the  Secretary  of  the 
Treasury,  asking  for  the  vouchers  and  papers  relating  to  said  claim  of 
Mrs.  M.  J.  Donahoe,  and  received  from  him  all  the  vouchers  and  papers, 
iDd  among  them  were  the  following  accounts,  to  wit: 

No.  22. 

The  United  States,  to  Mrs,  M.  J,  Donahoe,  Dr. 
talladega. 

Ife65. 
Yov.    1st.     For  rent  of  one  room  in  Talladega,  used  as  a  dispensary,  from  the 
8th  of  August  to  the  Slst  of  October,  18€5,  being  2  months  and 

23  days,  at  fifteen  dollars  (915)  per  month |41  50 

1st.  For  rent  of  one  room  in  Talladega,  used  as  office  chief  qr.  mr. 
sub.  dist.  of  Talladega,  from  the  19th  of  August  to  the  Slst  of 
October,  1865,  being  2  months  and  12  days,  at  twenty  dollars 

($20)  per  month 48  00 

Said  rooms  are  designated  as  2  and  3  on  the  descriptive-list  of  per- 
sons and  articles  transferred  this  day  to  me  by  Lieut.  H.  N.  Rog- 
ers, 2d  N.  Y.  Cavalry  and  A.  A.  Q.  M. 

Eighty-nine  dollars  and  fifty  cents 5ig-tized "y^^Sgle 


2  MBS.   M.   J.   DONAHOE. 

1  certify  that  the  above  account  is  correct  and  just,  tbat  the  services  were  rendered 
as  stated,  and  that  they  were  necessary  for  the  public  service,  and  that  they  were  dalj 
reported  for  the  months  of  Aug.,  Sept.  and  October,  by  Lieut.  H.  N.  Rogers,  A.  A.  Q.  M. 

CHA8.  H.  DEANE, 
Captain  and  AtsUtant  Quarierma$ter. 


No.  22. 


Talladega,  Ala., 

1865, 

December  26. 


The  United  States,  to  Mrs.  M.  J,  Donahoe^  Dr, 


For  rent  of  three  (3)  rooms  in  Talladega  used  by  the  qr.  mr. 
dept.,ftom  the  1st  to  the  30th  day  of  November,  1865,  being 

one  month $40  00 

Said  rooms  are  designated  as  6,  on  my  No.  2  report  of  per- 
sons and  articles  hired  for  the  month  of  November.  The  U. 
S.  Government  has  made  no  additions  to  or  repaired  these 
rooms. 


Fortydollars 40  OU 

I  certify  that  the  above  account  is  correct  and  just,  that  the  services  were  rendered 
as  stated,  and  that  they  were  necessary  for  the  public  service,  and  were  daly  reported 
for  the  month  of  November,  on  my  No.  2. 

CHAS.  H.  DEANE, 
Captain  and  Assis  tant  Quartarma$ier, 


No.  22. 


Talladega,  Ala., 

1866. 

January  1. 


The  United  States,  to  Mrs.  M.  J.  Donahoe,  Dr. 


For  the  rent  of  four  (4)  rooms  in  Talladega,  used  for  govern- 
ment put  poses,  from  the  1st  to  the  31st  day  of  December, 

1865,  at  |8  per  month  for  each  room • $98  00 

These  rooms  are  designated  5,  6, 7,  8,  on  my  No.  2  report  of 

persons  and  articles  hired  fur  the  month  of  Deeember,  1665w 

The  United  States  Government  has  made  no  additions  to  or 

repairs  on  these  rooms. 


Thirty-two  dollars 32  Ou 

I  certify  that  the  above  account  is  correct  and  Just,  that  the  services  were  rendered 
as  stated  and  that  they  were  necessary  for  the  public  service,  and  were  duly  reported 
for  the  month  of  December  on  my  No.  2. 

CHAS.  H.  DEANE, 
Captain  and  Assistant  Quarttrmmsfm; 


No.  22. 


The  United  States,  to  Mrs.  M.  J.  Donahoe,  Dr. 
Talladega,  Ala., 

January  31.       For  rent  of  thirteen  rooms,  upper  story,  for  the  month  of 

January,  1866,  at  (8)  eight  dollars  each  per  room $104  00 

The  above-named  rooms  are  borne  on  my  return  form  No. 

2,  No.  6,  7,  8,  9  and  10.    The  United  States  Government  baa 

made  no  repairs  on  said  property. 

One  hundred  and  four  dollars 104  ^ 

I  certify  that  the  above  account  is  correct  and  just,  that  the  services  were  rendered 
as  stated,  and  that  they  were  necessary  for  the  public  service,  and  were  duly  reported 
on  my  No.  2,  for  the  month  >of  January,  1866. 

CHAS.  H.  DEANE, 
Captain  and  Assistant  QnarUrmatter. 


MRS.   M.   J.   DONAHOE.  3 

No.  22. 

The  United  StateB,  to  Mrs,  M.  J.  Donahoef  Dr, 
Talladefps  Ala., 
1866. 
Jtniuiry  31.      For  the  rent  of  three  rooms,  lower  story,  in  Talladep^a,  Ata., 
used  by  the  qnartermaster  from  the  Ist  to  3l8t  of  January, 
18M,  at  $40  per  month  for  three  rooms $40  00 

The  said  rooms  are  borne  on  my  No.  2,  "  Report  of  persons 
and  articles  hired,''  and  designated  as  No.  5.  The  United  Statee 
Government  has  made  no  aaditions  or  repairs  on  these  rooms. 

Forty  dollars 40  00 

I  eertify  that  the  above  account  is  correct  and  Just ;  that  the  services  were  rendered 
M  stated,  and  that  they  were  necessary  for  the  public  service,  and  were  duly  reported 
OD  my  N9. 2  for  the  month  of  January,  1866. 

CHARLES  H.  DEANE, 
Captain  and  AsHstant  Quartermaster, 


No.  22. 

The  United  States^  to  Mrs,  M,  J.  Donahoe,  Dr. 
TaUadega,Ala., 
1866. 
Janaary  1.       For  the  rent  of  three  (3)  rooms  in  Talladega,  used  bv  the  Quar- 
termaster's Department,  ftom  the  Isc  to  the  Slst  01  December, 
being  one  month,  at  |40  per  month $40  00 

The  said  rooms  are  desijniated  as  4  on  my  No.  2, "  Report  of 
persons  and  articles  hired,^  for  the  month  of  December,  1865. 
The  United  States  Government  has  made  no  additions  to  or 
repairs  on  these  rooms. 


Forty  dollars 40  00 

I  certify  that  the  above  account  is  correct  and  Jn«t ;  that  the  services  were  rendered 
M  stated ;  and  that  they  were  necessary  for  the  public  service,  and  they  were  duly  re- 
ported for  the  month  of  December  on  my  No.  2. 

CHARLES  H.  DEANE, 
Captain  and  Assistant  Quartermaster, 

The  above  acrooDts  were  on  the  asaal  blanks  known  as  Form  22, 
partly  printed  and  partly  written.  The  action  of  the  department  upon 
said  claim  is  shown  by  the  following  letter  among  said  papers,  to  wit : 

Treasury  Department, 

Third  Auditor's  Office, 

October  29, 1877. 
Reipectfhlly  returned  to  Hon.  H.  S.  French,  Assistant  Secretary  of  the  Treasnry. 
The  claim  of  Mrs.  M.  J.  Donahoe,  in  this  office,  is  for  $345.50,  being  the  amount  of  six 
voQchera  issued  by  Capt.  C.  H.  Deane^  assistant  quartermaster,  for  rent  of  rooms  from 
Aogust,  1865,  to  January,  1866,  inclusive.  The  claim  was  disallowed  under  provisions 
<^  act  of  Congress  of  February  21, 1867,  which  prohibits  the  payment  of  such  claims. 
The  papers  in  the  claim  are  herewith  transmitted. 

HORACE  AUSTIN,  Auditor. 

The  Qaartermaster-General's  Department  refased  to  pay  the  claim  for 
the  same  reason. 

The  act  of  February  21, 1867,  volame  14,  United  States  Statutes  at 
Large,  page  397,  provides  that  the  act  of  July  4, 1864,  "  shall  not  be 
conBtraed  to  authorize  the  settlement  of  any  claim  for  supplies  or  stores 
Uken  or  furnished  for  the  use  of  or  used  by  the  armies  of  the  United 
States,  nor  for  the  occupation  of  or  injury  to  real  estate,  nor  ff>fr#j^Tp 

igi  ize     y  Q 


4      /  MRS.    M.   J.   DONAHOE. 

consamption,  appropriation,  or  destraction  of  or  damage  to  personal 
property  by  the  military  authorities  or  troops  of  the  United  States, 
where  such  claim  originated  during  the  war  for  the  suppression  of  the 
Southern  rebellion  in  a  State  or  part  of  a  State  declared  in  insarrection 
by  the  proclamation  of  the  President  of  the  United  States,  dated  July 
first,  eighteen  hundred  and  Bixty-two,  or  in  a  State  which  by  an  ordi- 
nance of  secession  attempted  to  withdraw  from  the  United  States 
Government/'' 

On  April  2,  1866,  the  President,  by  proclamation,  declared  that  the 
insurrection  in  the  States  of  Georgia,  South  Carolina,  Virginia,  North 
Carolina, Tennessee,  Alabama,  Louisiana,  Arkansas,  and  Mississippi  was 
at  an  end. 

Under  said  act  of  February  21, 1867,  the  departments  have  declined 
to  pay  any  claims  originating  in  the  insurrectionary  States  from  the  be- 
ginning of  the  insurrection  to  the  date  of  the  President's  prodamatioD 
declaring  the  insurrection  at  an  end,  whether  such  claims  arose  under 
contracts  or  otherwise.  And  thus  all  persons  whose  just  claims  are 
based  upon  an  express  contract  between  themselves  and  the  proper  offi- 
cers of  the  government,  made  within  the  limits  of  the  insnirectionary 
States  within  the  period  above  named,  are  forced  to  appeal  to  Congress 
for  relief.  This  claim  arose  out  of  a  contract  between  the  claimant  aod 
the  proper  quartermaster.  The  vouchers  were  duly  signed,  certified,  and 
reported  by  such  quartermaster,  and  the  claimant  is  clearly  entitled  to 
the  amount  specified  in  the  said  contract,  viz,  $345.50.  Tour  committee 
report  a  substitute  for  said  bill,  and  recommend  the  passage  of  the 
substitute  so  reported. 
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2d  Senian.       f  \  No.  365. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 


May  10, 1878.— Ordered  to  be  printed. 


Mr.  EiRKWOOD,  from  the  Committee  on  PensioDS,  submitted  the  fol- 
lowing 

EEPOET: 

[To  accompany  bill  H.  R.  2026.1 

The  Connnittee  an  PemionSj  to  whom  teas  re/erred  the  bill  (ff.  R.  2026) 
granting  a  pension  to  Mrs,  Julia  8.  W.  Evans,  widow  of  Henry  D.  Evans, 
late  first  lieutenant  Company  B,  Thirteenth  Missouri  Volunteers,  have 
considered  the  same,  and  report : 

That  they  have  carefally  considered  the  papers  and  evidences  sabmit- 
ted  in  this  case,  and  adopt  the  House  report  in  connection  therewith  as 
correctly  setting  forth  the  facts  of  the  case.    The  report  states — 

Tliat  Mn.  Jnlia  8.  W.  Evans  is  the  widow  of  Henry  D.  Evans,  deceased,  who  was 
ft  first  lieutenant  in  Company  B,  Thirteenth  Regiment  of  Missonri  Volunteer  Infantry, 
uid  afterward  first  lieutenant  of  Company  I,  Twenty-second  Regiment  Ohio  Volunteer 
Infantry. 

Slie  is  DOW  (ixty-eight  years  of  age  and  an  inmate  of  a  church  charity  in  the  city  of 
Cleveland,  Ohio. 

His  service  commenced  October,  1861,  and  his  resignation  was  accepted  January  17 
1862,  by  reason  of  disability  nnflkmmatory  rheumatism)  contracted  in  the  service. 
AAer  a  protracted  illness,  he  died  of  congestion  of  the  brain  the  following  October  at 
the  city  of  Baint  Louis,  Mo.  His  death,  of  congestion  of  the  brain,  is  claimed  to  be  the 
direct  seqnence  of  the  disease  for  which  he  was  discharged  from  tne  Army. 

The  department  rejected  the  case  for  the  reason  that  the  disease  which  caused  the 
officer's  death  is  not  sufficiently  supported  by  evidence  to  connect  it  with  the  disease 
for  which  be  was  discharged  the  service. 

The  evidence  of  the  surgeons  who  attended  him  in  his  illness  is  not  attainable,  for 
the  following  reasons : 

Dr.  Foote,  the  surgeon  who  attended  him  when  he  contracted  rheumatism  and  through 
whose  certificate  he  obtained  his  discharge,  is  long  since  dead. 

Dr.  Frazer,  the  physician  in  Saint  Louis  who  attended  upon  him  after  his  discharge, 
«ajs  that  he  is  so  far  advanced  in  years,  and  his  practice  has  been  so  extensive,  that 
be  cannot  give  any  distinct  account  of  the  treatment  of  Lieutenant  Evans  in  his  last 
ftickneea.  Mrs.  Evans,  whose  character  is  amply  supported,  states  that  after  the  dis- 
charge of  her  husband  they  resided  together  until  his  death,  and  that  he  was  never 
free  from  the  rheumatism,  which  increased  in  violence  until  he  died. 

Since  the  case  was  submitted  to  the  committee,  a  sworn  statement  of  D.  Willard 
Bliss,  M.  D.,  a  practitioner  of  medicine  and  surgery  in  the  city  of  Washington,  D.  C, 
has  been  presented,  in  which  he  states  that  he  has  been  made  familiar  with  the  case 
of  Lieutenant  Evans,  and  from  his  knowledge  of  the  character  of  the  malady  with 
which  he  was  afflicted,  bis  professional  opinion  is  that  he  died  of  rheumatic  innamma- 
tion  of  the  membranes  of  the  brain,  reeiuting  in  congestion,  the  immediate  cause  of 
death,  which,  in  his  professional  experience,  covering  a  period  of  twenty-nine  years, 
IB  a  very  common  sequel  of  that  malady. 

From  the  facts  set  forth,  the  committee  are  satisfied  that  the  evidence  is  sufficient  to 
make  a  proper  case  for  the  relief  of  Mrs.  Evans.  From  the  character  of  the  lady,  as 
appears  from  unquestioned  testimony,  the  statements  and  the  evidence  produced,  there 
Heems  to  be  no  doabt  bnt  that  her  husband  contracted  the  disease  which  finally  pro- 
duced his  death  in  the  service  of  the  United  States. 

A  fall  consideration  of  the  evidence  clearly  establishes  the  merit  of 
the  claim  presented  by  petitioner,  and  yoar  committee  recommend  the 
pa8s<ige  of  House  bill  2026.  , 
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IN  THE  SENATE  OF  THE  UNITED  STATES. 


May  10, 1878.— Ordered  to  be  printed. 


3Ir.  Teller,  from  the  Committee  on  Claims,  submitted  the  following 

REPORT: 

[To  accompany  bill  S.  482.] 

Tk€  Committee  an  Claims^  to  whom  was  referred  the  bill  {8.  482)  forfhe 
relief  of  yfUliam  H.  NessUy  having  considered  the  same^  submit  the  foU 
bicing  report : 

The  claimaDt  for  some  years  past  has  been  a  clerk  in  the  office  of 
the  First  Comptroller  of  the  Treasury.  In  August,  1874,  he  was  de- 
tailed by  the  Secretary  of  the  Treasury  to  proceed  to  Fort  Smith,  Ark., 
to  assist  in  an  investigation  into  the  affairs  of  the  United  States  mar- 
shal's office  at  that  place,  which  investigation  was  ordered  by  the  At- 
torney-General pursuant  to  a  resolution  of  the  House  of  Bepresenta- 
tives.  The  salary  of  claimant  as  such  clerk  is  fixed  by  law,  and  has 
been  regularly  paid  him.  His  actual  expenses  incurred  in  such  special 
service  have  also  been  paid  him,  amounting  to  $674.66.  The  bill  is  to  pay 
him  $500  additional  to  his  regular  salary  and  the  amount  paid  him  for 
the  exi)enses  above  referred  to. 

By  the  provisions  of  section  3  of  an  act  approved  June  20,  1874 
(Statutes  at  Large,  vol.  18,  page  109),  the  claimant  was  prohibited  from 
receiving  any  compensation  for  the  services  so  rendered.  It  must  be 
supposed  that  he  performed  the  service  for  which  he  now  claims  com- 
pensation with  the  knowledge  of  the  law.  If  it  was  in  the  line  of  claim- 
ant's duty  as  clerk,  then  it  must  be  regarded  as  contemplated  in  his  ac- 
ceptance of  the  office  and  fully  covered  by  his  salary.  If  it  was  not  in 
the  line  of  such  duty,  then  he  was  under  no  obligation  to  perform  it,  and 
the  fact  that  he  did  perform  it,  without  any  stipulation  as  to  extra  com- 
pensation, precludes  him  from  now  asking  any  further  recompense  than 
his  usual  salary,  even  if  ignorant  of  the  law.  It  does  not  appear  that 
at  the  time  he  was  detailed  there  was  any  intention  or  supposition  on 
the  part  of  the  department  that  he  would  thereby  become  entitled  to 
any  greater  compensation  than  his  regular  salary,  nor  any  ground  for 
exi)ectation  on  his  part  that  he  should  receive  any  additional  amount, 
and,  having  been  allowed  his  actual  expenses  to  an  amount  which  seems 
to  OS  quite  large,  we  cannot  see  our  way  clear  to  allow  him  anything 
above  what  he  stipulated  and  must  have  expected  to  receive. 

This  case  was  reported  adversely  by  the  Senate  Committee  on  Claims 
and  subsequently  recommitted. 

Your  committee  therefore  recommend  that  the  bill  be  indefinitely 
postponed. 
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IN  THE  SENATE  OF  THE  UNITED  STATES. 


May  10, 1878. — Ordered  to  be  printed. 


Mr.  Wadlkigh,  from  the  Committee  ou  Patents,  submitted  the  following 

EEPORT: 

[To  accompany  bill  S.  553.] 

The  Committee  on  Patents^  to  whom  was  referred  the  bill  {8.  553)  for  the 
relief  of  William  E,  Akins  and  Jacob  D.  FeUhousen^  their  heirs  and  a^s- 
sign8j  having  considered  the  same,  ash  leave  to  make  thefoUoidng  report; 

The  bill  provides  that  the  letters  patent  granted  to  William  H.  Akins 
and  Jacob  D.  Felthoasen,  dated  Angnst  6, 1851,  surrendered  and  reis- 
sued January  20, 1863,  surrendered  and  reissued  again  April  11, 1865, 
and  extended  July  29, 1865,  for  seven  years  from  that  date,  said  reissues 
being  numbered  respectively  1388  and  1930,  shall  be  renewed,  revived, 
reissued,  and  extended  for  the  term  of  seven  years,  in  the  name  of  said 
Akins  and  Felthousen,  their  heirs  and  assigns,  and  that  the  said  patent 
80  renewed,  &c.,  shall  have  the  same  effect  in  law  as  if  originally  granted 
for  a  term  extending  to  the  end  of  the  term  granted  by  this  bill,  which 
is  seven  years  after  said  bill  becomes  a  law.  The  bill  also  exempts  from 
liability  any  person  who  has  made,  vended,  or  used  the  improvements 
specified  in  said  patents  prior  to  the  said  bill  becoming  a  law. 

The  memorial  of  the  Applicants  alleges  that  they  procured  the  patents 
described  in  this  bill,  and  that  the  improvements  therein  specified  were 
their  invention,  and  that  a  company  was  formed,  consisting  of  them- 
selves, one  Drake,  and  others,  for  constructing  and  selling  sewing-ma- 
chines with  said  improvements ;  that  said  Drake,  who  was  authorized 
to  sell  territory  for  said  company,  fraudulently  sold  the  whole  patent  to 
one  Gheesebro  for  $500,  after  having  previously  made  county  sales  to 
the  amount  of  several  thousand  dollars;  that  the  applicants  were  com- 
pelled to  bring  a  suit  against  said  Drake  and  Cheesebro,  which  was  pend- 
ing about  two  years,  during  which  time  they  were  unable  to  make  any 
sales  or  to  carry  on  their  business ;  that  afterward  the  Singer  Sewing- 
Machine  Company  and  some  other  parties  involved  the  company  of  the 
applicants  in  litigation,  which,  for  about  a  year  longer,  compelled  a  ces- 
sation of  their  work ;  that  about  October  3,  1854,  Isaac  M.  43inger, 
whose  patent  was  subsequent  to  theirs,  obtained  a  reissue,  claiming  the 
material  points  in  the  model  and  specifications  of  the  applicants,  which 
reissue  was  granted  without  notice  to  them  ;  that  soon  after  the  said 
reissue  to  Singer  the  owners  of  the  Akins  and  Felthousen  patent  were 
again  involved  in  litigation,  and  that  one  James  G.  Wilson,  who  was  a 
defendant  in  some  of  said  litigation,  and  who  had  the  original  patent 
papers  of  Akins  and  Felthouseu  in  his  possession,  surrendered  that 
patent  and  claimed  a  reissue,  claiming  some  ten  or  more  claims  con- 
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tained  in  the  original  specifications  and  models  of  Akins  and  Felthoa- 
sen,  then  in  the  Patent  Office. 

The  Patent  Office  decided  that,  as  some  of  the  claims  were  not  the 
reissue  of  Singer,  they  coald  not  be  allowed,  and  from  that  decision  an 
appeal  was  taken  to  the  district  conrt  of  the  District  of  Colombia^  which 
gave  a  decision,  through  Judge  Dnnlop,  the  chief  justice,  to  the  effect 
that  Akins  and  Felthousen  had  proven  priority  of  invention,  and  were 
entitled  to  the  reiesue  of  the  amended  claims ;  that  the  Commissioner  of 
Patents  then  declared  another  interference  between  the  Akins  and  Felt- 
housen patent  and  the  patent  of  A.  B.  Wilson,  the  proceedings  in  which 
continued  nearly  three  years,  and  were  concluded  by  a  decision  of  Judge 
Dunlop,  rendered  in  December,  1863,  to  the  effect  that  the  last  interfer- 
ence was  illegal,  and  that  the  reissued  patent,  dated  January  20, 1863, 
should  be  issued  and  confirmed ;  that  near  December^  1863,  said  Wilson 
and  one  Edward  Larned  sold  the  reissued  patent  of  Akms  and  Felthousen, 
and  three-quarters  of  the  right  of  extension  thereof,  to  the  Sewing 
Machine  Combination  Company  without  the  knowledge  or  consent  of 
the  applicants,  and  that  said  sale  was  a  collusive  one,  made  to  defraod 
the  applicants ;  that  about  the  time  when  the  law  required  an  applica- 
tion^for  the  extension  of  said  patent  to  be  filed,  to  wit,  about  the  Ist  of 
May,  1865,  the  applicants  went  to  New  York  for  the  purpose  of  making 
the  necessary  papers,  and  were  then  compelled  by  poverty  and  their 
entire  inability  to  contend  against  the  powerful  combination  company 
to  convey  their  patent  to  said  company  for  a  small  and  wholly  inade- 
quate consideration,  trusting,  as  they  say,  that  Congress  would  do  them 
justice. 

Your  committee  are  satisfied  by  the  evidence  that  the  statements  con- 
tained in  the  memorial  of  the  applicants  are  substantially  true,  and  that 
the  applicants  have  been  compelled  by  their  poverty  to  part  with  their 
rights  in  said  invention  without  obtaining  adequate  remuneration ;  bat, 
in  view  of  the  fact  that  their  assignees  have  collected  from  the  public  ao 
enormous  amount  on  account  of  said  invention,  and  in  view,  also,  of  the 
danger  that  the  extension  provided  for  by  this  bill  would  inure  to  the 
benefit  of  the  powerful  combination  which  has  oppressed  the  applicants, 
your  committee  do  not  recommend  the  passage  of  the  bill,  but  report 
back  the  same,  without  recommendation,  for  the  action  of  the  Senate. 
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45th  Conobess,  \  SENATE.  /  Ebpobt 
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IN  THE  SENATE  OF  THE  UNITED  STATES. 


May  10,  ia7fc!. — Ordered  to  be  printed. 


Mr.  Harris,  from  the  Committee  on  Claims,  submitted  tbe  following 

REPORT: 

[To  accompany  bill  H.  R.  1892.] 

The  Committee  on  Claims,  to  whom  teas  referred  the  bill  (H,  R.  1892) /or 
the  relief  of  Mrs.  Amanda  RainSy  having  had  the  same  under  consider  a- 
Hon,  adopt  the  following  report  of  the  House  Committee  on  Claims^  find- 
ing the  same  fully  sustained  by  the  evidence : 

'*  The  claim  is  for  $120,  for  services  rendered  by  the  husband  of  claim- 
ant as  acting  assistant  surgeon,  United  States  Army,  at  Marshalli  111., 
daring  the  year  1864,  a  statement  of  which  is  hereto  attached. 

*^  The  evidence  shows  that  Company  G,  of  the  Forty-second  Wisconsin 
Tolanteer  soldiers  of  the  late  civil  war,  were  on  detached  duty  at  Mar- 
8hall,Ill.,  in  the  latter  part  of  the  year  1864,  and  that  sickness  pre- 
vailed among  the  soldiers;  that  a  contract  was  made  by  Dr.  Bains  with 
the  provost-marshal  then  in  command  of  that  post,  nnder  which  the 
services  were  rendered  and  the  medicines  furnished.  The  account  is 
certified  as  correct  by  the  captain  in  command  of  the  company,  and  is 
in  accordance  with  the  terms  of  the  contract.  The  proper  accounting- 
officer  for  this  character  of  claims  refused  to  approve  and  certify  the 
same  for  payment  because  the  contract  was  not  made  by  a  district  pro- 
vost-marshal instead  of  a  deputy.  The  necessity  for  the  services  ren« 
dered,  and  that  they  were  rendered  as  charged,  are  nowhere  denied. 
There  is  abandant  evidence  that  the  services  were  rendered." 

The  committee  recommed  that  the  bill  be  passed. 

The  committee  attach  a  copy  of  the  account,  and  the  certificate  of  the 
captain  in  command : 

ACCOUNT  OF  PRIVATE  PHYSICIAN  UNDER  CONTRACT. 

The  United  States  to  Jonathan  Bains,  Dr. 

For  services  rendered  as  actinic  assistant  surgeon,  U.  S.  A.,  at  Marshal],  HI., 
with  Company  O,  Fortv-second  Wisconsin,  from  October  31, 1864,  to  Decem- 
ber 30, 1864,  inclusive,  beinff  two  months,  at  $40  per  month,  as  per  contract 
with  F.  Wallace, D.  P.M.,U.  8.  A.,  dated  October  31, 1864 |80  00 

For  medicine  furnished,  as  per  contract 40  00 

120  00 

I  certify  that  the  above  account  is  correct  and  just,  and  the  services  were  rendered 
u  stated,  and  that  they  were  necessary  for  the  public  service }  that  the  medicines  were 
fornished. 

A.  8.  PORTER, 
Late  Capfaiii  Caimpany  O,  Fariy-seoond  Wisconsin  Volunteers,  U,  S,  A. 
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IN  THE  SENATE  OF  THE  UNITED  STATES. 


May  10,  1878.— Ordered  to  be  printed. 


Mr.  Kellogg,  from  the  Committee  od  Pensions,  submitted  the  following 

REPORT: 

[To  accompany  bill  S.  362.] 

The  Committee  on  Pensions^  to  whom  was  referred  the  hill  {S,  362)  granting 
a  pension  to  A.  0,  Ege^  have  had  the  same  under  consideration^  and  re- 
port: 

The  petitioner  enlisted  in  Jane,  1872,  was  discharged  on  surgeon's  cer- 
tificate in  Jane,  1873, and  filed  declaration  for  pension  in  December.  1873. 
His  health  was  yigorous,  and  he  free  from  all  disease  when  he  enlisted. 
Under  oath  Sergeant  John  Morgan,  Company  A,  Third  United  States 
Infantry,  and  Louis  Uber,  Company  F,  Sixth  Kegiment  United  States 
Cavalry,  declare  they  were  in  the  company  of  the  petitioner  when  he, 
as  a  member  of  the  detail  for  fatigne  purposes,  and  while  engaged  in 
SQcfa  capacity,  fell  ^m  an  embankment  and  received  a  contusion  on  the 
left;  knee,  which  totally  unfitted  him  from  performing  the  duties  of  a 
soldier,  and  on  account  of  which  he  was  honorably  discharged  on  sur- 
geon's certificate.  Assistant  Surgeon  W.  S.  Tremaine,  United  States 
Army,  certifies  the  soldier  unfit  for  duty  on  account  of  scrofulous  dis- 
ease of  the  condyles  of  the  left  femur,  and  that  the  disease  originated 
in  the  line  of  duty  from  the  injury  received  from  the  fall,  and  disability 
is  marked  one-half.  Dr.  Joseph  S.  Martin,  in  April,  1874,  of  Donovan 
Goanty,  Kansas,  as  examining  surgeon,  gives  certificate  sustaining  and 
corroborating  the  statement  of  Dr.  Tremaine  as  to  the  extent  and  char- 
acter of  the  disability.  The  application  of  petitioner  is  held  in  abeyance 
on  the  ground  that  claimant  was  ordered  for  examination  in  July,  1877, 
and  no  report  thereof  has  been  received  by  the  Commissioner  of  Pen- 
sions. 

From  a  letter  of  petitioner  he  seems  to  have  been  ignorant  of  this  order 
for  examination,  and  despairs  of  relief  from  the  department,  and  seeks 
said  relief  by  special  act  of  Congress. 

The  facts  and  testimony  considered,  this  case  is  believed  to  be  a  mer- 
itorious one,  and  we  recommend  the  passage  of  Senate  bill  362. 
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45th  Congress,  )  SENATE.  (  Repobt 
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IN  THE  SENATE  OF  THE  UNITED  STATES. 


May  10, 1878. — Ordered  to  be  printed. 


Mr.  KEX.L.OGG,  from  the  Committee  on  Pensions,  submitted  the  fol- 
lowing 

REPORT: 

[To  accompany  bill  H.  R.  849.] 

The  Camtnittee  on  Pensions,  to  uhom  was  re/erred  the  bill  {H.  R.  849)  for 
the  relief  of  Abraham  Alstead^  late  a  second  lieutenant  of  Company  Ay 
Fifty-fifth  Pennsylvania  YolnnteerSj  have  had  the  same  under  considera- 
tion, and  report : 

The  comoQittee  have  carefully  examined  the  papers  and  testimony  in 
this  case,  and  recommend  that  the  bill  be  indefinitely  postponed. 
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em  Congress,  )  SENATE.  j  Bspobt 

2dSe$9imL      J  )  No.  371. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 


May  10, 1878.— Ordered  to  be  printed. 


Mr.  KELhOQOj  from  the  Committee  on  Pensions,  sabmitted  the  follow- 
ing 

REPORT: 

[To  accompany  bill  H.  R.  1949.] 

Ihe  dmrniitee  on  PensionSj  to  whom  teas  referred  the  bill  {H.  B.  1949)  grant- 
ing a  penHon  to  Benjamin  C.  Webster^  have  had  the  same  under  consider- 
ation and  report : 

The  claim  of  petitioner  was  rejected  by  the  Bureau  of  Pensions  ou 
the  ground  that  the  disease  creating  the  disability  of  claimant  origin- 
ated prior  to  the  period  of  his  enlistment. 

The  committee  have  carefully  examined  the  papers  submitted  from  the 
department,  and  also  additional  testimony  in  the  case,  and  believe  that 
the  subjoined  statement  of  House  Committee  on  Invalid  Pensions  cor- 
rectly summarizes  the  facts  in  this  case.    House  report  states : 

It  is  shown  by  the  evidence  in  the  case  that  the  claimant  was  drafted  into  the  United 
States  service  September  20^  1864,  and  assigned  to  Company  F,  Eighth  Hegiment  Maine 
Volaoteers;  tbat  he  was  honorably  discharged  June  11, 1865. 

It  is  farther  shown  that  previonsto  his  draft  he  had  an  illness,  which  left  him  feeble 
and  with  his  left  side  and  tea  affected.  While  in  this  condition  he  was  drafted,  and 
when  he  was  examined  he  claimed  exemntiou  because  of  said  condition ;  bnt  the  ex- 
unining  snrgeoD  pronounced  him  a  sound  man  within  the  meaning  of  the  law,  and  in 
»pite  of  his  protestations  and  those  of  his  friends  he  was  compelled  into  the  service. 

It  further  appears  from  the  statement  of  the  surgeon  of  his  regiment  and  the  testi- 
mony of  comnides  that  he  performed  his  duties  faithfully  but  with  difficulty;  that 
Umeoees  soon  developed,  making  it  verv  hard  for  him  to  keep  up  with  his  regiment 
when  on  march.  This  lameness  increased,  till  at  the  close  of  his  service  he  was  utterlv 
used  np  and  a  confirmed  cripple.  The  testimony  of  the  physician  who  attended  both 
before  and  alter  his  service  shows  that  immediately  after  his  discharge  he  was  lame 
tod  crippled  and  permanently  disabled,  and  has  continued  so  ever  since. 
,  Year  committee  are  of  the  opinion  that  although  the  tendency  to  the  disease  ex- 
isted at  the  time  the  claimant  was  drafted,  yet  he  has  become  permanently  disabled 
ind  deprived  of  the  power  to  suppott  himself  by  reason  of  the  injury  received  while  in 
the  compulsory  service  of  the  United  States  and  in  the  line  of  duty. 

The  committee  recommend  the  passage  of  House  bill  1949. 
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45th  Gongbess^  (  SENATE.  i  Report 

2d  Session.       )  )  No.  372- 


IN  TBE  SENATE  OF  THE  UNITED  STATES. 


May  10,  1878.— Ordered  to  be  printed. 


Mr.  Kellogg,  from  the  Gommittee  on   Peusion?,  submitted  the  fol- 
lowing 

REPORT: 

[To  accompany  bill  H.  R.  3107.] 

The  Committee  on  Pensions^  to  tchom  was  referred  the  bill  {H.  R.  3107) 
granting  a  pension  to  Louisa  «/.  Ouihrie  and  others,  have  had  the  same 
under  consideration,  and  report : 

Capt.  John  Julius  Guthrie,  at  the  time  of  his  death,  held  the  positioa 
of  superintendent  of  life-saving  stations  in  the  sixth  life-saving  district, 
and  James  Baxton,  Stephen  Bell,  and  Willis  Walker  volunteered  their 
services  as  a  part  of  the  crew  in  the  boats  then  striving  to  render  assist- 
ance to  the  crew  of  the  United  States  ship  of  war  Huron,  lately  wrecked 
off  the  coast  of  North  Carolina.  These  men  sacrificed  life  in  an  effort  to 
succor  the  distressed  officers  and  men  of  the  Huron^  under  circumstan- 
ces of  great  x)eril  to  themselves,  and  with  the  purest  and  most  philan- 
thropic motives ;  and  the  bill  under  consideration  proposes  to  give  some 
expression  to  their  distressed  families  of  the  gratitude  of  the  American 
people.  The  heroic  act  of  these  men,  and  the  distressful  circumstances 
that  called  it  forth,  are  well  known  to  the  country,  and  this  recognition 
by  the  United  States  Government  is  just  and  appropriate. 

The  beneficiaries  of  the  proposed  measure  have  not  appeared  for  re- 
lief before  the  Commissioner  of  Pensions,  nor  under  the  law  is  there 
any  provision  to  meet  this  class  of  cases ;  but  abundant  and  respectable 
memorials  of  citizens  familiar  with  the  facts,  no  less  than  the  conduct 
upon  which  this  action  is  sought,  justify  special  legislation  to  meet  the 
necessities  of  the  parties  named,  and  therefore  your  committee  respect- 
fully recommend  concurrence  in  bill  H.  B.  3107. 
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4oTH  Congress,  )  SENATE.  (  Report 

2d  SesHan.       ]  )  No.  373. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 


May  10, 1878. — ^Agreed  to  and  ordered  to  be  printed. 


Mr.  McMillan,  from  the  Committee  on  Claims,  submitted  the  following 

KEPORT: 

The  Committee  on  Claims^  to  whom  tca^  referred  the  petition  of  Peter  Stoubj 
of  Tennessee^  praying  compensation  for  the  use  and  occupation  of  certain 
real  estate  in  Knoxville^  Tenn,^  have  considered  the  same^  and  submit  the 
follotcing  report : 

The  petitioner  claims  to  have  been  the  owner  of  a  bailding  called 
**KiDg'dcorper,*'  at  the  corner  of  Gay  and  Cumberland  streets,  Knox- 
ville,  Tenn.  The  petitioner  also  claims  to  have  been  the  owner  of  a 
booHe  and  lot  situated  on  the  north  side  of  Cumberland  street,  in  Knox- 
Tiile,  Tenn.«  said  house  being  about  26  by  60  feet,  two  stories  high ;  and 
to  have  been  the  owner  of  one-third  of  a  house  adjoining  the  one  last 
described,  and  of  the  same  dimensions. 

The  testimony  tends  to  show  that  about  the  first  day  of  December, 
18G3,  the  military  authorities  seized  the  building  above  described,  called 
'* King's  corner,"  and  occupied  the  same  for  the  purpose  of  a  hospital  for 
the  use  of  the  United  States  Army  from  about  the  first  day  of  Decem- 
ber, 1863,  till  the  31st  day  of  March,  1864 ;  and  the  other  premises 
above  described  were  seized  by  the  military  authorities  of  the  United 
States  about  the  15th  of  December,  1863,  and  occupied  as  a  military 
i^tore-house  from  the  time  of  the  seizure  till  about  the  15th  of  March,  1864. 
It  is  stated  in  several  affidavits  submitted  in  support  of  the  claim  that 
the  building  at  the  corner  of  Gay  and  (yumberland  streets,  known  as 
^'King'H  corner,"  was  of  the  value  of  $15,000,  and  its  rental  value  $200 
per  month,  and  that  the  rental  value  of  the  other  premises  above-de- 
Kribed  was  $75  per  month.  The  claim  was  presented  to  the  Treasury 
Department  for  allowance  under  the  act  of  July  4, 1864,  but  was  not 
allowed  because  it  did  not  come  within  the  character  of  claims  embraced 
(within  that  act.  A  state  of  actual  war  existed  in  Tennessee  at  the  time 
these  premises  were  seized  and  all  the  time  they  were  occupied.  The 
evidence  shows  that  their  seizure  and  occupancy  by  the  United  States 
military  authorities  were  a  military  necessity.  Under  such  circumstan- 
ce9,  the  general  government  is  under  no  obligation  whatever  to  pay  any 
rent  or  make  any  compensation  for  the  occupation  of  the  premises. 
There  is  no  evidence  whatever  which  tends  to  show  that  any  contract 
or  agreement  to  pay  for  the  premises  was  made  by  the  government. 

No  proof  of  petitioner's  loyalty  is  submitted.  The  only  reference  to  it 
i^  a  statement  in  the  petition  signed  by  his  attorneys. 

Your  committee  recommend  that  the  claim  be  disallowed. 
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45th  Gonobess,  I  SENATE.  (  Bepobt 

2d  Session.       |  i  No,  374. 


IN  THE  SENATE  OP  THE  UNITED  STATES. 


May  13, 1878.— Oi^ered  to  be  printed. 


Mr.  Thubman,  from  the  Committee  on  Private  Laud  Claims,  sabmitted 

the  following 

EEPORT: 

[To  accompany  bill  H.  B.  1696.] 

Tke  Committee  on  Private  Land  ClaimSj  to  whom  was  referred  the  hill  (H. 
K  1896)  for  the  relief  of  Nancy  A.  Herrickj  submitted  the  following 
report: 

The  facts  of  this  case  are  sufficiently  set  forth  in  the  report  of  the 
Committee  on  Private  Land  Claims  of  the  House  of  Itepresentatives, 
which  is  as  follows,  to  wit: 

Tbat  on  the  23d  of  Jnne,  A.  D.  1863,  J.  F.  Herriok,  the  hnsband  of  said  Nancy  A. 
Herrick,  entered,  at  the  land-office  in  Winnebago  City,  the  northeast  qaarter  of  section 
thirteen,  township  one  hundred  and  one,  range  thirty,  at  East  Chain  Lakes,  Minnesota, 
coptaining  one  hundred  and  fifty-one  and  sixty  one-hondredths  acres  land  ,  snoh  entry 
beiog  doly  made  in  conformity  to  the  regulations  of  the  land-office ;  that  said  Her  rick 
moved  on  to  said  land  with  his  family  soon  thereafter,  and  built  a  house  aud  barn 
thereon,  and  improved  and  fenced  from  eight  to  twelve  acres  of  the  same. 

Said  Herrick  continued  to  reside  upon  and  cultivate  and  improve  such  land  until 
Aognst  36. 1863,  when,  taking  advantage  of  the  homestead  act,  he  changed  his  pre-emp- 
tioo  to  a  homestead  entry,  and  continued  to  reside  upon  the  land  until  his  death,  De- 
cember 19, 1864,  at  which  time  he  was  postmaster  at  East  Chain  Lakes. 

The  widow,  said  Nancy  A.  Herrick,  continued  to  occupy  and  cultivate  the  land  for  a 
period  after  her  husband's  death^  but  being  unatle  to  properly  support  herself  and  in- 
fant child,  she  applied  to  the  officer  in  charge  of  the  land-office  at  Winnebago  City  for 
advice,  informing  him  of  these  facts,  and  saying  to  him  that  she  desired  to  go  to  Roch- 
ester, N.  T.,  where  friends  would  aid  her,  but  that  she  would  not  leave  the  hmd  if  it 
would  be  considered  an  abandonment ;  that  she  desired  to  retain  it  for  the  benefit  of 
herself  and  child.  WhereuiM>n  said  officer  advised  her  to  take  out  letters  of  adminis- 
tration on  her  husband's  estate,  have  an  administrator  appointed,  who  could  then  take 
possesion  of  the  land  in  behalf  of  herself  and  child,  when  she  could  safely  go  to  New 
York,  without  danser  of  the  land-office  treating  it  as  an  abandonment.  Following 
60ch  advice,  and  relying  upon  the  same,  the  widow  secured  such  letters  to  be  formally 
Ani  properly  issued  iointly  to  herself  and  one  Heni^  8.  Wood,  a  resident  of  East 
Chain  Lakes,  which  letters  were  dated  and  administration  granted  on  or  about 
the  14th  day  of  August,  1865.  Some  time  in  November  of  the  same  year  the  claim* 
Mt  l«ft  the  land  and  went  with  her  cbUd  to  reside  with  her  friends  in  Rochester,  as 
aforesaid,  leaving  her  oo-administrator  in  possession  of  the  said  lands.  Thesaid  Wood, 
ad  Hioh  administrator,  continued  to  occupy  and  cultivate  such  land,  sending  the  rents 
and  profitfr  thereof  to  the  widow  and  child  np  to  the  month  of  May,  1870,  when  ssid 
widow  filed  her  proofs  in  the  Land  Office  at  Washington,  and  applied  for  a  patent  for 
the  aame.  On  or  about  the  21st  day  of  July,  1870,  the  Commissioner  of  the  Land  Office 
rejected  her  claim  on  the  sole  sround  that  her  removal  from  the  piemises,  as  before 
stated,  was  an  abandonment  of  her  claim,  and  that  the  office  could  afford  her  no  relef. 
From  this  decision  of  the  Commissioner  Mrs.  Herrick  appealed  to  the  Secretary  of  the 
iDterior,  Delano,  who  on  the  28th  of  September,  1874,  affirmed  the  same. 

Yonr  committee  further  report  that  on  the  4th  of  December,  1875,  Secretary  Chan- 
dler, of  the  Interior  Department,  reversed  the  principle  of  the  above  decision,  and  in 
the  case  of  Dorame  vs.  Towers,  held  that  "  the  homestead,  law  conferring  the  riahts  of 
the  orif^inal  settler  upon  the  persons  designated  by  the  titatute,  was  intended  to  be  con* 
6traed  in  subjection  to  the  provisions  of  the  probate  laws  in  all  cases  consistent  with 
itfl  provisions ;  and  that  those  rights  ate  to  be  enjoyed,  under  proper  forms  of  admin*  j 
istration,  in  the  same  manner  aud  to  the  same  extent  as  other  rights  resulting  fromi  4C 
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inheritance  or  devise,  under  the  control  of  the  probate  courts,  subject,  of  course,  to  the 
paramount  authority  of  the  act  of  Congress.''  And  thereupon  the  Secretary  adds  that 
It  must  be  held  '*  that  the  possession  of  the  executor  or  administrator  is,  in  fact,  under 
the  homestead  law,  the  possession  of  the  heir  or  devisee,  subject  to  the  right  of  admiD- 
istration  vested  in  the  officer,''  and  gives  it  as  his  opinion  ''  that  the  proper  constroc- 
tion  of  section  2291  (homestead  law)  does  not  require  the  heir  or  devisee  to  reside  in 
person  upon  the  land,  but  that  its  provisions  are  substantially  complied  with  by  coc- 
tinual  cultivation  of  the  tract  for  the  prescribed  period  of  five  years.  To  hold  other- 
wise would  often  defeat  an  inheritance  or  devise  through  the  inability  of  the  heir  or 
devisee  to  take  up  a  personal  residence  on  the  land.  •  *  *  And  a  valuable  interest 
acquired  by  years  of  toil  and  improvement  in  strict  conformity  to  the  requirements  of 
law  might  be  forfeited,  although  but  a  few  days,  weeks,  or  months  might  be  require 
for  the  final  confirmation  of  the  title." 

Your  committee  are  informed  that  the  above  decision  is  now,  and  has  been  since  it 
was  rendered,  the  rule  of  the  Land  Office,  and  if  the  claimant  who  now  seeks  relief  «t 
the  hands  of  Congress  was  before  the  department  with  her  claim  de  novo,  the  desirvil 
patent  would  be  granted  her;  but  it  is  a  law  of  the  department  that  the  decision  in  a 
particular  case  by  one  Secretary  will  not  be  disturbea  by  his  successor,  unless  npoo 
the  discovery  of  new  facts,  or  evident  fraud,  dec.  Hence,  although  other  widows  auI 
heirs  of  homesteaders  are  now  enabled,  under  the  decision  of  Secretary  Chandler,  ti) 
complete  their  title  to  homesteads  without  residing  on  the  same  after  the  death  of  thi? 
original  homesteader,  yet  there  seems  no  remedy  for  the  claimant  except  the  enactment 
^herein  recommended. 

Your  committee  further  report  that  the  Southern  Minnesota  Railroad  Company  elsim 
to  have  acquired  title  to  the  land  in  question  some  time  during  the  year  Ic^.  And 
the  Commitwioner  of  the  General  Land  Office  reports  as  follows: 

*'  The  land  in  question  is  of  an  odd  section,  within  the  twenty-mile  limits  of  tfaf 
•Sonthern  Minnesota  Railroad,  act  of  July  4,  1866, 14  Stat.,  87,  and  the  grant  attached 
to  said  land  29th  November,  1866." 

It  will  be  observed  that  at  the  time  the  act  making  the  grant  was  approved,  and  a: 
the  time  when  the  Comissioner  says  the  **  grant  attached,"  the  administrator  of  tie 
e^tat^  of  the  homesteader  was  in  possession  and  tilling  the  premises,  and  the  widov 
and  child  were  receiving  the  avails  thereof,  and  that  such  possession  continued  for  at 
least  four  years  subsequent  to  that  time.  The  homestead  entrv  was  finally  canceled 
in  1874. 

In  the  case  of  Thomas  V8,  Saint  Joseph  and  Denver  City  Railroad  Company,  which 
was  decided  by  the  Secretary  of  the  Interior  on  appeal  from  the  Commissioner  of  the 
Xiand  Office,  on  the  7th  of  February,  1877,  a  similar  state  of  facts  existed. 

In  that  case  the  Secretary  held  that  a  homestead  entry  operates  as  a  reservatioo  o( 
the  land  covered  from  all  other  appropriation.  That  when  the  entry  has  been  prop- 
erly made  there  is  then  a  vested  interest  in  the  homesteader  that  is  a  complete  bar  to 
•aiiy  other  alienation  of  the  land  by  the  government,  until,  on  proofs  of  abandonment, 
the  entry  is  formally  canceled,  and  upon  such  cancellation  the  land  reverts  directly  to 
the  United  States. 

Also  in  the  case  of  Leavenworth,  Lawrence  and  Galveston  Railroad  Company  n. 
The  United  States,  reported  in  2  Otto,  733,  the  Supreme  Court  hold  that  *'  when  Con- 
gress enacts  that  there  be  and  is  hereby  granted  to  a  State,  to  aid  in  the  oonstroctioa 
•of  a  specific  railroad,  every  alternate  section  of  land  designated  by  odd  numbers,  with- 
in certain  limits  of  each  side  of  the  road,  the  State  takes  an  immediate  interest  in  land 
flo  situate,  wheroto  the  complete  title  is  in  the  United  States  at  the  date  of  the  act, 
although  a  survey  of  the  land  and  a  location  of  the  road  are  necessary  to  give  precision 
to  the  title  and  attach  it  to  anyjiartioular  tract.  Swoh  a  grant  U  appUomble  only  iep^b- 
lie  lande  oumed  abeoluteiy  by  the  United  States,^ 

A  similar  doctrine  is  held  in  Wiloox  vs,  Jackson,  13  Pet.,  496. 

Applying  the  principles  thus  laid  down  by  the  Suprome  Court  and  the  Department 
of  the  Interior  to  the  case  in  hand,  your  committee  aro  of  the  opinion  that  the  ssid 
Southern  Minnesota  Railroad  Company  acquired  no  right  whatever  to  the  land  id 

Question.    Also  of  the  opinion  that  the  decision  of  the  department  above  lefened  to, 
eolaring  the  acts  of  Mrs.  Herrick  to  be  an  abandonment  of  the  land,  was  erroneooa 

Yoar  committee  therefore  recommend  the  passage  of  the  bill  with  the 
following  preamble : 

Insert  before  the  enacting  clause  the  following: 

Whereas  Nancy  A.  HerrMcj  under  and  in  virtue  of  the  homeeteadlamy 
is  entitled  to  a  patent  for  the  land  hereinafter  deseribed;  and 

WhereaSj  under  the  circumstances  of  the  case^  the  decision  of  the  Seen- 
tary  of  the  Interior^  in  1874,  that  she  was  not  so  entitled^  wcls  and  is  erro- 
neous: Therefore. 
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May  13, 1878.— Agreed  to  and  ordered  to  be  printed. 


Mr.  Cameron,  of  Wisconsin,  from  the  Committee  on  Claims,  submitted 

the  following 

REPOKT: 

The  Committee  on  Claims j  to  whom  was  referred  the  p  etition  of  Mrs.  M.  A. 
McClannahany  of  Knoxville^  Tenn.j  claitning  rent  for  the  use  and  oceupa- 
turn  by  the  military  authorities  of  the  United  States  of  a  certain  grist- 
mill owned  by  her^  anui  situate  at  Knoxvil  le^  Tenn.^from  November  15, 
1863,  to  February  24, 1864,  has  considered  the  same^  and  submit  the  fol- 
lowing report : 

It  appears  from  the  testimony  submitted  to  your  committee  that  dur' 
log  the  late  civil  war  the  said  claimant  owned  a  water-power  and  grist- 
mill situate  in  Knoxville,  Tenn. ;  that  the  mill  contained  two  runs  of 
stone — one  for  flour  and  the  other  for  meal — with  such  other  machinery 
as  is  usually  found  in  mills,  of  that  description.  It  further  appears  that 
OQ  or  about  the  15th  day  of  November,  1863,  the  said  mill  was  taken 
possession  of  by  the  United  States  military  authorities,  by  order  of  Gen- 
eral Bumside,  and  that  it  was  used  and  run  for  the  use  of  the  Federal 
Army,  ander  such  order,  from  November  15, 1863,  to  February  24, 1864. 

The  valae  of  the  mill  at  that  time  was  $6,000.  The  property  was 
situate  in  a  seceding  State  where  actual  war  existed.  It  was  taken  pos- 
session of  by  order  of  competent  military  authority,  and  was  actually 
occupied  and  used  for  the  benefit  of  the  Army.  No  contract  was  entered 
ioto  to  pay  rent  for  the  same. 

We  think  the  military  authority  had  a  right  to  take  possession  of  the 
property  and  ase  it  as  above  stated  under  and  by  virtue  of  the  war 
powers  of  the  government,  and  that  the  government  is  under  no  obliga- 
tion to  make  compensation  to  the  owner  for  such  use  and  occupation. 

We,  therefore,  recommend  that  the  claim  be  disallowed  and  the  com- 
mittee discharged. 
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May  14, 1878.~OTdered  to  be  printed. 


Mr.  Plumb,  from  the  Gommittee  on  Military  Affairs,  submitted  t1  e 

following 

EEPORT: 

[To  oooompany  bUl  S^IOGO.] 

Tie  Committee  on  Military  Affairs^  to  whom  was  referred^the  hiU  {8. 1060) 
directing  the  Secretary  of  War  to  erect  headstones  over  the  graves  of  sol- 
diers interred  in  the  cemetery  at  Mound  City^  Kansas^  have  considered  the 
samcj  atid  report  as  follows : 

The  bill  having  been  referred  to  the  Secretary  of  War,  he  retarned 
the  same  with  the  following  letter  from  the  QQ^i'termaster-Oeneral, 
stating,  also,  that  the  same  met  his  fall  concarrence: 

War  Drpartmbnt, 
Quartkrmastbr-Gbnrral's  Office, 

WoBkington,  D.  C,  May  2,  ld7a 
Sir:  I  have  the  honor  to  retnrn  herewith  Senate  bill  1060,direoting  the  Secretary  of 
War  to  erect  headstones  over  the  graves  of  soldiers  interred  in  the  cemetery  at  Monnd 
City,  Kansas. 

There  are,  it  is  estimated,  17,000  Union  dead  interred  in  soldiers*  lots  in  villaffe  and 
private  oemeteries  thronshont  the  United  States.  If  one  of  these  soldiers'  lots  is  for- 
uished  with  headstones,  all  shonld  be.  Otherwise  it  will  add  to  the  discontent  already 
existing  in  regard  to  this  matter,  as  evidenced  by  the  recent  resolution  of  the  general 
tssembly  of  Pennsylvania  in  reference  to  the  soldiers'  lot  at  Harrisbnrg,  copy  of  which 

was  transmitted  to  the  Senate  by  the  Secretary  on  the  1st  nltimo. 

•  •       ^  •  •  •  •  « 

If  it  la  the  intention,  as  is  presumed  and  as  has  been  freonently  recommended,  to 
famish  headstones  for  all  these  soldiers'  lots,  it  can  only  be  done  at  a  reasonable  cost 
by  providing  for  the  entire  work  at  the  same  time.  To  do  it  in  small  lots  will  make  it 
a  very  expensive  nndertalsing. 

This  sabjeot  requires  early  attention.  The  old  headboards,  first  erected,  are  rapidly 
decaying,  and,  unless  they  are  soon  replaced  by  permanent  and  durable  grave-marks, 
the  ideatity  of  the  graves  must  be  lost. 

Very  respectiully,  your  obedient  servant, 

M.  C.  MEIGS, 
QuarterfMater-Qeneralf  Bvi,  Mqf,  Gen,,  U.  8.  A. 
The  Hon.  Secrbtart  of  War. 

The  committee  accept  the  suggestion  of  the  Qnartermaster-Oeneral 
as  eminently  proper,  and  report  herewith  a  snbstitute  authorizing  the 
Secretary  of  War  to  erect  headstones  over  all  graves  of  Union  soldiers 
interred  in  private,  village,  or  city  cemeteries,  and  recommend  its  pas- 
sage in  lien  of  the  original  bill. 
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May  14, 1878. — Ordered  to  be  printed. 


Mr.  BuBNSiDE,  from  the  Committee  on  Military  Affairs,  submitted  the 

following 

REPORT: 

[To  aocompany  bm  8. 1242.] 

The  Committee  on  Military  Afifairs,  to  which  was  referred  the  letter 
of  the  Secretary  of  War,  recommendiog  the  repeal  of  section  1233  of 
the  Kevised  Statutes,  relating  to  company  cooks  in  the  Army,  have, 
after  carefal  consideration,  decided  to  report  a  bill  repealing  said  sec- 
tion. 

Under  said  section  of  the  law  cooks  are  detailed  in  turn  to  serve  ten 
days  each.  The  detail  is  necessarily  made  withoat  regard  to  the 
knowledge  of  cooking.  Service  in  the  kitchen  is  ruinous  to  the  cloth- 
ing of  the  soldier,  and  the  law  provides  no  extra  pay  to  replace  the 
Boiled  clothing.  But  the  principal  reason  for  the  recommendation  of 
the  committee  is  that  good  food  is  spoiled  by  bad  cooking,  and  badly 
€ooked  food  is  injurious  to  those  who  eat  it.  The  health  and  comfort  of 
the  soldier  should  be  looked  after,  and  your  committee  are  therefore  of 
the  opinion  that  the  detail  of  cooks  should  be  left  to  the  post  and  com- 
pany commanders  under  the  Army  Begulations.  Your  committee  are 
of  the  opinion  that  cooks  should  be  enlisted  for  the  specific  duty  of 
cooking;  bat  as  the  passage  of  a  bill  for  that  purpose  at  this  late  stage 
of  the  session  would  be  extremely  doubtful,  they  simply  recommend  the 
i^peal  of  the  section  referred  to. 
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May  14, 1878.— Ordered  to  be  printed. 


Mr.  Wallace,  from  the  Committee  ou  Foreign  Belatioos,  submitted 

the  followiDg 

EEPORT: 

[To  aocompany  bill  8.  742.] 

The  Committee  on  Foreign  Belations,  to  whom  was  referred  Senate  bill 
No.  742,  entitled  ^*A  bill  in  relation  to  the  Japanese  indemnity  fund," 
submit  to  the  Senate  the  following  report,  and  recommend  the  passage 
of  said  bill,  with  amendment. 

The  Japanese  indemnity  fund  is  a  sum  of  money  amounting  now  to 
about  $1,300,000,  invested  in  United  States  securities,  and  under  the 
control  of  the  State  Department,  never  having  been  covered  into  the 
Treasury. 

It  is  the  proceeds  and  accretions  of  the  sum  of  $750,000  in  gold  paid 
to  the  United  States  by  the  Oovemment  of  Japan  under  the  provisions 
of  a  convention  made  October  22, 1864,  between  the  Tycoon  of  Japan 
and  the  representatives  of  Great  Britain,  France,  the  United  States  of 
America,  and  the  Netherlands,  by  which  the  former  agreed  to  pay  the 
fonr  powers  $3,000,000 ;  ^^  this  sum  to  include  all  claims  of  whatever  na- 
ture for  past  aggressions  on  the  part  of  the  prince  of  Nagato,  whether 
iudemnity,  ransom  for  Shimonoseki,  or  expenses  entailed  by  the  oper- 
ations of  the  allied  squadrons." 

Our  one-fourth  of  this  sum  has  been  paid  by  Japan  in  gold,  and  con- 
stitutes the  fund  named.    <^  It  is,"  as  was  stated  by  Mr.  Slecretary  Sew- 
ard, January  8, 1868.  *<  in  our  hands  without  substantial  equivalent," 
and  in  the  opinion  of  your  committee  it  ought  to  be  forthwith  returned    ' 
to  the  Government  of  Japan. 

The  circumstances  which  led  to  this  convention  between  the  four 
powers  and  Japan  are,  briefly,  these : 

Prior  to  1853  the  ports  of  the  Japanese  Empire  were  closed  to  foreign 
trade.  The  policy  of  the  Japanese  was  that  of  seclusion.  For  centu- 
ries they  had  isolated  themselves  from  all  communication  with  foreign 
nations,  and  the  minds  of  the  people  were  deeply  imbued  with  the  idea 
that  commercial  intercourse  with  foreigners  was  perilous  to  their  best 
interests. 

The  rulers  of  the  empire  were  the  Mikado,  who  was  the  titular  and 
hereditary  sovereign,  with  the  shadow  but  without  the  substance  of 
governing  power;  the  Tycoon,  also  hereditary,  who  was  the  executive 
head,  and  apparently  wielded  the  power  of  the  empire ;  and  the  daimios, 
or  native  princes,  who  were  rulers  in  localities.  Many  of  these  were  very 
rich,  and  aimed  to  be  independent  of  the  Tycoon.  These  latter  were 
jealous  of  the  power  of  the  Tycoon,  and  often  waged  war  against  him. 

The  daimio  of  Chosiu  or  Nagato  was  one  of  the  most  powerful  of 
these.    His  territory  lay  at  the  southwestern  part  of  the  largest  of  the 
Japanese  islands ;  and  the  Strait  of  Shimonoseki,  which  connects  the  , 
inland  Sea  of  Japan  with  the  ocean,  is  within  it.  Digitized  by  V^OOg Ic 
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The  advent  af  Gommodore  Peny,  in  1853,  and  the  events  feUowing  it, 
opened  certain  ports  of  Japan  to  foreign  trade,  and  in  1858  the  treaty 
now  in  existence  was  concluded  between  the  Tycoon  and  the  United 
States.  The  Mikado  was  not  a  party  to  this  treaty  nntil  1865,  and  none 
of  the  ports  opened  by  it  were  upon  the  inland  Sea  of  Japan.  Many  of 
the  people  were  incensed  at  this  action «  and  several  of  the  great  dai- 
mios — notably  those  of  Satsnma  and  Nagato — opposed  this  policy  of 
the  Tycoon  with  great  bitterness.  The  prejudices  and  fanaticism  of  the 
natives  were  aroused  and  intensified,  and  while  the  Tycoon  did  all  in  his 
IK>wer  to  carry  out  his  treaty  stipulations  made  with  the  forei^  powers, 
it  was  practically  impossible  for  him  to  do  so  in  all  parts  of  the  empire. 

The  prince  of  Nagato  openly  rebelled  against  the  Tycoon  and  bis 
policy  of  opening  the  ports,  and  erected  at  the  narrowest  part  of  the 
Strait  of  Shimonoseki  powerful  batteries  mounted  with  modern  cannon, 
with  the  avowed  purpose  of  closing  the  strait  to  foreign  traffic.  lu 
June,  1863,  the  Pembroke,  a  small  American  steamer,  loaded  with  mer- 
chandise, from  Yokohama  for  Nagasaki,  and  carrying  the  flag  of  the 
United  States,  attempted  to  pass  through  the  strait.  She  was  fired 
upon  by  the  shore  batteries  and  by  an  armed  brig  belonging  to  the 
prince  of  Nagato.  She  was  not  struck ;  no  one  was  hart ;  and  she 
retraced  her  way  and  abandoned  the  voyage  to  NagasakL  Demand 
was  made  by  the  American  minister  for  redress  for  this  insult  to  the 
American  flag,  and,  by  his  direction.  Commander  McDouura^  iQ  the 
United  States  steamer  Wyoming,  proceeded,  in  July,  to  retaliate  upon 
the  daimio.  He  found  at  Shimonoseki  three  vessels  belonging  to  the 
prince,  lying  at  anchor  near  the  shore.  He  attacked  them,  and,  lUfter  a 
sharp  conflict  with  them  and  the  shore  batteries,  sank  a  brig  and  blew 
up  a  steamer,  by  which  some  forty  persons  were  said  to  have  been  killed. 
The  loss  of  the  Wyoming  was  five  killed  and  six  wounded.  A  Freoch 
steamer  and  a  Dutch  corvette  had  also  been  fired  upon  at  these  straits 
by  this  rebellious  daimio.  No  English  ship  was  attacked.  A  claim  was 
at  once  made  by  Mr.  Pruyn,  our  minister,  for  loss  of  time,  freight,  &c. 
sustained  by  the  Pembroke,  amounting  to  $10,000,  which  was  fully  and 
promptly  paid  by  the  Japanese  Government.  The  insult  to  the  flag  had 
been  fully  avenged  by  Commander  McDougal,  and  it  would  be  supposed 
that  here  the  matter  was  ended.  On  the  8th  of  August,  1864,  our  min- 
ister writes : 

The  Japanese  Government  has  arranged  to  my  satUfaotion  the  claimB  whieh  I  bad 
been  instructed  by  the  President  of  the  Uoiied  States  to  make  apon  it. 

On  the  15th  of  the  same  month,  we,  with  the  representatives  of  Great 
Britain,  Spain,  and  the  Netherlands,  signed  a  memorandum,  agreeing  to 
dispatch  an  armed  expedition  ^'  with  all  consistent  speed  to  open  the 
straits  at  Shimonoseki,  destroying  and  disarming  the  batteries  of 
the  prince  of  Chospin,  and  otherwise  crippling  him  in  all  his  means 
of  attack,  and  that  the  political  situation  renders  it  desirable  that 
there  should  be  no  considerable  delay  in  the  commencement  of  opera- 
tions." This  expedition,  consisting  of  nine  British,  three  French,  and 
four  Dutch  vessels,  and  a  chartered  vessel  called  the  Takiang,  bearing 
the  American  flag,  proceeded  to  the  strait,  and  on  the  1st  of  October, 
1864,  our  minister  again  writes : 

A  portion  of  the  fleet  has  returned  from  the  Strait  of  Shimonoseki,  bringing  the  id- 
telligence  that  on  the  5tb,  6th,  7tb,  and  8th  days  of  September  last  the  batt«rje« 
of  Chosin,  commanding  these  straits,  were  entirely  destroyed,  the  magazines  blown  op. 
shot  and  shell  thrown  into  the  sea,  and  the  ((uns,  to  the  number  of  nearly  seTeotv, 
carried  away.  The  prince  made  an  unconditional  surrender,  and  agreed  to  nay  such 
sum  as  the  ministers  of  the  treaty-powers  might  demand  for  the  expenses  of  the  expe- 
dition. 
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The  cost  of  the  hired  steamer  Takiang  for  one  month  was  $9,500,  and 
her  coal  cost  $1,848.  The  Secretary  of  the  Navy  fixes  the  injniy  to, 
and  expenses  of,  the  Wyoming  while  in  action  at  $10,169,  making  a 
total  of  $21,517.  This  is  the  maximnm  for  which  any  claim  for  indem- 
nity eonld  jQstly  have  been  made.  Especially  is  this  the  case  when  it 
is  remembered  that  the  Wyoming  had  fnlly  and  adequately  repaid  the 
insnlt  to  onr  flag  a  year  before,  and  every  claim  for  loss  by  the  Pem- 
broke had  been  made  and  paid. 

Yet,  on  the  22d  of  October,  1864,  the  convention  between  the  four 
powers  and  the  Tycoon  was  execntea,  and  by  it  the  sum  of  $750,000  was 
extorted  for  onr  benefit  from  a  weak  and  friendly  power,  and  this  snm 
stUl  remains  in  onr  hands  nnjnstly  and  *<  without  substantial  equiva- 
lent." 

The  preliminary  clause  of  this  convention  is  in  these  words : 

The  repreBentfttives  of  Great  Britain,  France,  the  United  States,  and  the  Nether- 
lands, in  riew  of  the  hostile  acts  of  Mori  Daizen,  prince  of  Nasato  and  Snwo,  which 
were  assoming  snch  formidable  proportions  as  to  make  it  diffionlt  for  the  Tycoon 
faithfolly  to  observe  the  treaties,  having  been  obliged  to  send  their  combined 
forces  to  the  Straits  of  Shimonoseki,  in  order  to  destroy  the  batteries  erected  by  that 
daimio  for  the  destruction  of  foreign  vessels  and  the  stoppage  of  trade ;  and  the  gov- 
flmment  of  the  Tycoon,  on  whom  devolved  the  daty  of  chastising  this  rebelnons 
prince,  being  held  responsible  for  any  damages  resulting  to  the  interests  of  the  treaty- 
powers,  as  well  as  the  expenses  occasioned  by  the  expedition :  Therefore,  &c. 

And  the  first  article  of  the  convention  is  as  follows : 

The  amoant  payable  to  the  fonr  powers  is  fixed  at  |3,000,000.  This  snm  to  include 
all  claims  of  whatever  nature  for  past  aggressions  on  the  part  of  the  prince  of  Nagato, 
whether  indemnities,  ransom  for  shimonoseki,  or  expenses  entailed  by  the  operations 
of  the  allied  squadrons. 

Your  committee  is  of  the  opinion  that,  except  in  so  far  as  it  may  be 
JQ8t  and  equitable  to  provide  out  of  this  fund  for  the  relief  of  the  fam- 
ilies who  snffered  in  the  attack  made  by  the  Wyoming  to  avenge  the 
insult  to  onr  flag,  and  to  those  who  personally  suffered  therein,  or  to  re- 
pay the  gallantry  displayed  in  so  remarkable  a  degree  by  her  officers  and 
crew,  in  the  di8tribution  of  a  moderate  sum  to  them  as  prize-money,  .^ 
the  whole  of  the  money  should  be  returned  to  Japan. 

Our  policy  as  a  people,  the  spirit  and  letter  of  our  Constitution  and 
laws,  our  highest  commercial  interests,  the  principles  of  international 
law,  and  common  morality  forbid  the  retention  of  this  money. 

The  memorandnm  of  agreement  of  August  1, 1864,  by  which  we  were 
pledged  to  unite  in  an  armed  expedition  against  the  territory  of  a  people 
with  whom  we  were  at  peace  and  under  treaty  stipulations,  was  a  viola- 
tion of  onr  ancient  policy  against  alliances  with  foreign  powers,  and  was 
unwarranted  by  the  necessities  of  the  case.  It  should  here  be  said  in 
defense  of  our  minister's  action,  that  having  about  a  year  previously 
received  instructions  to  act  in  concert  with  the  ministers  of  the  other 
treaty-powers  in  what  was  deemed  necessary  to  the  interests  of  all  or 
any  of  them,  which  orders  had  not  been  recalled,  he  was  placed  in  a 
peculiar  position,  pledging  him  to  hostile  action,  when  no  cause  existed 
for  such  action.  Hence,  when  the  British  minister  urged  him  to  join  in 
the  expedition,  and  represented  that  his  failure  to  do  so  might  lead  to 
the  inference  that  the  treaty-powers  were  not  in  accord,  and  that  the 
moral  effect  of  the  presence  of  the  American  flag  was  absolutely  neces- 
sary, he  was  constrained  to  charter  a  small  merchant- vessel,  and  mount 
a  gnn  upon  her,  to  represent  the  Government  of  the  United  States.  He 
was  the  more  readily  persuaded  to  adopt  this  course,  as  our  complica- 
tions at  home  would  not  admit  of  a  sufficient  naval  force  being  kept  in 
Japanese  waters  to  insure  safety  to  American  residents,  and  it  was^there- 
fore  essential  that  the  treaty-powers  should  remain  in  harmony.  t 
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That  alliance,  with  the  forcible  execation  of  its  purpose  in  September, 
18G4,  was  in  effect  a  declaration  of  war  against  an  ally,  and  it  was  with- 
out authority  from  Congress,  the  only  power  which  can  declare  war. 

After  the  opening  of  the  ports  of  Japan,  and  under  our  solemn  treaty 
stipulations,  we  were  recognized  by  Japan  as  one  of  the  most  favored 
of  nations;  and  that  broa^  policy  which  seeks  to  extend  our  trade  and 
commerce  with  all  nations;  but  especially  with  one  whose  relations  with 
us  have  been  so  friendly  and  peculiar,  makes  it  plainly  our  duty  to  afford 
them  aid  and  encouragement,  and  to  continue  to  cultivate  with  them 
intimate  friendly  commercial  relations.  While  we  might  in  justice 
hold  them  responsible  for  the  actual  damage  and  expenses  flowing  from 
these  acts  of  the  rebellious  subjects  of  the  empire,  it  has  never  been,  nor 
ought  it  to  be,  our  policy  to  exact  money  from  them  or  from  any  other 
power  for  our  own  emolument. 

None  of  the  ports  opened  by  treaty  to  foreign  commerce  lay  upon  the 
inland  Sea  of  Japan.  All  of  those  ports  could  be  reached  from  the  open 
sea  without  passing  through  the  Straits  of  Shimonoseki.  These  straits 
were  less  than  a  mile  wide  at  one  point,  and  they  and  the  inland  sea 
were  wholly  withia  the  territory  of  Japan.  It  is.  under  this  state  of 
facts,  a  grave  question  of  international  law  whether,  if  those  straitii 
had  been  closed  to  foreign  commerce  by  the  Tycoon  himself,  foreip 
powers  would  have  been  justified  in  forcing  their  passage.  From  this 
stand-point  it  is  difficult  to  see  why  we  should  unite  in  an  armed  expedi- 
tion to  coerce  even  a  rebellions  subject  of  the  Tycoon  to  agree  to  our 
passage  through  the  straits.  Our  remedy  plainly  lay  under  treaty  stipo- 
lations.  If  this  expedition  and  its  expenses  is  the  basis  of  the  considera- 
tion for  the  money  in  our  hands,  it  is  without  value ;  and  it  cannot  be  tol- 
erated that  this  case  shall  pass  into  a  precedent  by  which  the  Bepublic 
is  to  be  committed  to  the  policy  of  using  force  to  suppress  rebellion  in  a 
state  with  which  we  are  at  peace. 

The  convention  of  October,  1864,  was  ratified  by  the  President  and 
Senate  in  1866,  and  its  terms  show  for  what  we  have  received  this 
money. 

Article  I,  already  quoted,  says  it  is  to  '^  include  all  claims  of  whatever 
nature  for  past  aggressions  on  the  part  of  the  prince  of  Nagato,  whether 
indemnity,  ransom  for  Shimonoseki,  or  expenses  entailed  by  the  opera- 
tions of  the  allied  squadrons.'' 

All  claims  for  aggressions  had  been  paid  by  Japan  up  to  August,  1864, 
and  this' included  indemnities  in  the  case  of  the  Pembroke.  We  had 
no  claim  for  ransom  for  Shimonoseki,  nor  ought  we  to  have;  and  the  ei- 
penses  entailed  by  the  allied  squadron  cost  us,  for  rent  and  coaJ  of  the 
Takiang,  but  $11,348. 

If,  therefore,  we  justify  the  expedition,  and  stand  solely  upon  the 
terms  of  the  convention  of  October,  1864,  it  will  be  seen  that  we  "profit 
rarely"  by  its  terms. 

Such  a  result,  from  such  a  state  of  facts  and  law,  surely  our  magnan- 
imous  and  just  people  do  not  desire. 

Your  committee  are  of  opinion  that  the  whole  of  the  fund  originally 
received,  namely,  $750,000  in  gold,  without  interest,  should  be  returned 
to  the  Japanese  Government  without  condition ;  that  out  of  the  interest 
accrued  there  should  be  set  apart  for  the  officers  and  crew  of  the  Wyo- 
ming $125,000,  to  be  distributed  under  the  provisions  of  the  accom- 
panying bill  (No.  742),  and  that  the  remainder  of  the  interest  be  covered 
into  the  Treasury ;  and  jtbey  have  amended  the  bill  to  cover  these  re- 
commendations, and  in  this  form  it  is  returned  to  the  Senate  for  passage. 

O 
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Mr.  Habris,  from  the  Committee  on  Glaims,  submitted  the  following 

REPOKT: 

[To  accompany  bill  H.  R.  3119.] 

The  Committee  on  Claims,  to  whom  was  referred  the  bill  (H.  S.  3119) 
for  the  relief  of  John  I.  Thomas,  having  considered  the  same,  adopt 
the  following  report  of  the  House  Committee  of  Claims  made  at  the 
present  session : 

The  eyidence  shows  that  on  the  7th  day  of  February,  1875,  the  claimant,  who  was 
postmaster  at  Hancock,  Washington  Connty,  Maryland,  mailed  a  registered  letter 
addressed  to  tbe  postmaster  at  Baltimore,  and  that  said  letter  contained  two  checks 
and  $12  in  United  States  notes,  the  same  being  surplus  money-order  funds  in  his  hands. 
The  letter  never  reached  its  destination,  and  is  supposed  to  have  been  destroyed  by 
fire,  the  mail-car  haying  been  burned  on  the  night  of  February  7.  Duplicates  of  the 
checks  were  afterward  obtained  bv  claimant,  and  he  now  asks  that  Congress  may  pass 
an  act  returning  to  him  the  |12  which  he  lost. 

Yoar  committee  are  of  the  opinion  that  the  claim  should  be  aUowed,  and  conse* 
qneotly  report  the  accompanying  bill,  with  the  recommendation  that  it  do  pass. 

A  similar  report  was  made,  by  the  House  Committee  of  Claims  at 
the  first  session  of  the  Forty-fourth  Congress.  These  reports  being 
fully  sustained  by  the  evidence,  the  committee  make  the  letter  of 
C.  F.  McDonald,  superintendent|  &c.,  a  part  of  this  report,  and  report 
the  bill  back  with  the  recommendation  that  it  pass.  « 


Post-Offick  Department,  Monbt-Order  Office, 

WasMngton,  D.  C,  March  12, 1875. 

Sir:  With  reference  to  the  loss  of  $77  surplus  money-order  funds,  referred  to  in  your 
letter  of  the  9th  ultimo,  you  are  informed  that  the  special  agent  to  whom  the  case 
was  referred  for  investigation  has  made  his  report,  in  which  he  states  that  said  remit- 
tance was  undoubtedly  mailed  as  claimed  by  you,  and  was  burned  on  the  postal-car,  six 
miles  north  of  Washington,  D.  C,  on  the  night  of  Januarv  7, 1875.  He  ftirther  states 
that^  as  said  remittance  consisted  of  two  checks,  one  for  $50  and  one  for  $15,  and  of 
$12  m  United  States  Treasury  notes,  payment  of  the  checlES  has  been  stopped,  so  that 
the  actual  loss  to  the  department  is  the  amount  of  currency  in  the  remittance,  viz,  $12. 

If  you  have  not  done  so  already,  you  will  be  pleased  to  obtain  duplicates  of  the 
above-named  checks,  and  forward  the  same  for  deposit  immediately  with  tue  postmaster 
at  Baltimore. 

With  reference  to  the  $12  in  currency,  I  have  to  inform  you  that  this  department 
has,  in  order  to  save  itself  from  loss,  which  might  result  from  the  burning  of  the  re- 
mittance, deemed  it  advisable  not  to  allow  vou  c^it  therefor  at  present,  but  to  reauest 
yoa  to  make  application  to  Congress  for  relief,  in  the  full  amount  of  that  sum  of  $12. 
Yoa  wiU  be  pleased  to  do  so  through  your  member  of  Congress  in  proper  time,  that  the 
bill  that  may  be  introduced  for  your  relief  may  be  acted  upon  at  the  next  session  of 
Congress. 

In  the  mean  time  you  will  be  permitted  to  carry  forward  on  your  weekly  statement 
the  sum  of  $12  additional  to  the  reserve  allowed  your  office. 
Respectfully,  &c., 

c.  F.  Mcdonald, 

Superintendent 
John  J.  THOBCikS,  Esq., 

PoBtmoBteTf  Eancockf  Md. 
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Mr.  Harris,  from  tbe  Committee  on  Claims,  submitted  the  following 

REPORT: 

[To  accompany  bill  S.  1065.] 

The  Committee  on  Claims^  to  whom  was  referred  Senate  hill  ^o.  1065,  with 
the  petition  and  papers  of  the  Rev.  Toussaint  Mesplie,  asking  compensation 
for  servicer  a^  chaplain  in  the  Army  for  twenty-three  years,  have  had  the 
same  under  considerationj  and  submit  the  following  report : 

Tbe  petitioner,  being  a  Catholic  priest,  was,  previous  to  1849,  sent  by 
his  church  as  a  missionary  to  the  Indians  at  the  mouth  of  the  Columbia 
Kiver,  in  Oregon.  The  military  post  at  Fort  Astoria  being  without  a 
cbaphiio,  the  petitioner,  while  continuing  his  duties  as  missionary,  acted 
as  chaplain  at  that  post  from  some  time  in  1849  to  the  spring  of  1851. 
In  the  spring  of  1851,  petitioner  moved  to  and  took  charge  of  *'  Old 
Saint  Petei'8  Mission,"  situated  near  the  United  States  post  of  "Fort 
Dallas."  The  post  being  without  a  chaplain,  the  petitioner  was  requested 
by  the  commanding  officer  to  act  as  chaplain,  and,  while  continuing  his 
duties  as  missionary,  he  performed  the  ordinary  duties  of  post-chaplain 
at  Fort  Dallas  up  to  1863,  during  which  time  he  made  numerous  mis- 
sionary circuits  among  the  Indian  tribes  of  the  surrounding  country, 
and  while  on  these  circuits  he  officiated  at  the  following  military  posts : 
Camp  Pickett  on  San  Juan  Island,  Fort  Steilacoom,  Fort  Yam  Hill, 
Fort  Haskins,  Fort  Walla  Walla,  and  Fort  Simcoe. 

In  June,  1863,  petitioner  removed  to  Idaho  to  start  a  new  mission  in 
the  Bois^  Basin  among  the  Indians  residing  there.  The  mission  was 
Siitaated  about  thirty-fllve  miles  from  Fort  Bois6.  The  petitioner,  at  the 
request  of  the  commanding  officer  of  the  post,  visited  the  post  every 
two  or  three  months,  and  held  religious  services  and  acted  as  chaplain 
while  there.  He  continued  to  reside  at  his  said  mission,  and  continued 
his  visits  to  Fort  fiois6  from  the  spring  of  1864  until  the  summer  of 
1^8,  when  he  removed  his  residence  to  Fort  Bois^,  and  resided  in  the 
fort  until  June,  1870,  during  which  time  he  performed  the  duties  of 
postchaplain. 

In  Jane,  1870,  he  started  on  a  missionary  circuit  among  the  Indian  tribes 
of  Montana,  upon  which  circuit  he  officiated  as  chaplain  at  the  following 
United  States  military  posts:  Fort  Hall,  in  Idaho,  and  Fort  Walla  Walla, 
in  Washington  Territory,  spending  about  a  month  at  these  two  posts,  and 
ia  the  winter  of  1870  he  returned  to  Fort  Bois^.  In  January,  1871,  he 
visited  Washington  City  on  basiuijss  CDnnectel  with  the  Indians,  and  in 
June,  1871,  returned  to  Fjrt  Bjise.  In  July,  1871,  he  removed  to  Fort 
Hall,  where  he  acted  as  missionary  among  the  Indians,  and  by  request 
of  the  commanding  officer  officiated  as  chaplain,  his  time  being  about 
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equally  divided  between  the  Indian  mission  and  the  fort,  situated  about 
seventeen  miles  apart.  In  December,  1871,  he  again  visited  Washing, 
ton  City  on  business  connected  with  the  Indians,  and  in  July,  1872,  he 
was  appointed  and  commissioned  as  chaplain  of  the  United  States  Army, 
and  still  holds  the  commission. 

These  facts  are  all  taken  from  the  petition,  to  which  the  committee 
give  lull  credit,  and  to  a  considerable  extent  they  are  corroborated  by 
letters  of  Army  officers  and  the  affidavits  of  soldiers. 

But  from  these  facts  it  clearly  appears  that  the  petitioner  was  sent  west 
by  his  church  to  perform  certain  missionary  duties,  and  that  from  184!) 
to  1872  he  regarded  himself  as  being  in  the  service  of  his  church  and 
subject  to  its  orders,  and  not  in  the  service  of  the  United  States,  or 
in  any  sense  subject  to  the  orders  of  the  United  States  as  its  officer  oi 
servant. 

No  officer  of  the  United  States  recognized  him  as  an  officer,  or  in  any 
manner  claimed  the  right  to  control  his  movements  or  actions. 

That  the  petitioner  was  efficient  and  zealous  in  the  performance  of 
his  missionary  duties,  and  that  his  influence  upon  the  Indians  was  salu- 
tary, the  committee  are  satisfied.  That  he  performed  all  the  duties  of  a 
priest  in  a  most  satisfactory  manner  while  stopping  at  the  varioas  mill 
tary  posts,  the  committee  do  not  doubt ;  and  that  his  teachings  by  pre- 
cept and  example  had  a  salutary  influence  upon  the  soldiers,  the  com- 
mittee believe  to  be  true ;  but  he  did  not}  regard  himself  as  being  iu  the 
service  of  the  government,  nor  did  the  government  regard  him  as  being 
in  its  service,  or  subject  to  its  orders,  nor  did  he  expect  pecuniary  com- 
pensation from  the  government  for  the  services  so  rendered. 

Up  to  1872  he  was  in  the  service  of  his  church  and  subject  to  its  orders; 
but,  like  a  true  and  devoted  Christian,  like  the  clergymen  of  all  other 
denominations,  he  was  ready  to  perform  his  clerical  duties  amongst  the 
savages  of  the  wilds  of  the  Far  West,  at  the*  military  posts,  or  wherever 
he  chanced  to  be. 

The  committee  know  of  no  principle  upon  which  the  petitioner  can 
demand  compensation  for  these  services  as  a  right,  no  principle  upon 
which  he  can  be  compensated  for  them  except  as  a  gratuity;  and,  hav- 
ing no  i)Ower  to  make  donations  from  the  public  treasury,  however  mer- 
itorious the  object,  feel  constrained  to  make  an  adverse  report,  aud 
recommend  that  the  claim  be  disallowed  and  the  bill  bo  iudefiuitely 
postponed. 
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Mr.  Spencer,  from  the  Committee  on  Commerce,  submitted  the  fol- 
lowing 

REPORT: 

[To  accompany  bill  S.  904.] 

Ihe  Committee  on  Commerce,  to  whom  teas  referred  the  hill  {S.  OCyi)  for 
the  relief  of  the  owner  of  the  hark  Orapeshoty  have  had  the  same  under 
consideration^  and  submit  the  following  report : 

This  is  a  bill  which  directs  the  Secretary'  of  the  Treasury  to  pa^'  to 
George  Law,  the  claimant  and  owner,  the  sum  of  $15,861.50  in  gold, 
that  sam  being  now  on  deposit  in  the  Treasury,  being  the  proceeds  of 
tbe  sale  of  the  bark  Grapeshot,  had  by  virtue  of  judicial  proceedings  in 
libel  in  tbe  United  States  district  court  for  the  eastern  district  of  Louisi- 
ana, The  following  is  the. history  and  judicial  proceedings  had  in  the 
case : 

A. 

HISTOUY  or  IXGAL    PROCEEDINGS  IN  CASE  OF   BARK   GRAPESHOT. 

Od  the  3d  of  Jnly,  ISoS,  Wallerstein,  Massett  &  Co.,  of  Rio  de  Janeiro,  Brazil,  iiled 
a  libel  in  tbia  case  in  tbe  district  coart  of  tbe  United  States  for  tbe  eastern  district  of 
LoDisiaDa  ai^ainst  the  bark  Grapesbot,  to  obtain  payment  of  a  bottomry- bond  given 
to  tbe  hbehinis  by  the  captain  of  tbe  Grapeshot  at  Rio  de  Janeiro,  to  secure  tbe 
payment  of  $9,769.45  and  a  preminm  thereon  of  19|  per  cent,  for  tbe  voyage,  under 
whieb  proceeding  tbe  Grapesbot  was  seized  and  sold  for  $14,200,  and,  after  deducting 
certain  fees  and  expenses,  tbe  residue,  $13,805.85,  was  deposited  in  tbe  registry  of  the 
court.  Besides  tbis,  $2,055.20  was  deposited  also  in  tbe  registry  of  the  court  by  tbe 
(ODsignees  of  tbe  bark  as  tbe  proceeds  of  her  freight,  making  together  $15,861.05. 

George  Law  appeared  as  claimant  and  owner  of  the  bark,  and  filed  exceptions  to  the 
libel.  This  case  was  tried  in  the  district  court  first ;  then  was  taken  on  an  appeal  to 
the  circnit  oonrt,  when  the  circuit  judge  ordered  more  testimony  to  be  taken  ;  and  be- 
fore a  decision  was  made  in  tbe  circuit  court  the  war  broke  out  and  it  was  then  taken 
before  the  provisional  judge,  Peabody,  and  by  him  decided  in  favor  of  libelants.  It 
was  then  sent  back  to  the  circuit  court,  and  an  appeal  taken  from  the  circuit  court  to 
tbe  Supreme  Court  of  the  United  States  at  Washington,  where  it  was  tried,  and  the 
court  sent  it  back  to  tbe  circuit  court  of  New  Orleans,  directing  a  commiMsion  to  bo 
appointed  to  examine  and  report  the  amount  justly  due.  The  report  of  the  commis- 
Mon  was  made,  and  this  re]>ort  was  taken  to  tbe  circnit  court.  Some  object  ions  having 
'>een  made  to  it  by  tbe  libelants,  on  the  2yth  of  March,  1875,  Judge  W.  B.  Woods,  of 
that  court,  decided  the  case,  and  made  a  decree  allowing  tbe  libelants  $4,392.25,  to- 
;;etber  with  nineteen  and  one-half  per  cent,  maritime  premium  on  said  sum,  and  five 
]>er  cent,  per  annum  interest  on  said  sum  of  $4/392.25  from  3d  of  July,  185H,  until  paid. 
A  mle  fur  a  new  trial  was  taken  by  claimant ;  and  on  the  17th  of  April,  I'^To,  Judge 
Woods  made  an  amended  decree  refusing  a  new  trial.  A  copy  of  tbe  decree  of  tbe  29tb 
<>f  March  and  a  copy  of  the  amended  decree  of  tbe  17tb  of  April,  1875,  is  herewith  in- 
dosed  ;  also,  a  copy  of  the  order  of  subrogation  of  George  Law,  claimant,  to  tbe  rights 
of  lilxilants,  Wallerstein,  Massett  &  Co.,  against  the  bark  Grapeshot,  signed  by  Horner 
•V  Benedict,  proctors  for  libelants,  and  certified  to  by  F.  A.  Woolfley,  clerk,  an<l  William 
H.Woods,  United  Statesjndgefortbe  fifth  judicial  cirruitand  district  of  Louisiana,  dated 
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the  firHt  day  of  June,  1876;  alno  a  oopy  of  the  receipt  of  Horner  &  Benedict,  ptoeton 
for  libelants,  showing  the  payment  of  nine  thousand  one  hundred  and  seventy-five  dol- 
lars and  eighty-nine  cents  paid  to  them  by  Jan^es  MoConnell,  esq.,  proctor  for  Gtwrjre 
Law,  claimant,  May  27th,  1676,  in  the  suit  of  Wallerstein,  Massett  &,  Co.,  against  tbe 
bark  Grapeshot.    This  fally  complied  with  the  decree  of  the  conrt. 

On  the  first  day  of  Jnly,  1862,  with  a  view  to  its  safety,  the  proceeds  of  the  sale  of 
the  said  bark,  together  with  the  freight  herein  above  referred  to,  amountiog  in  the 
whole  to  the  sum  of  $15,861.05  in  gold,  gold  at  that  time  being  at  a  premiam  of  Dearh 
*200  per  cent.,  was  placed  in  the  Treasury  of  the  United  States,  where  it  ha«  remained 
ever  since  and  now  remains,  and  upon  a  portion  of  which  Mr.  Law,  who  was  a  cUim- 
ant  of  the  said  vessel  and  is  now  of  the  said  fund,  has  paid  interest.  Legislatioo  i« 
now  asked  to  have  the  Secretary  of  the  Treasury  pay  over  such  amount  with  the  inter- 
CHf,  the  United  States  having  had  the  use  of  the  money  since  1862. 


B. 

United  States  circuit  court,  district  of  Louisiana. 


VNo. 


WaLLEKSTEIX,   MAS8ETT  &   Co. 

V8,  >  No.  3301. 

Bark  Grapeshot. 

The  libelanta'  exceptions  to  the  commissioDer's  report  came  on  to  be  heard,  a^ii 
were  argued  by  couuEel. 

On  consideration  whereof,  and  for  reasons  assigned  in  writing,  it  is  ordered  aodde^ 
creed  by  the  court  that  all  the  exceptions  be  overruled,  the  report  be  confirmed,  aot! 
that  libelants  do  recover  from  the  proceeds  of  the  bark  Grapeshot  the  sum  of  foar 
thousand  three  hundred  and  ninety-two  &,  VVcr  dollars,  together  with  nineteen  and  od«- 
half  per  cent,  maritime  premium  on  said  snm  and  five  per  oent.  per  annam  interest  o: 
said  sum  of  84,392.25  from  3rd  July,  1858,  until  paid,  and  costs  of  snit. 

It  is  further  ordered  that  same  be  paid  by  the  clerk  of  this  court  out  of  said  pToc«ei» 
in  the  registry  now  on  deposit  in  the  United  States  Treasury  at  Washington  City. 

W.  B.  WOODS, 

Judft. 

(Endorsed  on  the  back:)  3301.  U.  S.  cir.  court.  Decree  entered  and  filed  Mau. 
2iHh,  1875. 

United  States  circuit  court,  fifth  circuit  and  district  of  Louisiana. 

Wallerstein,  Massett  &  Co.  ) 

vs.  >  No.  3301. 

Bark  Grapeshot.  S 

The  rule  for  a  new  trial  taken  by  claimant  on  3l8t  March,  1875,  was  called  op. 

I.  McConnell  for  plaintiff  in  rule,  Horner  &  BBuediot  for  defendant:!  iu  rule. 

When,  after  hearing  counsel,  it  is  ordered  and  adjudged  that  the  decree  entered  w'> 
29th  March,  1875,  be  amended  by  charging  against  the  amount  to  be  paid  the  libei 
ants,  the  costs  of  appeal  to  the  Supreme  Court  of  the  United  Statue,  amoootiagU 
(^475.26)  four  hundred  and  seventy-five  ff\i  dollars,  as  appears  from  tbe  mandate. 

It  is  further  adjudged  and  decreed  that  after  deducting  the  amount  aooraing  to  tl-'- 
libelants  under  the  decree  in  this  cause,  and  all  legal  costs  and  charges,  the  baUn^- 
of  the  proceeds  arising  from  the  sale  of  the  said  bark  Grapeshot  and  the  freight,  whicl 
vreTQ  de))osited  in  the  registry  of  the  court,  but  are  now  deposited  in  the  U.  S.  Trea^an 
and  which  deposit  amounted*  to  fifteen  thousand  eight  hundred  and  sixcy-one  V',?,  d«<' 
lars,  be  paid  over  to  George  Law,  the  claimant  hereiu,  or  his  proctor,  and  that  a  o*^ 
trial  be  refused. 

April  17th,  l^:,*). 

W.  B.  WOODS, 

Motion  of  subrogation  and  order, — Enhred  and  filed  May  27,  I87ti- 

.  In  the  circuit  court  of  the  United  States,  fifth  circuit  and  district  of  Lonisiaoi. 

Wai-lekstein,  Masseit  &.  Co.  ) 

vs.  ^No.  3301. 

The  Bark  Grapeshot.        ) 

On  motion  of  Horner  Ar.  Benedict,  proctors  for  Wallerstein,  Massett  &  Co.,  lil»eliir:- 
In  the  above  entitled  and  numbered  suit,  and  on  suggesting  that  they  have  thibdv< 
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received  from  George  Law,  the  claimant  herein,  the  sniu  of  nine  thousand  one  hundred 
and  seventy-five  and  ^Vo  dollars,  being  the  full  amount  of  the  judgment  herein  rendered 
in  favor  of  said  libelants,  with  interest  thereon  to  this  date,  and  costs  herein,  lesa  the 
ntsts  in  the  Supreme  Court  of  the  United  States : 

It  is  now  ordered  bv  the  conrt  that  George  Law,  the  said  claimant  herein,  be  and  is 
DOW  subrogated  to  all  and  singular  the  right,  title,  and  interest  of  the  said  libelants, 
Wallerstein,  Massett  &  Co.,  in,  to,  and  under  the  judgment  herein  rendered  in  their 
favor,  amended  and  signed  on  the  17th  day  .of  April,  1875,  by  the  Hon.  William  B. 
Woods,  judge. 

And  it  is  further  ordered  that  the  said  George  Law,  in  virtue  of  this  payment  and 
subrogation  to  the  rights  of  said  libelants,  Wallerstein,  Massett  &  Co.,  herein  as  afore- 
i^id.and  also  in  his  own  right  as  having  judgment  for  the  residuum  of  the  proceeds  in 
the  registry  herein,  is  now  recognized  aud  declared  to  have  the  full  and  sole  right, 
title,  and  interest  to  all  and  singular  the  funds  and  property  realized  herein,  of  every 
Datare  and  description,  whether  from  the  proceeds  of  the  sale  of  the  said  bark  Grape- 
shot,  or  from  the  freight  thereof  or  otherwise,  and  more  especially  to  any  and  all  pro- 
4  eeds  thereof,  and  funds  formerly  in  the  registry  of  the  court  herein,  and  were  deposited 
by  order  of  conrt  herein  for  safe-keeping  in  the  Treasury  of  the  United  States,  as  ex- 
I'res^ed  in  the  said  judgment  herein  rendered  as  aforesaid. 

HORNER  &  BENEDICT, 

Proctors  for  Libelant. 

rnitetl  States  of  America,  circnit  court  of  the  United  States,  tiftb  circuit  and  district 

of  Louisiana. 
Clerk's  Office: 

I,  Francis  A.  Woolfley,  ckrk  of  the  circuit  conrt  of  the  United  States  for  the  fifth 
circnit  and  district  of  Louisiana,  do  hereby  certify  that  the  foregoing  five  (5)  pages 
contain  true  and  correct  copies  from  the  original  of  record  in  this  office  in  the  case  of 
Wallerstein,  Massett  &  Co.  r«.  Bark  Grapeshot,  No.  3301  of  the  docket  of  this  court. 

Witness  my  hand  and  the  seal  ofsaid  court,  at  the  city  of  New  Orleans,  this  1st  day 
of  June,  A.  D.  1876. 

[-EAL.]  F.  A,  WOOLFLEY,  Clerk. 

I,  William  6.  Woods,  United  States  jndge  for  the  fifth  judicial  circnit  and  district  of 
Louisiana,  do  certify  that  Francis  A.  Woolfiey,  whose  name  is  signed  to  the  above  cer- 
tificate as  clerk  of  the  circuit  court  of  the  United  States  for  the  fifth  circnit  and  dis- 
trict of  Louisiana,  was  at  the  time  of  signing  said  certificate,  and  is  now,  the  clerk 
of  said  court ;  that  certificate  is  in  due  form  of  law,  and  that  fall  faith  and  credit  are 
due  to  his  official  attestations  as  such  clerk. 

Given  nnder  ray  hand,  at  the  city  of  New  Orleans,  in  said  district,  this  Ist  day  of 
June,  A.  D.  1870. 

W.  B.  WOODS, 

U.  S.  Judge. 

From  tbc  foregoing  record  it  appears  tbat  the  sum  of  f^  15,801.05  is  on 
<]eposit  in  the  Treasury,  being  proceeds  of  the  sale  of  the  bark  Grape- 
shot,  under  the  proceedings  in  libel  instituted  by  Wallerstein,  Massett 
i^  Co.,  and  that  Mr.  George  Law,  the  beneficiary  named  in  the  bill,  and 
the  owner,  having  paid  Wallerstein,  Massett  &  Go.  the  full  amount  of 
their  judgment,  interest,  and  costs,  has  been  subrogated  to  all  the 
right,  title,  and  interest  of  the  libelants,  rendered  in  their  favor, 
amended  and  signed,  as  appears  by  the  record,  on  the  17th  day  of 
April,  1875,  by  the  Hon.  W.  B.  Woods,  United  States  circuit  judge 
It  therefore  follows  that  the  proceeds  deposited  in  the  Treasury 
belong,  as  by  decree  of  the  court,  to  Mr.  George  Law,  and  that  the 
same  having  been  paid  in  gold  should  be  returned  in  gold,  as  provided 
in  the  bill. 

The  premises  considered,  your  committee  are  of  opinion  that  the  bill 
is  just  and  correct,  save  and  except  the  provision  therein  contained  as 
to  payment  of  interest,*  and  therefore  report  the  same  amended  so  as  to 
strike  out  the  interest  clause,  and  recommend  its  passage  as  amended. 
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45th  Congress,  \  SENATE.  (  Report 

2d  SeMicn.       f  \  l^o.  382. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 


May  15, 1878.— Ordered  to  be  printed. 


Mr.  Hoar,  from  the  Committee  on  Claims,  submitted  the  following 

REPORT: 

[To  accompaDy  bill  S.  789.] 

The  Committee  on  Claims^  to  whom  was  referred  a  bill  {S.  789)  for  the 
relief  of  Michael  FentenJieime,  a  citizen  of  France^  have  considered  the 
same  J  and  respectfully  report : 

AccompanyiDg  the  bill  are  the  petition  of  Michael  Fenteuheime  and 
the  testimony  on  which  he  relies  in  support  of  his  claim  to  relief.  He 
alleges  that  during  the  war  of  the  rebellion  he  was  a  French  citizen 
domiciled  in  South  Carolina;  that  he  never  voluntarily  aided  the  rebel- 
lion ;  that  he  was  the  owner  of  a  house,  furniture,  and  slaves,  situate  on 
Pelican's  Point,  Morris  Island,  South  Carolina ;  that  during  the  siege  of 
Charleston,  said  house  and  premises  were  taken  possession  of  by  the 
forces  of  the  United  States,  and  used  as  headqaarters  by  General  Gill- 
more  and  staff;  that  from  July  15, 1863,  until  the  present  time,  the 
Government  of  the  United  States  has  maintained  and  still  continues  to 
maintain  possession  of  said  premises,  having  torn  down  and  removed 
the  house  and  improvements  thereon,  and  erected  fortifications  and  mil- 
itary works  of  varioos  kinds  thereon ;  that  he  considers  said  house  and 
fnruitnre  to  be  reasonably  worth  the  sum  of  $45,000 ;  that  in  July,  1803, 
when  General  Gillmore  took  possession  of  claimant's  property  on  Mor- 
ris Island,  seventeen  able-bodied  negroes  enlisted  in  the  military  serv- 
ice of  the  United  States,  and  ten  negro  women  and  boys  joined  the 
Army  as  cooks  and  servants;  that  these  negroes  w^ere  worth  at  least 
823,000;  that  claimant  owned  two  dwelliog-hoases  on  Meeting  street, 
in  the  city  of  Charleston,  worth  $12,000,  which  during  the  siege  were 
destroyed  by  shells  from  Morris  Island ;  that  in  July,  1863,  he  pur- 
chased twelve  acres  of  land  in  Barnwell  district,  one  mile  from  Aiken 
Court-House,  S.  C,  and  erected  thereon  a  fine  house  and  oat-buildings, 
which,  with  the  furniture  and  six  acres  of  timber-land,  were  destroyed 
by  the  forces  of  the  United  States  under  Major-General  Kilpatrick, 
causing  damage  to  the  amount  of  $15,000. 

The  sum  of  all  these  claims  is  $9.S,500.  The  minister  of  His  Majesty 
the  Emperor  of  the  French  presented  the  claim  to  the  consideration  of 
this  government, as  appears  from  the  following  letter: 

Depahtment  op  State, 
Washington,  June  IG,  ltJ70. 
^iR :  The  pnpers  herewith  inclofed  relating  to  the  claim  of  Mr.  Michael  Fentenheinie, 
a  French  sohjtct,  were  coninitini'cated  to  this  department  by  Mr.  Berthemy,  the  min- 
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later  of  His  Majesty  the  Emperor  of  the  Freaoh,  with  a  commeudatLoa  of  the  claim  to 
the  consideration  of  this  government. 

As  this  department  has  no  power  to  liquidate  the  claim,  the  private  coansel  of  Mr. 
Fentenheime  has  requested  that  the  documents  in  support  thereof  should  be  tranaoiit- 
ted  to  your  committee. 
They  are  accordingly  submitted  to  the  judgment  of  the  committee  and  the  Senate. 
I  have  the  honor  to  be.  sir,  yonr  obedient  servant, 

HAMILTON  FISH, 

Secreiary  of  StaU. 
Hod,  TnroniY  O.  Howe, 

Chairman  of  Committee  on  Claims j  Senate  Chamber. 

The  bill  provides  that  the  Secretary  of  State  be  directed  to  consider 
the  claim  of  Michael  Fenteuheime,  and  to  adjust  the  same  on  such 
equitable  basis  as  he  may  approve,  and  appropriates  a  sum  not  exceed- 
ing $95,800,  to  be  used  by  him  for  that  purpose. 

If  the  claimant  had  been  a  loyal  citizen  of  the  United  States,  the 
various  claims  above  stated  would  be  disposed  of  by  the  following  prio- 
ciples: 

He  would  be  entitled  to  no  compensation  for  the  occupation  of  prop- 
erty close  to  a  besieged  town,  and  within  the  actual  field  of  operations  of 
the  besiegers.  When  territory  is  the  theater  of  actual  war,  it«  occupa- 
tion by  the  army  of  the  belligerent  in  its  march,  or  to  pitch  tents,  or 
establish  quarters,  or  for  offensive  or  defensive  works,  is  not  trespass 
but  necessity,  for  which  no  claim  arises.  If,  after  the  military  neces- 
sity is  over,  the  government  choose  to  keep  permanent  possession  of 
real  estate  so  taken,  it  is  bound  to  make  compensation.  The  claimant, 
on  this  principle,  would  be  entitled  to  be  paid  for  his  property  at  its 
value  when  the  occupation  for  the  military  uses  of  the  war  was  over,  but 
not  at  its  value  when  first  taken,  and  not  for  the  damage  caused  to  it  by 
the  occupation  during  the  war.  He  does  not  furnish  any  evidence 
which  enables  ns  to  determine  what  was  the  value  of  his  property 
when  its  necessary  occupation  for  present  military  purposes  ended. 

The  claim  foF  slaves  who  were  not  conscripted  or  taken  forcibly  from 
his  possession  cannot  be  supported.  The  authority  of  the  State  of 
South  Carolina,  by  virtue  of  whose  local  laws  alone  the  claimant  held 
these  persons,  had  been,  without  fault  of  the  Cuited  States,  withdrawn. 
His  misfortune  was  that  his  property  possessed  and  exercised  free  will 
and  limbs.  The  United  States  was  under  no  obligation  to  enforce  the 
former  laws  of  South  Carolina  in  the  claimant's  behalf  in  territory  occa- 
pied  by  the  military  operations  of  its  armies  as  against  persons  whom  he 
claimed  to  hold  to  service.  When  these  persons  were  restored  to  the 
actual  enjoyment  of  freedom,  they  were  at  liberty  to  gain  their  liveli- 
hood as  they  chose,  without  subjecting  any  person  who  contracted  to 
employ  them  to  a  liability  to  their  former  owner. 

For  the  injury  to  property  by  shells  thrown  into  a  besieged  city,  we 
can  scarcely  suppose  that  it  is  seriously  intended  to  prefer  a  claim. 

It  is  also  alleged  that  Mr.  Fentenheime's  house,  furniture,  and  timber 
near  Aiken  were  destroyed  by  the  forces  under  General  Kilpatrick  iu 
1865.  But  no  particulars  are  stated ;  whether  this  destruction  was  nee 
essary  to  remove  obstructions  from  the  Army  in  its  march,  whether  it 
was  the  wanton  and  lawless  act  of  the  soldiery,  or  whether  it  was  in 
whole  or  in  part  a  consumption  for  necessary  or  proper  Army  use,  does 
not  appear.  The  deposition  of  P'entenheime  and  that  of  one  other  wit- 
ness upon  this  point  are  referred  to  the  committee,  which  merely  state 
that  the  house,  &c.,  "  were  destroyed  by  the  forces  under  Kilpatrick.'^ 

We  do  not  think  that  claimant's  title  to  reimbursement  for  the  occu- 
pation of  his  property  during  the  war,  for  his  slaves,  or  for  the  injury  to 
his  houses  in  Charleston  by  shells,  is  affected  by  the  fact  that  he  was  a 
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French  subject.  A  foreign  citizen,  domiciled  in  the  territory  of  a  bel- 
ligerent, owes,  of  course,  no  allegiance  to  the  state  where  he  is  found. 
He  cannot,  with  some  possible  exceptions,  be  held  to  personal  military 
service.  He  cannot  be  liable  to  forced  loans.  But  his  property  takes 
its  chance  with  all  other  situate  in  the  region.  If  it  is  in  the  path  of  an 
army  on  its  march,  if  it  is  exposed  to  shot  or  shell  in  battle  or  siege,  or 
is  occupied  for  purposes  of  defense  or  attack,  he  must  bear  the  loss. 

The  committee  think  Mr.  Feutenheime's  claim  must  be  settled  upon 
the  principles  above  stated. 

The  extent  to  which  a  citizen  of  another  country  would  have  a  just 
Haim  for  compensation  for  a  wanton  and  lawless  destruction  of  property 
by  the  soldiers,  in  cases  where  we  do  not  grant  it  to  our  own  citizens,  we 
prefer  to  consider  when  the  facts  are  shown,  and  after  weighing  such 
arguments  as  may  be  submitted. 

The  bill  proposes  to  transfer  the  entire  decision  of  these  questions 
from  Congress  to  the  Department  of  State.  It  appropriates  the  sum  of 
not  to  exceed  $95,800,  and  authorizes  the  Secretary  of  State  "to  adjust 
the  claim  on  such  equitable  basis  as  he  may  approve,"  giving  him  in  fact 
the  power  not  only  to  determine  the  fact  and  law  of  the  case,  but  to 
create  a  law  for  the  case  at  his  discretion.  We  do  not  deem  this  a  sound 
public  policy. 

For  all  injuries  which,  when  suffered  by  our  own  citizens,  redress  is 
usually  given  by  judicial  tribunals,  foreigners  domiciled  here  are  enti- 
tled to  like  remedy.  They  have  no  cause  of  complaint  if  courts  of  abil- 
ity  and  integrity  are  open  to  them,  and  may  rightfully  be  expected  to 
abide  by  the  judgment  of  such  courts.  But  for  claims  of  the  nature  here 
presented  no  tribunal  has  been  established,  except  in  those  cases  where 
treaties  with  certain  foreign  nations  have  provided  special  tribunals  to 
which  their  subjects  might  resort.  Our  own  citizens  are  compelled  to 
resort  to  Congress  for  redress.  We  do  not  see  any  reason  why,  so  long  as 
Congress  undertakes  to  receive  and  act  upon  petitions  of  citizens  for  any 
class  of  claims  growing  out  of  the  war,  it  should  not  do  the  same  for  res- 
ident aliens  under  like  circumstance^^.  This,  of  course,  is  not  a  judi- 
cial proceeding,  but  a  direct  act  of  sovereign  legislative  power.  If  the 
party  seeking  redress  is  not  satisfied  with  the  determination  of  Con- 
gress, his  government  may,  if  it  see  fit,  make  its  opinions  and  desires 
known  through  the  proper  channel,  and  the  matter  will  be  properly 
arranged  by  the  two  governments.  Ordinarily  it  is  to  be  presumed  that 
the  alien  resident  will  be  satisfied  with  the  action  of  Congress,  who  will 
doubtless  deal  justly  with  him.  We  think,  therefore,  provision  should 
be  made  for  ascertaining  the  value  of  Mr.  Fenteuheime's  property  on 
Morris  Island  when  it  was  taken  for  a  permanent  fortification,  and  for 
paying  him  for  the  same.  We  think  further  that  he  should  be  allowed 
to  make  such  further  proof  as  he  shall  desire  of  the  circumstances  at- 
tending the  loss  of  his  property  near  A.iken. 

We  report  that  Senate  bill  789  ought  not  to  pass.    We  further  recom- 
weud  the  passage  of  the  accompanying  resolve. 
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45th  Congress,  )  SENATE.  (  Sepobt 

2d  Session.       (  \  No.  383. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 


May  15, 1878.— Ordered  to  be  printed. 


Mr.  HoAB,  from  the  Committee  on  Claims,  submitted  the  following 

REPORT: 

[To  accompanv  bill  S.  233.] 

The  Committee  on  Claims^  to  whoni  wm  referred  the  bill  {S.  233)  for  the 
relief  of  John  E.  Catlettj  have  considered  the  same,  and  report : 

The  bill  appropriates  the  sum  of  $300  to  compensate  John  E. 
Catlett  for  expenses  and  services  in  procuring  the  detection  and 
conviction  of  one  Wise,  charged  with  counterfeiting  United  States 
fractional  currency.  Catlett  alleges  that  he  was  marshal  of  Hannibal, 
Mo.,  and  having  reason  to  suspect  an  extensive  counterfeiting  of  frac- 
tional currency,  he  expended  the  sum  of  $106.10  and  a  good  deal  of 
labor,  the  result  of  which  was  the  arrest,  detection,  confession,  and  con- 
viction of  the  counterfeiter,  and  the  destruction  of  a  considerable  amount 
of  counterfeit  currency.  This  occurred  in  January,  1869.  He  does  not 
claim  to  have  been  employed  by  the  United  States  or  to  have  acted 
upon  any  promise  of  compensation.  He  applied  to  the  Chief  of  the 
Secret  Service  Division  for  an  allowance  for  these  services  and  expenses, 
who  rejected  the  claim  on  the  ground  that  the  evidence  of  them 
famished  by  him  was  not  satisfactory.  Under  these  circumstances  we 
do  not  think  the  claim  ought  to  be  entertained  by  Congress.  To  require 
committees  of  Congress  to  investigate  every  claim  to  the  bounty  of  the 
government  of  every  police  ofi&cer  or  other  citizen  who  may  have  aided 
in  detecting  a  criminal,  and  to  entertain  appeals  fi*om  the  decision  of  the 
department  in  such  cases,  would  be  not  only  to  impose  a  serious  burden 
upon  Congress,  but  require  the  performance  of  a  duty  which  it  has  no 
adequate  means  of  discharging.  An  appropriation  is  annually  made 
which  can  be  expended  in  secret  detective  agencies,  at  the  discretion 
of  the  proper  authority  in  the  Treasury  Department.  To  that  dis- 
cretion persons  situated  as  this  petitioner  may  appeal  and  by  its  result 
they  should  abide.  This  report  will  not  prevent  an  allowance  by  the 
department,  if  they  shall  hereafter  have  funds  available  for  the  purpose. 
The  conclusion  is  that  the  bill  ought  not  to  pass. 
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15th  Congress,  )  SENATE.  i  Bbpobt 

2d  Session.       j  )  No.  384. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 


May  15, 1878. — Ordered  to  be  printed. 


Mr.  Hoar,  from  the  Committee  on  Claims,  submitted  the  following 

REPORT: 

[To  accompany  bill  8.  29.] 

The  Committee  on  Claims^  to  whom  was  referred  the  Mil  {8.  29)  for  the 
relief  of  B  bert  McRae^  and  also  a  petition  praying  for  relief  to  said 
McRae  and  others^  have  considered  the  same,  and  report : 

This  is  simply  a  bill  to  reverse  a  judgment  of  the  Court  of  Claims,  which 
OD  evidence  and  argument  found  that  the  proceedings  therein  were  not 
instituted  within  six  years  from  the  accruing  of  the  cause  of  action.  It 
seems  that  public  policy  forbids  the  reversal  or  review  of  that  decision 
by  Congress.  We  annex  hereto  a  copy  of  the  ^'Findings  of  fact  and 
coDclusions  of  law"  from  the  records  of  the  Court  of  Claims  in  the  case 
of  these  petitioners  against  the  United  States,  and  report  that  the  bill 
oaght  not  to  pass. 


IN  THE  COURT  OF  CLAIMS,  DECEMBER  TERM,  1876. 

Robert  McRee,  for  the  use  of  Robert^ 
McRee,  Aodrew  B.  James,  and  Emory  Clapp, 
under  the  firm  of  A.  B.  James  &  Co.,  >  No.  10676. 

V8. 

The  United  States. 

JPindings  of  fact  and  conclusions  of  law. 

^  This  case  having  been  heard  before  the  Court  of  Claims,  the  coart  apon  the  evldeDce 
finds  the  facts  to  be  as  follows : 

Ml.  On  the  2l8t  of  November,  1860,  the  State  of  Texas  granted  to  Reece  Haghes  a 
tract  of  land  in  the  connty  of  Wise,  on  Big  Sandy  Creek,  in  said  State,  which  con- 
tained one-third  of  a  league,  or  1,476  acres. 

II.  By  deed  dated  October  4, 1862,  the  said  Reece  Hughes  conveyed  the  said  land  to 
the  claimant,  for  the  use  of  A.  B.  James  &  Co. 

III.  In  the  years  1867  and  1868  the  defendants  were  engaged  in  constmcting  bnild- 
ings  at  the  post  of  Fort  Richardson,  Texas,  abont  thirty  miles  distant  from  the  tract 
of  land  aforesaid,  and  by  direction  of  the  military  officers  of  the  government,  timber 
was  cut  from  that  tract  for  nse,  and  the  same,  when  sawed  into  lumber,  was  used  by 
those  officers  in  constructing  said  buildings.  AH  the  cutting  of  said  timber  that  was  so 
done  was  between  the  first  day  of  December,  1867,  and  the  middle  of  Angust,  1868. 

Ui)on  the  foregoing  facts  the  conclusion  of  law  is,  that  the  petition  not  having  been 
filed  in  this  conrt  within  six  years  alter  the  last  cutting  of  timber  from  claimant's 
land,  the  claim  is  forever  barred. 

By  the  court. 

A  true  copy  of  the  original  on  file  in  the  Court  of  Claims  in  the  case  aforesaid.  Filed 
April  7, 1877. 
Test 
[SEAL.]  JOHN  RANDOLPH. 

Amsiant  Clerk  Court  of  Claims, 
October  15, 1H77. 

O 
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45th  Congress,  (  SENATE.  i  Keport 

2d  Session.       I  }  No.  385. 


IN  THE  SENATE  OF.  THE  UNITED  STATES. 


May  15,  1878. — Ordered  to  be  printed. 


Mr.  Cameron,  of  Wisconsin,  from  the  Committee  on  Claims,  submitted 

the  following 

REPORT: 

[To  accompany  bill  S.  1136.] 

The  Committee  on  Claims^  to  whom  teas  referred  the  bill  {8.  1136)  for  the 
relief  of  Miguel  D.  Eslava^  have  considered  the  same^  and  have  also 
examined  and  considered  the  evidence  submitted  in  support  of  the  claim, 
and  report  on  said  bill  as  follows: 

It  appears  that  the  claimant  was  engaged  in  the  basinessof  a  com 
mission  merchant  at  Mobile,  Ala.,  in  Jaly  and  August,  18G5.  It  also 
appears  that  on  the  8th,  10th,  and  28th  of  July,  and  on  the  5th  of  Au- 
pst,  1865,  he  was  assessed  by  the  assessor  of  the  first  district  of  Ala- 
Imma  an  internal-revenne  tax  of  $2,757.34  on  238  bales  of  cotton,  which 
amonot,  on  the  days  the  same  was  assessed  he  duly  paid,  without  pro- 
testor objection,  to  the  collector  of  internal  revenue  for  said  district. 

The  claimant  now  insists  that  the  assessment  and  payment  of  said 
tax  was  erroneous  and  improper,  for  the  following  reasons,  viz,  <^  that 
be  paid  three  cents  per  ponnd  tax  on  5,598  pounds  of  cotton,  which  was 
contained  in  102  bales,  of  which  amount  2,040  pounds  were  bagging 
and  rope,  and  not  liable  to  any  revenue  tax ;  and  that  he  paid  two  cents 
l)er  ponnd  tax  on  61,058  pounds  of  cotton  contained  in  136  bales,  of 
which  amount  2,720  ponnds  were  bagging  and  rope,  and  not  liable  to 
any  revenue  tax.''    To  restate  the  petitioner's  claim,  it  will  stand  thus  : 

2,040  poonds,  at  3  ccDts  per  pound $61  20 

2.720  pounds,  at  2  cents  per  pound 54  40 

Making  an  aggregate  of 115  60 

The  evidence  submitted  in  support  of  this  claim  is  the  affidavit  of 
i^iaimant,  made  the  23d  day  of  October,  1877,  and  a  certificate  by  a 
Jepaty  collector  in  that  collection  district,  stating  that  he  believes  the 
affidavit  of  claimant  is  true. 

U  does  not  appear  that  the  claimant  was,  at  the  time  he  paid  said 
'ax,  unaware  of  the  fact  (if  it  were  a  fact)  that  a  part  of  said  alleged 
.H)Uon  was  bagging  and  rope,  nor  is  any  reason  given  why  the  tax  was 
[)aid  without  protest  or  objection. 

If  the  said  tax,  alleged  to  have  been  illegally  as3essed  and  collected^ 
3ad  been  paid  by  said  claimant  under  protest,  he  might  have  brought 
ID  action  for  its  recovery  within  two  years  from  the  time  the  cause  of 
Kiion  accrued,  as  provided  by  secti6n  3227  of  the  Revised  Statutes. 

The  claimant  might  also  have  presented  this  claim  forpnyraent  to  the 
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GommissioDer  of  Internal  Bevenae  within  the  time  prescribed  by  sec- 
tion 3228  of  the  Eevised  Statutes. 

The  claimant  did  not  bring  suit  for  the  recovery  of  said  alleged  illegal 
tax,  nor  did  he  present  the  claim  for  payment  to  the  GommissioDer  of 
Internal  Revenue  within  the  time  prescribed  by  statute. 

The  only  excuse  or  explanation  for  this  delay  presented  to  the  com- 
mittee is  contained  in  two  affidavits  riiade  in  February,  1878,  in  which 
the  affiants  swear  that  the  claimant  has  been  blind  ^'  for  the  last  ten 
years  or  more.'' 

Without  passing  upon  the  question  of  the  justice  or  injastice  of  the 
claim,  the  committee  is  of  the  opinion  that  no  satisfactory  reason  is  shown 
why  the  claim  was  not  presented  to  the  Gommissioner  for  payment  within 
the  time  prescribed  by  the  statute,  and  the  committee  cannot,  therefore, 
recommend  that  the  bar  of  the  statute  be  removed. 

The  committee,  therefore,  recommend  that  the  further  consideration 
of  the  bill  be  indefinitely  postponed  and  the  committee  discharged. 
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IN  THE  SENATE  OF  THE  UNITED  STATES. 


May  16, 1878.— Ordered  to  be  printed. 


Mr.  Maxby,  from  the  Committee  on  Post  Oflfices  and  PostBoads,  sub- 
mitted the  following 

REPORT: 

[To  accompany  biU  S.  1253.] 

The  Committee  on  Post-Offices  and  PostEoads,  to  whom  was  referrei 
Senate  biU  1253,  respectfully  make  the  follotcing  report: 

The  sagacious  and  friendly  Emperor  of  Brazil,  as  one  of  the  results 
of  his  recent  visit  to  the  United  States,  has  indicated  a  most  earnest 
desire  to  establish  direct  mail  communication  with  our  country  by  fast 
modern  iron  steamships,  built  and  owned  by  American  citizens,  and 
carrying  our  national  flag.  The  Committee  on  Post-Offices  and  Post- 
Koads  do  not  hesitate  to  recommend  that  the  enterprise  thus  inaugu- 
rated by  Brazil  should  be  recognized  and  aided  by  the  United  States, 
and  that  the  wise  and  energetic  action  on  the  part  of  the  Emperor 
should  be  farther  reciprocated  by  our  government  by  the  establishment 
Df  an  additional  monthly  mail  between  New  Orleans  and  Galveston  and 
Rio  Janeiro,  thus  making  the  whole  a  regular  semi- monthly  mail-service 
between  the  two  countries. 

The  present  methods  of  mail  communication  between  this  country  and 
Brazil  are  discreditable  to  American  enterprise,  and  present  a  formidable 
ainderance  to  the  enlargement  of  our  trade  with  South  America.  There 
^ing  no  direct  line  of  steamers,  letters  from  this  country,  destined  for 
he  Atlantic  ports  of  South  America  below  Pernambuco,  go  first  to 
Liverpool,  three  thousand  miles,  and  thence  five  thousand  miles  by  the 
^est  coast  of  Africa  to  Brazil.  Occasionally  a  British  steamer  comes  from 
[tio  to  New  York,  but  carries  no  return  mail,  for  she  goes  to  Europe  laden 
nth  American  products  and  thence  back  to  Brazil  laden  with  European 
abrics.  The  passage  of  a  steamer  direct  from  the  United  States  to 
Brazil  is  now  unknown.  On  the  other  hand,  England,  Prance,  Ger- 
oany,  and  Belgium  maintain  direct  steam  communication  with  Brazil 
tt  large  cost,  maintaining  nine  regular  lines  of  large,  first-class  iron 
teamships.  The  result  of  this  lack  of  direct  transportation  of  mails, 
>assengers,  and  merchandise  between  the  United  States  and  South 
America,  and  of  the  extraordinary  facilities  afforded  by  European  lines, 
s  readily,  and  to  the  country  most  painfully,  apparent. 

Between  1870  and  1875,  inclusive,  Brazil  made  exports  of  the  total 
alueof  $577,041,492,  of  which  the  United  States  received  8274,148,500j 
bowing  that  we  purchased  very  nearly  one-half  of  all  that  Brazil  ex- 
K)rted. 

During  the  same  period,  Brazil  made  imports  valued  at  $471,570,859,. 


Digitized  by  V^OOQIC 


Z  MAIL-SERVICE   TO   BRAZIL. 

of  which  the  United  States  furnished  only  $48,853,535 ;  showing  that 
we  furnished  only  about  one  tenth  of  all  that  Brazil  imported. 

The  large  balance  against  us  in  our  trade  with  Brazil  for  this  period 
of  six  years,  $225,294,945,  was  remitted  by  us  through  England  and 
France  and  Germany,  which,  during  the  same  period,  furnished  Brazil 
with  nearly  $400,000,000  worth  of  their  products. 

The  United  States  imports  from  and  exports  to  Brazil  for  the  last  five 
years  have  been  singularly  uniform,  viz: 


Year, 

Imparts. 

Exporu. 

1873 

138.540,376 
43,880.647 
42.088,863 
45,446.381 
43.498,041 

r.090,9^ 

7,560.50i 
7  631  ^S 

1874 :  

1875 

1876 

7.497,11? 

1877 

Showing  a  balance  of  trade  against  us  during  these  five  years  of 
more  than  $175,000,000,  or  an  average  annual  balance  against  us  of 
$35,000,000;  all  of  which  enormous  sum  we  have  yearly  paid  by  remit- 
tances to  Europe,  and  £urope  has  sent  her  manufactures  to  Brazil  to 
an  equal  amount.  Or,  in  plain  words,  we  annually  pay  England,  France, 
and  Germany  $35,000,000  for  the  fabrics  which  they  send  to  Brazil. 

Our  imports  from  Brazil  are  principally  coffee,  with  also  some  rubber, 
hides,  wool,  and  sugar,  and  some  woo<l8  for  dyeing  and  for  ornamenta- 
tion. Our  exports  to  Brazil  are  mainly  flour  and  other  breadstuffs,  cod- 
fish, petroleum,  and  lumber.  We  send  very  few  manufactured  goods,  as 
nearly  all  fabrics  are  furnished  from  Europe. 

A  similar,  if  not  worse,  exhibit  might  be  made  of  our  commercial 
relations  with  the  Argentine  Bepnblic  and  other  South  American  nations, 
from  which  we  make  large  imports  and  to  which  we  make  only  very 
moderate  exports,  while  England,  France,  and  Qermany  supply  their 
wants  and  profit  by  the  monopoly  of  their  trade. 

This  condition  of  affairs  ought  not  to  be  permitted  to  exist.  We  are 
not  only  natural  consumers  of  Brazilian  products,  but  the  natural  pro- 
ducers and  shippers  of  the  manufactured  goods  needed  by  her  people. 
Especially  at  this  time  should  we  be  able  to  compete  in  her  markets, 
when  our  manufactured  goods  are  being  furnished  at  a  lower  price  than 
thr>se  of  Europe,  and  sold,  in  some  cases,  in  European  markets. 

But  such  has  come  to  be  the  course  of  trade,  by  reason  of  the  numeroas, 
commodious,  and  rapid  steamships  plying  between  Europe  and  Brazil, 
while  there  is  nodirectcommunication  between  the  United  Statesand  Bra- 
zil by  steam,  that  notwithstanding  so  many  circumstances  in  our  favor,  no 
considerable  increase  is  taking  place  in  our  exports,  and  the  Europeans 
still  monopolize  the  trade  with  all  its  profits  and  advantages.  All  mod- 
ern commercial  experience  shows  that  both  on  land  and  water,  where 
there  is  the  most  rapid  transit  for  mails  and  persons,  there  will  be  the 
greatest  exchange  of  the  materials  of  commerce,  facilities  of  communica- 
tion overcoming  mere  distance.  To  that  market  with  which  the  mer- 
chant can  most  speedily  communicate  by  letter,  and  to  which  he  can 
most  readily  and  comfortably  travel  on  business  and  pleasure  combined, 
will  he  send  or  go  to  make  his  purchases,  always  provided  that  prices 
and  terms  are  equally  favorable.  It  is  the  sheerest  folly  to  expect  the 
merchants  of  Brazil  and  other  South  American  countries  to  increase 
their  orders  to  the  United  States,  when  their  letters  and  themselves 
must  go  and  return  by  way  of  England  or  France. 

Of  course  it  is  not  to  be  argued  that  the  establishment  of  lines  of 
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Steamships  between  the  United  States  and  Brazil  will  of  itself  imme- 
diately change  the  course  of  trade  and  heavily  increase  our  exports  to 
that  country.  But  the  very  first  steamer  will  begin  the  work,  and  will 
supply  a  recognized  want,  and  will  remove  the  actual  obstacles  now  in 
oar  path. 

The  heavily  subsidized  lines  now  sailing  between  Europe  and  Brazil 
cauDot  be  met  with  successful  competition  by  American  lines  without 
an  active  and  persistent  effort,  reasonably  encouraged  and  aided  by 
mail  contracts  from  onr  government. 

The  Emperor  of  Brazil  has  recognized  the  absolute  necessity  of  gov- 
eromeiital  aid  for  the  successful  establishment  of  lines  of  American 
steamships  between  his  empire  and  the  United  States,  against  the  com- 
petition of  European  lines,  all  running  with  the  aid  of  government 
subsidies.  And  the  Emperor  has  indicated  his  preference  against 
^reat  opposition  from  European  steamship-owners,  and  on  the  4th  of 
November,  1877.  entered  into  a  contract  with  Messrs.  John  Boach  & 
Son,  of  the  Morgan  Iron  Works,  New  York,  for  the  transportation  of  the 
mails  from  Bio  Janeiro,  Para,  Pemambuco,  and  Bahia,  to  New  York 
City  and  return,  monthly,  for  the  term  of  ten  years,  commencing  in 
April,  1878,  at  a  compensation  of  from  $110,000  to  $120,000  per  year. 
A  copy  of  this  contract  has  been  laid  before  the  committee. 

The  contractors,  in  preparation  for  the  fulfillment  of  their  contract, 
bave  constructed  at  their  ship-yard,  at  Chester,  Pa.,  two  large  first- 
class  modern  iron  steamships,  substantially  built,  and  able  to  compete 
iu  carrying-capacity,  safety,  and  speed  with  any  English  ships,  and  the 
first  steamer  sailed  from  New  York,  May  4,  with  a  full  list  of  passengers 
and  a  valuable  cargo  of  American  products,  destined  for  the  Brazilian 
market. 

This  line,  though  no  longer  speculative  but  actually  in  operation,  will 
andoabtedly  meet  with  active  hostility  from  the  foreign  steamship  com- 
panies which  competed  before  the  Emperor  for  the  contract,  and  al- 
thongh  it  will  surely  be  started  it  will  not  certainly  be  maintained  with 
permanency  unless  recognized  and  aided  by  a  fair  and  reasonable  con- 
tract from  our  government  for  carrying  the  outward  mails  from  New 
York  to  the  Brazilian  ports. 

It  also  appears  that  while  the  Emperor  of  Brazil  took  the  initiative 
in  establishing  the  line,  and  did  not  make  his  contract  in  terms  depend- 
ent upon  its  recognition  by  the  United  States  Government  by  a  similar 
contract  for  carrying  the  outward  mails,  yet  that  the  actiou  was  taken 
upon  the  assumption  that  the  United  States  would  be  prompt  to  recog- 
nize and  promote  the  success  of  an  American  line  thus  preferred  by  the 
Emperor  of  Brazil  to  British  competitors,  who  made  every  effort  to 
destroy  the  American  enterprise  at  its  very  inception. 

The  committee  therefore  recommend  that  a  mail  contract  be  made 
with  a  line  of  steamers  between  New  York  and  Bio,  on  sufficiently  lib- 
eral terms  to  insure  the  complete  success  of  the  important  enterprise, 
and  also  that  a  contract,  as  set  forth  in  the  amendment  offered,  be  made 
for  the  establishment  of  another  monthly  line  from  New  Orleans  and 
Galveston  to  Brazil,  making  the  foil  service  semi-monthly  between  the 
two  countries,  as  fully  set  out  in  said  amendment,  and  it  is  not  doubted 
that  the  Emperor  of  Brazil  is  willing  to  cooperate  with  the  United 
States  in  the  establishment  of  this  additional  line. 

The  coffee  and  other  products  of  Brazil  required  for  the  South  and 
a  large  part  of  the  West,  will  furnish,  it  is  believed,  ample  inward  car- 
goes, while  the  products  of  the  Mississippi  and  Ohio  Valleys,  and  of  the 
great  and  growing  State  of  Texas,  with  their  unlimited  capacity  for  the 
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production  of  wheat,  may  be  relied  upon  to  furnish  abnndant  outward 
cargoes ;  and  the  committee  believe  that  this  additional  line  from  south- 
ern Gulf  ports  should  be  at  once  established  on  the  same  footing  as  is 
recommended  for  the  'New  York  line. 

The  sum  suggested  for  each  line  is  slightly  larger  than  that  guaran- 
teed by  the  Emperor  of  Brazil,  but  this  is  no  more  than  just  when  we 
<^nsider  that  it  is  exclusively  American  lines  that  are  to  be  established, 
and  that  we  are  far  more  in  need  of  extending  our  trade  with  Brazil 
than  Brazil  has  need  to  enlarge  her  trade  with  us. 

Much  of  what  we  buy  from  Brazil  we  cannot  get  elsewhere,  but  for 
much  of  what  Brazil  may  buy  of  us  she  can  choose  between  us  and 
Europe.  The  Emperor  is  disposed  to  take  every  liberal  step  toward  open- 
ing  his  markets  to  our  products.  It  is  for  us  to  say  whether,  with  a 
wisdom  equal  to  his  enlightened  policy,  we  shall  place  our  country  in  a 
position  to  profit  by  the  acquisition  of  a  large  and  growing  market, 
ready  to  consume  and  to  pay  for  a  vast  amount  of  American  productis 
and  fabrics. 

The  sums  involved  in  the  mail  contracts  now  recommended  are  bnt 
€imall  for  the  Treasury  of  the  United  States,  bnt  the  result  to  flow  from 
them  may  be,  and  we  doubt  not  will  be,  very  large  to  the  people  of  the 
United  States. 

The  committee  extracts  from  the  able  report  of  the  House  Committee 
on  the  PostOffice and  Post-Roads  on  the  same  subject  the  following: 

*'  In  assigning  their  reasons  for  recommending  any  legislation  in  regard 
to  ocean  mail-transportation,  the  committee  desire  to  say,  at  the  outset, 
that  the  subject  involves  cousideratious  reaching  very  far  beyond  the 
mere  postal  interests  of  the  government.  Indeed,  the  latter  are  of  sec- 
ondary importance.  The  main  object  contemplated  is  the  revival  of 
American  commerce,  by  the  opening  of  new  avenues  of  trade,  thus  giv- 
ing a  quickening  impulse  to  all  our  industries.  A  liberal  policy — such 
a  policy  as  that  adopted  by  other  countries  to  our  great  disadvantage— 
in  fostering  our  merchant  marine  by  every  means,  including  liberal  com- 
pensation for  carrying  the  mails,  is  absolutely  necessary,  in  the  judg- 
ment of  the  committee,  to  the  national  welfare  at  this  time. 

"The  decadence  of  our  foreign  navigation  is  alarming.  Since  1857  the 
proportion  of  tonnage  as  between  our  own  and  foreign  shipa  engaged  in 
trade  to  and  from  this  country  has  been  reversed,  although  the  commerce 
has  increased  nearly  100  per  cent.  In  1857  the  value  of  the  foreign 
trade  carried  to  and  from  all  American  ports  in  American  bottoms  was 
.8510,000,000,  and  the  total  carried  in  foreign  bottoms  was  •213,000,000. 
In  1867  the  figures  were  reversed,  foreign  ships  carrying  $580,000,000, 
while  American  ships  carried  only  81^96,000,000.  In  1877  the  proportion 
was  still  greater  against  us,  foreign  bottoms  carrying  $858,000,000,  to 
$315,000,000  carried  in  American  bottoms,  and  this  being  a  million  less 
than  our  vessels  carried  twenty-five  years  ago.  It  is  estimated  that  we 
now  pay  yearly  to  foreign  ship  owners,  lor  carrying  passengers,  goods, 
and  mails,  at  least  $50,000,000.  Steam  is  rapidly  superseding  sails,  and. 
with  the  same  tonnage,  does  three  times  the  work.  Our  steam  marine 
is  insignificant,  and,  therefore,  we  cannot  compete  with  the  other  nations 
of  the  world  in  the  carrying  trade  until  we  build  it  up.  Europe  has  200 
steamships  running  to  and  from  the  United  States,  and  the  United 
States  has  less  than  15  steamships  running  across  the  Atlantic  and 
Pacific  Oceans.  Three-fifths  of  the  exports,  nine-tenths  of  the  imports, 
and  all  the  passengers  and  mails  to  and  from  New  York,  go  by  steam- 
ships. Twenty  years  ago  we  spent  for  ship  building  $25,000,000  per 
annum,  exclusive  of  the  immense  sums  expended  for  repairing  old  ves- 
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sels.     Nearly  all  this  money  was  paid  for  labor.    Now  we  expend  less 
than  half  this  sam,  or  about  $11,000,000. 

^*The  tonnage  in  oar  foreign  trade  has  doubled,  bat  oar  shipbuilding 
has  been  reduced  one-half.    Our  sailing-vessels,  so  far  as  foreign  trade 
is  concerned,  are  little  more  than  so  much  dead  capital.    The  coasting- 
trade,  protected  by  law  against  foreign  interference,  is  about  all  we  have 
left  that  is  profitable,  and  there  is  danger  that  even  this  remnant  of  our 
former  commercial  glory  will  pass  away  from  us  unless  our  policy  is 
changed.    8urely  we  will  not  permit  our  merchant  marine  to  be  de- 
stroyed, and  the  carrying  trade  of  our  country,  situated  as  it  is  geo- 
graphically, and  absolutely  matchless  in  its  resources,  to  be  transferred 
permanently  to  other  hands.    The  time  has  come  when  we  are  forced  to 
consider  this  subject.   Our  home  markets  are  glutted  with  manufactured 
goods  and  other  products,  and  unemployed  labor  starves  in  our  streets. 
OntletB  must  be  found  for  these  products  by  opening  new  channels  of 
commerce,  or  reclaiming  old  ones.    Our  necessities,  social  and  political^ 
uo  less  than  commercial,  demand  it.    We  cannot  afford  to  neglect  it  any 
longer. 

^'Perhaps  the  most  remarkable  feature  in  the  history  of  American  com- 
merce is  the  strange  indifference  which  has  always,  until  now,  existed 
in  this  country  in  regard  to  trade  relations  with  the  empire  of  Brazil.    It 
is  a  magnificent  country,  governed  by  an  enlightened  ruler,  and  rapidly 
progressing  toward  a  condition  of  the  highest  prosperity.    It  covers  an 
area  of  nearly  4,000,000  square  miles,  and  contains  a  population  of 
12,000,000.    It  has  a  foreign  commerce  of  $200,000,000,  and  a  coasting- 
trade  of  about  $50,000,000,  open  to  foreign  flags.    Of  this  trade,  which 
is  yearly  increasing,  the  United  States  has  less  than  $50,000,000,  and 
exports  only  about  $7,250,000  to  that  country,  although  it  needs  a  great 
many,  if  not  most,  of  our  manufactured  products.    The  rest  of  the  trade 
is  with  Europe,  and  the  gold  we  pay  to  meet  the  balance  of  trade  against 
us  goes  to  England  to  purchase  supplies  for  Brazil,  all  of  which  supplies 
we  ourselves  produce.    •••••• 

^^England,  F«*ance,  and  Germany  each  has  steamship  lines  to  Brazil, 
and  each  pays  very  liberally  for  the  transportation  of  the  mails  there 
aud  elsewhere  on  the  high  seas.  •  •  •  England  pays  her  lines  about 
83  per  mile,  and  France  pays  hers  over  $7  per  mile,  for  every  mile  trav- 
eled, for  transporting  the  mail  to  Brazil.  It  will,  of  course,  take  time 
to  divert  a  large  portion  of  this  South  American  trade  to  the  United 
States.  England  will  make  a  desperate  effort  to  retain  it.  Although, 
after  establishing  a  monopoly  of  trade,  she  has  sometimes  reduced  or 
entirely  withdrawn  her  large  mail-pay,  she  has  never  done  so  as  long 
as  there  was  competition.  She  has  paid  in  this  way  in  the  last  ten 
years  over  fifty  millions  of  dollars,  and  she  is  mistress  of  the  seas. 

^' We  believe  the  cultivation  of  closer  commercial  relations  with  Brazl 
and  other  parts  of  South  America  of  vital  importance,  and  we  are  satis- 
fied that  private  enterprise,  unrecognized  and  unassisted  by  the  govern- 
inent,  cannot  successfully  compete  with  the  well-established  European 
lines  for  this  trade,  fostered  and  sustained  as  the  latter  are  by  their  re- 
spective governments.  The  committee  regard  the  establishment  of  two 
lines  to  Brazil — one  from  !N^ew  York  and  the  other  from  New  Orleans — 
as  necessary,  for  reasons  which  are  at  once  apparent.  Three-fourths  of 
the  imports  into  this  country  come  to  New  York.  It  is  the  great  heart 
and  center  of  our  commerce,  the  emporium  of  American  trade.  •  •  • 
'^Bat,  in  addition  to  this,  there  are  overwhelming  considerations  affect- 
ing the  interests  of  half  the  ATierican  people  in  its  [New  Orleans]  favor.. 
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New  Orleans  is  to  the  inhabitants  of  the  Mississippi  Valley  what  Nen^ 
York  is  to  the  Eastern  States;  and  the  great,  magnificent  territory  of 
Texas,  with  its  boundless  resources  of  all  kinds,  now  being  rapidly  de- 
veloped, must  be  included  as  among  her  tributaries.  The  success  of 
the  work  at  the  mouth  of  the  Mississippi  assures  her  supremacy  as 
a  commercial  port  for  the  future.  But,  above  all  other  considerations, 
New  Orleans  is  the  natural  outlet  and  inlet  for  trade  between  Soath 
America  and  the  United  States." 

The  facilities  for  agricultural  and  manufacturing  production,  have  of 
late  years  wonderfully  increased  by  improvements  in  machinery  and  im- 
plements of  industry ;  so  that  we  are  producing  in  manufactured  articles 
and  the  products  of  the  soil  far  more  than  can  be  consumed  in  this 
country.  It  results  that  we  must  either  cease  producing  a  surplus  or 
seek  a  foreign  market.  The  latter  is  the  only  wise  course.  It  is,  there- 
fore, the  part  of  wisdom  to  encourage  commerce,  the  handmaid  of  these 
industries,  by  all  legitimate  means,  and  thereby  we  legitimately  foster 
and  encourage  the  great  agricultural  and  manufacturing  interests;  and 
when  these  prosper,  all  prosper. 

Believing  the  measure  proposed  to  be  in  the  interest  of  the  people,  be- 
lieving the  passage  of  the  bill  will  aid  in  reviving  drooping  industries, 
the  committee  report  the  bill  back  to  the  Senate,  without  amendment, 
•and  recommend  its  passage. 
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May  17, 1S78. — Ordered  to  be  printed. 


Mr.  KiBKWOOD,  from  the  Committee  on  Pensions,  submitted  the  fol- 
lowing 

REPORT: 

[To  accompany  blU  H.  R.  844.] 

The  Committee  on  Pensions^  to  whom  was  referred  the  bill  {H.  R,  844) 
granting  a  pension  to  Mary  Martin^  mother^  by  adoption^  of  James  R. 
Martin^  late  a  private  in  the  Fifth  Regiment  Vermont  Volunteers^  have 
considered  the  same  and  report: 

That  the  name  of  the  soldier  on  account  of  whose  services  Mary 
Martin  claims  a  pension  was  originally  James  B.  Coffin,  which  was 
changed  by  authority  of  an  act  of  the  general  assembly  of  the  State  of 
Vermont,  approved  November  10, 1857,  to  James  R.  Martin,  and  under 
its  provision  he  was  constituted  the  heir  at  law  of  Lester  and  Mary 
Martin.  He  enlisted  under  the  name  of  James  R.  Martin  in  Company 
I,  Fifth  Regiment  Vermont  Volunteers,  served  three  years,  and  then 
re  enlisted  as  a  veteran  in  the  same  company  and  regiment  He  was 
color-sergeant  of  the  company,  and  while  carrying  its  flag  in  the  front 
at  the  battle  of  the  Wilderness  he  received  a  gunshot  wound  in  the 
bowels,  from  the  effect  of  which  he  died  on  the  24th  day  of  November, 
1864.  The  fact  that  he  received  the  wound  which  caused  his  death 
while  in  the  service  and  line  of  duty,  and  that  claimant  was  dependent 
open  him  for  support,  are  fully  established  by  the  records  of  the  War 
Department,  and  other  competent  and  abundant  parol  testimony.  After 
the  soldier's  death  Lester  Martin  applied  for  a  pension,  which  was  re- 
jected upon  the  ground  that  he  was  not  the  father  of  James  R.  Martin. 
Mary  Martin  then  applied  for  a  mother's  pendion,  alleging  that,  al- 
though not  the  natural  mother  of  the  soldier,  the  laws  of  Vermont  had 
made  him  her  legal  son.  This  application  was  also  rejected  for  the 
reason  that  she  was  not  the  mother  of  the  soldier,  and  she  now  asks  that 
she  be  given  a  pension  by  special  act. 

The  proof  shows  that  the  claimant  is  entitled  to  a  pension  if  she 
can  properly  be  held  to  be  the  mother  of  the  deceased  soldier.  The  law 
of  Vermont  establishes  the  relation  of  mother  and  child  in  such  cases 
as  fully  as  if  the  natural  relation  existed.  Your  committee,  th'erefore, 
are  of  opinion  that  claimant  is  entitled  to  the  relief  asked,  and  report  a 
bill  for  that  purpose  and  recommend  its  passage. 
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Mr.  Bbuce,  from  the  Oommittee  on  Pensions,  sabmitted  the  following 

REPORT: 

[To  accompany  bill  H.  R.  2936.] 

The  Committee  on  Pensions^  to  whom  udcls  referred  the  bill  H.  R.  2936^ 

report: 

That  George  R.  Whitehead  was  a  corporal  of  Company  B,  Third  Begi- 
ment  Michigan  Volunteers.  On  the  11th  day  of  June,  1867,  he  filed  a 
declaration  for  pension,  under  the  provisions  of  the  general  pension-law, 
aUeging  disability  from  hernia  contracted  in  the  service  and  line  of 
daty  at  Decatur,  Ala.,  about  the  6th  of  November,  1864.  The  Surgeon- 
General  reports  treatment  in  hospital  from  Januaiy  10, 1865,  to  May  23, 
I860,  for  typhoid  fever.  There  is  no  other  record  evidence  of  disability 
than  the  foregoing,  but  he  produces  the  sworn  statement  of  0.  M.  Slaw- 
son,  the  surgeon  of  the  Third  Be^iment  Michigan  Yolunteers,  who  swears 
that  he  was  acquainted  with  Whitehead  while  he  was  a  corporal  in 
Company  B ;  that  the  soldier  was  corporal  of  the  guard  about  Novem- 
ber 6, 1864,  and,  about  midnight,  started  with  his  men  to  relieve  the 
picket-line;  while  on  his  way  he  fell  suddenly  into  a  hole  in  the  ground, 
producing  a  rupture  in  the  left  side  of  his  body,  injuring  him  so  as  to 
render  bim  unfit  for  duty.  In  a  subsequent  affidavit  Dr.  Slawson  adds 
that  soon  after  receiving  this  injury,  and  before  being  sent  to  hospital, 
be  was  attacked  with  typhoid  fever,  and  that  he  was  entered  on  the 
rolls  of  the  hospital  as  suffering  from  typhoid  fever,  but  that  the  princi- 
pal cause  of  his  being  sent  to  the  hospital  was  on  account  of  his  rupture, 
be  being  totally  disabled  from  duty  in  consequence  thereof,  and  could 
bave  been  sent  to  the  hospital  if  he  had  not  contracted  fever.  Exam- 
ining-Surgeon  W.  B.  Thomas,  under  date  of  June  14,  1868,  finds  large, 
painful,  and  permanent  varicocele  of  left  testis.  Examining-Surgeon 
J.  E.  Lynch  finds,  September  14, 1871,  oblique  left  inguinal  hernia. 

Dr.  J«  F.  Butler,  of  Holly  Springs,  Miss.,  in  an  affidavit  of  March  16, 
1878,  swears  that  he  examined  Whitehead  in  1872,  and  found  him  suf- 
fering with  indirect  inguinal  hernia  on  left  side,  for  which  he  fitted  a 
trass ;  at  the  date  of  his  affidavit  he  had  again  carefully  exalnined  the 
soldier  and  found  him  still  suffering  from  the  same  disability. 

J.  T.  Whitehead  swears  that  at  his  first  meeting  with  the  claimant  at 
the  close  of  the  war,  in  July,  1865,  he  found  him  suffering  from  a  rup- 
tare,  and  knows  that  it  disabled  him  from  working  at  his  trade  of  stone- 
cutting  during  a  greater  portion  of  his  time,  and  finally  became  so  pain- 
ful as  to  compel  him  to  entirely  abandon  work.  Whitehead's  application 
was  rejected  by  the  Pension  Office  on  the  ground  that  the  claim  is 
barred  by  the  provisions  of  section  4717  of  the  Revised  Statutes.  The 
committee,  being  of  the  opinion  that  the  nature,  origin,  and  present 
existence  of  the  soldiei^s  disability  have  been  sufficiently  established, 
recommend  the  passage  of  the  bill. 
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IN  THE  SENATE  OF  THE  UNITED  STATES.     jL2— 


May  17, 1678.— Ordered  to  be  printed. 


Mr.  McMillan,  from  the  Committee  on  Claims,  sabmitted  tbe  fol- 
lowing 

REPORT: 

[To  aooompany  biU  8.  618.J 

The  Committee  on  Claims^  to  which  was  referred  the  petition  of  Frank  P. 
Saywoody  sr^^for  oompens€Uionfor  cotton  alleged  to  have  been  burned  and 
destroyed  by  the  Federal  troops^  and  for  the  uee  and  ooeupation  by  the 
United  States  of  a  dwelling-house  owned  by  the  petitionary  together  with  a 
Ml  for  his  relief,  have  had  the  same  under  consideration^  and  submit  this 
report : 

The  petitioner  presents  an  account  for  nineteen  bales  of  lint-cotton 
weighing  nine  thoasaDd  four  hundred  and  fifty-nine  pounds,  at  sixty 
cents  per  pound,  amounting  to  five  thousand  six  hundred  and  seventy- 
five  dollars  and  forty  cents  ($5,675.40).  Also,  for  the  rent  of  a  dwelling- 
boose  occupied  by  the  United  Statos  authorities,  from  1st  of  August, 
1865,  to  January,  1866,  at  two  hundred  dollars  per  month,  amounting 
to  one  thousand  dollars.  The  petition  states  that  the  petitioner,  Francis 
P.  Haywood,  of  Franklin  County,  North  Carolina,  was  the  owner  of  the 
cotton  mentioned  in  the  account ;  that  on  the  day  of  April,  1865,  the 
said  cotton  was  stored  in  the  warehouse  of  Dillard,  Powell  &  Co.,  of 
Columbus,  in  the  State  of  Georgia,  and  while  so  stored  and  owned  by 
the  petitioner  was  burned  by  the  Fedetal  troops  under  the  command  of 
General  Wilson  and  entirely  consnmed ;  that  no  receipt  or  voucher  was 
given  by  said  officer,  and  that  no  part  of  the  said  cotton  has  been  paid 
for.  That  the  petitioner  was  loyal  to  the  United  States  during  the  rebel- 
lion and  still  is  so.  The  affidavit  of  C.  E.  Johnston,  the  jurat  of  which 
is  dated  the  9th  of  November,  1871,  is  submitted  with  the  petition.  The 
affiant,  Johnston,  who  is  stated  to  be  one  of  the  firm  of  I.  K.  Bead  &  Co., 
merchants,  of  the  city  of  Columbus,  6a.,  says:  '^They  [the  firm]  had  in 
their  possession  receipts  for  nineteen  bales  of  cotton,  weighing  nine 
thousand  four  hundred  and  fifty-nine  pounds,  stored  as  the  property  of 
F.  P.  Haywood,  in  the  warehouse  of  Messrs.  Dillard,  PoweU  &  Co.,  in 
this  city,  and  was  burned  by  the  Federal  troops  under  General  Wilson 
on  the  17th  day  of  April,  1865.''  The  loyalty  of  the  petitioner  is  sworn 
to  by  John  B.  Lngg  in  an  affidavit  submitted  among  the  papers. 

Tbe  circumstances  under  which  tbe  cotton  referred  to  was  burned  are 
not  stated.  It  does  not  distinctly  appear  that  the  cotton  was  destroyed 
by  order  of  General  Wilson,  the  officer  in  command  of  the  Federal  troops, 
or  tbe  order  of  any  other  United  Statos  officer.  For  all  that  appears 
in  the  evidence  the  cotton  may  have  been  burned  by  the  lawless  act  of 
the  soldiers  of  tbe  command,  or  some  of  them,  in  which  case  the  govern- 
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ment  certainly  woald  not  be  responsible.  Bat  assuming  that  it  was 
destroyed  by  order  of  the  commanding  officer,  we  will  take  notice  of  the 
fact  that  at  the  time  the  cotton  is  alleged  to  have  been  destroyed  G^rgia 
was  an  insurrectionary  State,  and  actual  war  existed  between  the  States  in 
rebellion  and  the  United  States  Government.  Under  such  circamstanees, 
in  the  absence  of  other  evidence,  the  presumption  is  that  the  act  of  the 
officer  was  right,  and  the  destruction  of  the  property  at  the  time,  and 
in  the  place  and  manner  in  which  it  was  destroyed,  was  a  military  neces- 
sity, and  was  a  lawful  act  of  war.  In  such  case  there  is  no  obligation 
npon  the  government  to  make  compensation  for  property  destroyed. 
The  government  therefore  is  not  liable  to  the  petitioner  for  the  destrac- 
tion  of  the  cotton. 

Kor  do  we  think  the  government  is  under  any  obligation  to  pay  to  the 
petitioner  any  sum  for  the  use  and  occupation  of  the  dwelling-hoQse 
near  Baleigh,  N.  G.     The  war  of  the  rebellion  was  declared  by  the 
President's  proclamation  to  be  at  an  end  in  North  Carolina  on  the 
5th  of  April,  1866.    At  the  time  the  premises  were  taken  possession 
of,  and  during  all  the  time  they  were  occupied  as  alleged,  a  state 
of  war  existed,  and  Korth  Garolina  was  an  insurrectionary  State.    In 
the  absence  of  any  evidence  to  the  contrary  it  will  be  presumed  that 
the  premises  were  seized  and  occupied  as  a  military  necessity,  and 
therefore  the  government  is  not  under  any  obligation  to  pay  for  the  use 
and  occupation  of  the  same.    There  is  no  evidence  whatever  of  any  con- 
tract  or  agreement  upon  the  part  of  the  government  to  pay  any  rent 
for  the  premises  or  to  pay  any  sum  for  the  use  of  the  premises.    The 
committee  are  of  opinion  that  no  portion  of  the  claim  should  be  allowed. 
We  need  not  therefore  advert  to  defects  in  the  proof  which,  if  a  differ- 
ent conclusion  were  arrived  at,  it  might  be  necessary  to  consider.    The 
committee  recommend  that  the  claim  be  disallowed,  and  report  the  bill 
back  with  the  recommendation  that  it  be  indefinitely  postponed. 
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IN  THE  SENATE  OF  THE  UNITED  STATES. 


May  20,  1878.— Ordered  to  1>e  printed. 


Mr.  Ingalls,  from  the  Committee  on  Pensions,  sabmitted  the  following 

REPORT: 

[To  accompany  bill  S.  97].] 

The  Committee  on  PensionSj  to  whom  tons  referred  the  bill  {8. 991)  granting 
a  pension  to  William  Leibigj  submit  the  foUotcing  report: 

In  this  bill  William  Leibig  asks  that  he  be  granted  a  pension  by 
special  act  for  shell- wonnd  of  right  tibia  received  in  battle  at  Mission 
Bidge,  Tennessee,  November  25, 1863.  There  is  no  record  evidence  of 
this  disability,  and  for  that  reason  the  claim  was  rejected  by  the  Pen- 
sion Office. 

The  parol  testimony  is  of  the  fullest  and  most  convincing  character. 
John  A.  Martin,  then  colonel  of  the  Eighth  Begiment  Elansas  Yolanteer 
Infantry,  makes  oath  that  Leibig  was  in  his  command  at  the  battle  of 
^fission  Bidge  and  was  wonnded  by  the  explosion  of  a  shell,  striking 
the  right  shin-bone  and  fractnring  it. 

Examining  snrgeon  John  S.  Hidden  has  examined  the  soldier  and 
testifies  that  Leibig's  tibia  has  been  broken  five  inches  above  the  ankle 
joint;  that  it  is  crooked  backward  and  forward,  two-thirds  of  an  inch ; 
the  tibialis  anticas  muscle  injured  and  adherent  to  soft  tissues,  produc- 
ing partial  paralysis  of  tibial  nerves  and  inability  to  raise  the  foot 
upward  and  inward. 

Leibig  was  examined  December  8, 1877,  by  Examining  Snrgeon  J.  T. 
Scott,  who  finds  the  same  disability  as  reported  by  Dr.  Hidden. 

George  E.  Wright,  late  hospital  steward  of  the  regiment,  in  an  affi- 
davit dated  May  11, 1877,  swears  that  he  treated  Leibig  for  a  firacture  in 
the  right  leg,  caused  by  the  explosion  of  &  shell  in  the  battle  of  Mission 
Bidge.  He  remained  in  hospital  in  Wright's  care  about  four  weeks, 
and  then,  although  not  entirely  recovered,  joined  his  regiment. 

Dr.  Anderson,  a  practicing  physician  in  Nemaha  Oounty,  Kansas, 
swears  that  he  is  Leibig's  family  physician,  and  had  personal  knowledge 
of  the  soldier's  wound  after  his  discharge,  and  describes  it  in  language 
similar  to  that  used  by  Drs.  Hidden  and  Scott. 

S.  B.  Washer,  first  lieutenant  and  adjutant  of  the  Eighth  Kansas, 
swears  that  Leibig  was  in  good  health  and  sound  in  person  when  he 
enlisted ;  that  during  the  charge  made  by  the  Eighth  and  other  regi- 
ments on  the  enemy's  line  at  Mission  Bidge,  Leibig  was  wounded  in 
the  right  leg  by  the  explosion  of  a  shell  from  the  rebel  battery. 

In  the  absence  of  record  evidence,  the  committee  are  of  the  opinion 
that  the  foregoing  sworn  statements  sufficiently  establish  the  nature  and 
origin  of  Leibig's  disability,  and  its  occurrence  while  in  the  service  and 
line  of  duty,  and  consider  that  he  is  rightfully  entitled  to  pension  there- 
for.   They  therefore  recommend  the  passage  of  the  bill. 
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May  20, 1878.— Ordered  to  be  printed. 


3Ir.  Ikgalls,  from  the  Committee  on  Pensions,  submitted  the  following 

REPORT: 

[To  accompany  biU  H.  R.  519.] 

The  Committee  on  Pensions^  to  whom  was  referred  the  hill  (if.  B.  619) 
ffranting  a  pension  to  the  widow  of  Edwin  R.  Foster^  sinbmit  the  follow- 
ing report : 

Edwin  B.  Foster  entered  the  service  of  the  United  States  as  a  private 
in  Company  6,  Eightieth  Begiment  Illinois  Volunteers,  August  25, 1862, 
and  was  wounded  at  the  battle  of  Mission  Bidge,  November  24, 1833. 
He  was  promoted  to  be  second  lieutenant  of  his  company,  and  mus- 
tered as  such  November  27, 1864.  The  muster-out  roll  of  Company  O, 
dated  June  10, 1865,  reports  his  resignation  accepted  April  11, 1865. 

He  was  admitted  to  pension  at  $17  per  month  on  account  of  disabil- 
ity arising  from  wound,  which  is  professionally  described  as  being  gun- 
shot wound  of  left  hip,  a  large  ball  entering  the  hip  one  and  onehalf 
inches  behind  the  great  trochanter  of  the  femur,  fracturing  the  femur, 
passing  through  the  hip,  lodging  in  the  scrotum. 

Foster  died  in  1875,  and  in  March,  1876,  his  widow,  Ellen  B.  Foster, 
applied  for  a  widow's  pension,  alleging  that  her  husband  died  firom 
catarrhal  pneumonia,  superinduced  by  the  suppuration  of  his  wound. 
The  only  evidence  on  Hie  is  that  of  David  S.  Booth,  M.  D.,  who  testifies 
^'  that  he  commenced  to  treat  Foster  some  time  during  the  winter  and 
spring  of  1866,  at  which  time  he  found  him  suffering  from  a  gunshot 
wound  of  the  left  hip-joint.  He  found  the  wound  open  and  discharging 
profusely,  and  it  continued  to  discharge  until  death  ensued.  The  ikain 
opon  the  system  caused  by  the  discharging  wound  kept  his  system  re- 
duced so  that  he  was  disabled  from  physical  exertion,  and  rendered  liable 
to  contract  other  diseases.  Several  months  before  his  death  he  con- 
tracted a  bronchitis  that  terminated  in  catarrhal  pneumonia,  which,  by 
causation,  terminated  in  consumption,  brought  on  by  the  reduced  con- 
dition of  his  system,  and  that  the  primary  controlling  cause  of  his  death 
was  his  wound.^ 

There  is  no  other  evidence  to  support  the  bill. 

The  claim  was  rejected  for  the  reason  that  the  fatal  disease  was  not 
the  result  of  military  service. 

Though  the  case  is  not  free  from  doubt,  the  committee  regard  the 
claim  as  sustained  by  a  preponderance  of  evidence,  and  recommend  that 
the  bill  do  pass. 
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IN  THE  SENATE  OP  THE  UNITED  STATES. 


May  20, 1876.— Orderod  to  be  printed. 


Mr.  In  GALLS,  from  the  Committee  on  Pensions,  submitted  tbe  following 

REPORT: 

[To  accompany  bUl  H.  R.  522,] 

The  Committee  an  Pensions^  to  whom  was  referred  the  bill  {H.  R.  522) 
granting  a  pension  to  James  B.  Oillespiej  report: 

That  this  bill  grants  in  tbe  nsaal  form  a  pension  to  James  B.  Gilles- 
pie, wbo  was  tbe  captain  of  Company  I,  One  hundred  and  twentieth 
Begiment  Illinois  Yolanteers.  He  alleges  disability  from  rheamatism 
contracted  while  a  prisoner  of  war  at  Colombia,  S.  C.  The  Adjutant- 
General's  records  show  that  he  was  captured  at  Bipley,  Miss.,  on  the 
12th  of  June,  1864,  and  was  delivered  on  parol  at  Northeast  Perry, 
March  1, 1865.  The  evidence  establishes  the  fact  that  he  was  physic- 
ally robust  when  he  was  captured  and  imprisoned,  and  when  delivered 
within  tbe  Federal  lines  he  was  enfeebled  and  rheumatic,  in  which  con- 
dition he  has  remained  ever  since.  The  report  of  the  Committee  on  In- 
valid Pensions  of  the  House  of  Representatives  states  that  this  claim 
waa  rejected  by  the  Commissioner  of  Pensions  solely  because  the  appli* 
cation  was  not  prosecuted  to  a  final  determination  within  five  years 
from  the  date  of  filing ;  but  the  Commissioner,  in  a  letter  addressed  to 
the  chairman  of  this  committee,  of  date  March  30, 1878,  says  that  it  was 
rejected  because  there  was  no  presumable  degree  of  disability  from  the 
cauBe  alleged. 

Gillespie  was  mustered  as  second  lieutenant  of  Company  I,  October 
29, 1862,  and  was  promoted  to  be  captain  of  that  company  August  29, 
1863.  There  is  no  record  of  medical  treatment  in  hospital,  as  he  was 
discharged  two  months  after  his  release  from  prison,  and  never  entered 
hospital. 

The  lieutenant  of  bis  company,  who  was  captured  with  him  and  con- 
signed to  the  same  prison,  swenrs  that  he  has  personal  knowledge  of 
tbe  fact  that  Gillespie  contracted  rheumatism  in  the  prison  ;  that,  he 
knew  the  captain  before  his  capture,  and  knew  him  to  be  in  good 
health. 

Dr.  George  Bratton  has  known  Gillespie  for  13  years,  ever  since  his 
discharge  in  1865,  and  while  he  has  never  treated  him,  he  has  known 
that  he  was  suffering  from  muscular  and  nervous  rheumatism,  which  he 
believes  was  contracted  while  in  prison. 

Dr.  Looney,  in  an  affidavit  filed  December  28, 1877,  sets  forth  that  he 
has  been  personally  acquainted  with  Gillespie  since  his  discharge,  in 
1865 ;  that  he  has  treated  him  at  various  times,  and  knows  that  he  has 
been  afflicted  from  the  time  of  his  discharge  to  the  D^^^sent*    QQQ.p 
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Dr.  Jones,  under  date  of  June  28, 1869,  states  his  personal  acqaaint- 
anoe  with  the  officer,  and  makes  oath  that  he  has  treated  him  for 
rheumatism  of  the  muscular  system,  involving  his  head,  neck,  shoal- 
dera,  and  abdomen. 

Drs.  Green  and  Hudson  make  similar  statements;  and  they  all  con- 
cur in  saying  that  he  is  incapacitated  from  manual  labor,  or  firom  earn- 
ing a  living  by  muscular  exertion. 

The  committee  recommend  the  passage  of  the  bill. 
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Mr.  Ingalls,  from  the  Committee  on  Pensions,  submitted  the  following 

REPORT: 

[To  accompftnybiU  H.  R.  2534.] 

The  Committee  on  Pensions j  to  whofn  was  referred  the  bill  {H.  R.  2534)  for 
the  relief  of  Robert  W,  Idvingstony  report: 

Bobert  W.  Livingston  was  captain  of  Company  F,  One  hnndred  and 
eighteenth  New  York  Volunteers.  He  was  disabled  by  gunshot  of  right 
shoulder  and  left  leg,  for  which  he  was  pensioned  from  June  13, 1865,  at 
$20  per  month. 

Upon  application  filed  September  22, 1877,  his  pension  was  increased 
to  $24  x>er  month  from  June  4, 1872,  which  gave  him  an  accumulated 
arrearage  of  $4  per  month  for  about  four  years.  He  has  since  applied 
to  be  pensioned  at  the  rate  of  $36  per  month  under  the  act  of  February 
28, 1877,  which  provides  that  all  persons  who  shall  have  lost  one  hand 
or  one  foot,  or  been  permanently  and  totally  disabled  in  both,  shall  be 
entitled  to  a  pension  for  each  of  such  disabilities  at  such  rate  as  is  pro- 
vided for  by  the  provisions  of  existing  laws  for  each  disability,  alleging 
that  he  is  totally  disabled  in  one  hand  and  one  leg.  In  rejecting  this 
application  the  medical  referee  of  the  Pension  Office  says  that  *^  he  was 
inereased  from  twenty  to  twenty-four  on  the  ground  that  he  was  disa- 
bled from  manual  labor.    He  is  not  disabled  in  the  right  leg  totally." 

The  only  evidence  before  the  committee  which  was  not  before  the  Pen- 
sion Office  is  contained  in  the  affidavits  of  Joseph  Wilson  and  SalSbrd 
£.  Hale,  one  a  neighbor  and  the  other  a  former  comrade  of  Livingston, 
neither  or  both  of  which  are  sufficient  to  establish  the  alleged  disability ; 
and  after  a  careful  review  of  the  whole  subject  the  committee  cannot 
concur  in  the  report  of  the  House  committee  increasing  the  pension  of 
Livingston  to  $36  per  month. 

They  therefore  recommend  that  the  bill  do  not  pass. 
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May  20, 1878.— Ordered  to  be  printed. 


Mr.  EiBKWOOD,  from  tbe  Committee  on  Pensions,  submitted  the  fol- 
lowing 

REPORT: 

[To  accompany  bill  H.  R.  3106.] 

The  Committee  on  Pensions  having  examined  the  bill  ^H.  B.  3106) 
granting  a  pension  to  Daniel  W.  Martin,  and  finding  that  tne  report  of 
the  Honse  Committee  on  Invalid  Pensions  fully  sets  forth  the  facts, 
have  adopted  that  report,  which  is  as  follows : 

That  said  Martin,  on  tbe  28tb  day  of  January,  1864,  was  mnstered  as  a  private  in 
Company  A,  Fifty-seyenth  Regiment  Ohio  Volunteers.  That  about  tbe  22d  of  July, 
1^,  he  was  made  prisoner  ot  war,  and  about  January  1, 1865,  be  was  transferred  to 
and  placed  in  tbe  Confederate  prison  at  Florence,  S.  C,  and  that  he  was  paroled  on  or 
&bout  tbe  23d  of  February,  1865,  and  was  sent  at  once  to  Columbus,  O.,  and  discharged 
from  the  military  service  of  tbe  United  States  on  the  12th  day  of  June,  1865|  by  virtue 
of  General  Order  No.  77. 

Petitioner  claims  that  when  be  entered  tbe  said  service  be  was  a  strong  and  x»er- 
fectly  bealtby  man,  and  tbat  during  bis  captivity  at  said  Florence,  and  by  reason  of 
his  forced  exposure  without  proper  sbelfer  or  clothing  in  tbe  winter  season,  be  con- 
tracted inflammation  in  botn  ilia,  resulting  in  adhesions  of  ligaments,  and  perma- 
nently disablinff  him. 
He  supports  bis  statements  by  bis  own  affidavit. 

He  proves  by  Dr.  Josepb  Morris  and  Mrs.  Mary  Underwood  tbat  they  knew  him 
befoie  be  enlisted,  and  never  knew  or  beard  of  bis  being  diseased,  but  believe  he  was 
then  bealtby  and  strong. 

He  proves  by  bis  comrade,  Tbomas  B.  Martz,  that  be  was  in  good  health  when  cap- 
tured in  July,  1864. 

He  also  proves  by  tbe  same  person  that  petitioner  was  not,  after  bis  discbarge,  able 
to  perform  manual  labor  because  of  a  disease  of  bis  hips,  contracted  wbile  a  prisoner. 
He  proves  by  John  Raney  that  be  is  a  man  of  good  babits,  and  tbat  be  has  been  dis- 
eawd  in  bis  hips  ever  since  be  came  from  tbe  Army. 

He  proves  by  A.  T.  Andrews  tbat  be  has  been  crippled  in  bis  hips  since  be  has 
known  bim,  viz,  1872. 

He  proves  by  Dr.  6.  8.  Martin  tbat  be  has  at  no  time  since  bis  discbarge  been  able 
to  labor. 

He  proves  by  Dr.  8.  R.  Trover  tbat  be  has  chronic  inflammation  as  a  sequel  of  the 
Mnte  form,  in  tbe  muscles  of  both  ilia,  adbesion  having  taken  place  in  botb  psoas 
muscles  in  their  entire  length ;  also  partial  paralysis  of  entire  ilium,  and  tbat  he  is 
incurable. 
He  also  proves  tbe  same  facts  by  Dr.  Pyle,  Dr.  Dyke,  and  Dr.  Fallia 
Petitioner  presented  bis  claim  to  tbe  Pension  Office,  but  it  was  rejected,  on  tbe 
groQDd  tbat  be  bad  not  sufficiently  proved  his  physical  condition  at  the  time  of  bis 
enlistment.  While  tbe  evidence  as  to  his  service  in  the  Army  and  disability  lifter  bis 
aiacharge  is  very  clear  and  satisfactory,  but  little  is  furnished  as  to  bis  condition  at 
toe  time  of  bis  enlistment  (two  affidavits  being  presented) ;  but  tbe  fact  tbat  be  was, 
A^er  eiamination,  accepted  by  tbe  government  as  a  soldier  and  mustered  into  service 
^bould  be  treated  as  prima-facie  evidence  against  tbe  government  of  tbe  soundness  of 
0  is  physical  condition  at  that  time  until  disproved  by  competent  testimony. 

The  committee,  therefore,  recommend  tbe  passage  of  tbe  accompanying  bill  granting 
a  pension  to  tbe  petitioner. 

O 
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IN  THE  SENATE  OF  THE  UNITED  STATES. 


May  20, 1S78.— Ordered  to  be  printed. 


Mr.  Bailet,  from  the  Committee  on  Pensions,  submitted  tlie  foUow^iug 

REPORT: 

[To  accompany  bill  H.  B.  1688.] 

The  Committee  on  Pensions j  to  whom  teas  referred  the  bill  (ff.  B.  1688) 
restoring  the  name  of  Hamilton  Ryne  to  the  pensionrollSj  have  had  the 
same  under  consideration^  and  beg  leave  to  report : 

That  said  Byne,  an  enlisted  soldier  in  the  Army  of  the  United  States, 
was  woanded  in  the  battle  of  Monterey  by  a  musket-ball  that  pene- 
trated the  chest,  passing  through  the  left  lobe  of  the  lungs,  and  lodged 
aader  the  shoulder-blade. 

He  received  a  pension  from  the  government  until  March,  1861,  and 
in  1862  his  name  was  dropped  from  the  rolls  because  he  lived  in  one  of 
the  States  at  war  with  the  United  States.  Bat,  in  fact,  at  the  time  his 
name  was  dropped  from  the  pension-rolls,  he  was  an  enlisted  soldier  in 
the  Arosy  of  the  United  States,  and  was  discharged  in  April,  1865. 
Although  unable,  by  reason  of  disability  caused  by  his  wound^  to  dis- 
charge all  the  duties  of  a  soldier,  his  name  was  honorably  mentioned  in 
general  orders  for  gallantry  in  action.  He  is  now  old  and  infirm,  by 
reason  of  his  wounds  disabled  to  earn  a  livelihood,  and  the  committee 
recommend  that  the  bill  be  passed. 
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IN  THE  SENATE  OF  THE  UNITED  STATES. 


Mat  20, 1878.~Orderdd  to  be  printed. 


Mr.  Bailet,  from  the  Oommittee  on  Pensions,  submitted  the  following 

REPORT: 

[To  accompany  bill  H.  B.  3578.] 

The  Committee  on  PensionSj  to  tohom  was  referred  the  bill  {E,  R.  3578) 
granting  a  pension  to  Julia  Wheelerjwidotc  ofEher  J.  Wheeler^  late  a 
sergeant  in  Company  By  Sixteenth  Regiment  Wisconsin  Volunteer  In- 
fantry^ have  had  the  same  under  consideration^  and  submit  the  following 
rqmt: 

In  the  battle  of  Shiloh  and  when  in  the  line  of  his  duty  the  deceased 
received  a  gunshot  wound,  the  ball  passing  through  both  hips,  paraljz- 
iog  both  legs,  and  making  him  a  cripple  for  life.  His  name  was  borne 
on  the  pension-rolls  until  death,  in  1875,  relieved  him  from  suffering. 

The  physician  who  attended  him  testifies  that  the  immediate  cause  of 
death  was  apoplexy  of  the  heart ;  the  remote  cause,  the  injuries  received 
in  battle. 

The  committee  therefore  recommend  that  the  claim  be  allowed  and 
^he  bill  be  passed. 
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IS  THE  SENATE  OF  THE  UNITED  STATES. 


Mat  20, 1878.— Ordered  to  be  printed. 


Mr.  Bailey,  from  the  Committee  on  PensioDS,  submitted  the  following 

REPORT: 

[To  acoompany  bill  S.  1275.] 

The  Committee  on  PensionSy  to  whom  was  referred  the  petition  of  John 
Charles  Bladkj  late  colonel  of  the  Thirty-seventh  Illinois  Infantry ^  have 
had  the  same  under  consideration^  and  ask  leave  to  report: 

That  at  the  outbreak  of  the  late  civil  war  Mr.  Black,  jast  entering 
upon  manhood,  and  having  recently  completed  a  collegiate  coarse,  was 
engaged  in  the  study  of  the  law ;  but  upon  the  call  of  the  President  he 
enlisted  as  a  private  in  Company  I,  Eleventh  Indiana  Zouaves,  a  regi- 
ment mastered  into  service  for  three  months.  Upon  the  expiration  of 
this  service  he  enlisted  in  the  Thirty-seventh  Illinois  Infantry  for  three 
years,  and  was  elected  and  commissioned  mtyor  of  the  regiment.  In 
1862  he  was  promoted  to  the  rank  of  lieutenant-colonel,  and  afterward 
to  the  rank  of  colonel.  In  1864  Golonel  Black  and  his  men  re-enlisted 
for  the  veteran  service.  From  November,  1864,  until  February,  1866, 
he  commanded  the  fourth  brigade  reserve  corps.  Military  Division  of 
the  Mississippi ;  and  in  March,  1865,  while  in  active  service,  was  made 
brigadier-general  by  brevet  for  gallant  and  meritorious  services  in  the 
field,  and  was  mustered  out  of  the  service  in  August,  1865. 

In  March,  1862,  at  the  battle  of  Pea  Bidge,  Lieut.  Ool.  Black  was 
shot  in  the  right  forearm,  the  bullet  passing  between  the  bones  about 
three  inches  below  the  ulna,  and  injuring  the  elbow  joint. 

In  December,  1862,  at  the  battle  of  Prairie  Orove,  he  was  shot  in  the 
left  upper  arm.  The  bone  being  shattered,  resection  became  necessary, 
and  from  that  time  the  arm  has  been  permanently  disabled.  The  wound 
inflicted  at  Pea  Bidge  apparently  healed,  but  in  December  following  re- 
opened, and  caused  great  sufifering. 

After  he  left  the  military  service  General  Black  resumed  his  profes- 
sional studies,  was  soon  admitted  to  the  bar,  and  almost  immediately 
upon  his  admission  entered  upon  a  large  and  lucrative  practice,  which 
he  continued  to  enjoy  until  the  year  1874,  when  in  consequence  of  the 
great  snfiTering  caused  by  the  wound  in  his  right  arm,  his  health  became 
much  impaired,  his  person  emaciated,  and  he  was  constrained  to  aban- 
don his  profession. 

From  the  year  1874  until  this  day  he  has  been  an  invalid.  The  wound 
in  hia  arm  has  caused  the  most  intense  suffering,  and  in  1876,  in  order 
to  save  life,  the  elbow  joint  was  resected.  He  is  now  a  physical  wreck, 
maimed  and  diseased,  incapable  of  any  effort,  and  much  of  the  time  con- 
fined to  his  bed.  ^g,^^, .^ v^^OOgle 


2  JOHN  CHABLES   BLACK. 

From  Augast,  1865,  until  ISTT,  General  Blaok  was  paid  a  pensuMi  of 
130  per  montb,  based  npon  the  iDjary  to  his  left  arm.  In  1877  this  wa» 
increased  to  $50  per  month  because  of  the  loss  of  the  use  of  the  other 
arm.  He  now  asks  that  the  right  to  $50  per  month  be  recognized  from 
August,  1865. 

The  committee  is  convinced  that  the  claim  is  well  founded. 

A  strong,  healthy  man,  possessing  fine  talents  and  great  abilities, 
who  would  have  gathered  £ame  and  wealth,  has  been  stricken  in  bis 
country's  service.  He  asks  the  country  he  served  so  well  to  give  bread 
to  himself  and  opportunity  to  educate  his  children. 

The  committee,  however,  respectfully  submit  that  instead  of  granting 
arrears  of  pension.  Congress  should  recognize  the  distinguished  claims 
of  General  Black  and  to  grant  him  a  pension  of  $100  per  month,  aod 
therefore  they  recommend  the  passage  of  the  accompanying  bill. 
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IN  THE  SENATE  OF  THE  UNITED  STATES. 


May  21, 1878.— Ordered  to  be  printed. 


Mr.  YoosHEES,  from  the  Committee  oa  Pensions,  submitted  the  fol- 
lowing 

EEPORT: 

[To  aocompany  bill  H.  R.  3579.] 

Philip  Henry,  late  a  private  in  Company  G,  Third  Kegiment  Delaware 
Volunteers,  while  on  duty  with  his  regiment  at  Oamden,  in  the  State  of 
Delaware,  guarding  the  Baltimore,  Wilmington  and  Philadelphia  Bail- 
road,  applied  for  and  received  a  pass  to  be  absent  from  his  command  a 
few  hours  that  he  might  make  arrangements  to  send  a  part  of  his  pay 
to  his  mother  in  Philadelphia.  During  this  leave,  which  was  granted 
bat  for  five  hours,  he  started  to  walk  to  his  destination  and  followed  the 
raikt>ad  track,  walking  on  it.  Being  somewhat  deaf  he  did  not  hear  a 
rapidly-approaching  train  until  it  was  too  late  to  avoid  it,  and  becoming 
paralyzed  with  fear  fell  down  on  a  small  bridge  clinging  with  one  arm 
to  the  rail.  The  train  passing  over  it  injured  the  limb  so  severely  that 
immediate  amputation  was  necessary.  He  was  a  sober  man  and  a  brave 
8oIdier,  and  had  not  been  absent  from  camp  quite  two  hours  when  the 
accident  occurred. 

The  statement  made  in  his  petition  is  thoroughly  sustained  by  the 
testimony  of  the  officers  of  his  regiment  and  the  regimental  surgeon. 

This  claim  was  rejected  by  the  Oommissioner  because  the  soldier  was 
not  in  the  line  of  duty  at  the  time  disability  was  incurred. 

It  will  be  noticed  that  Henry  was  not  <^  on  furlough  "  but  was  absent 
with  leave.  There  is  a  broad  distinction  between  a  furlough  and  leave 
of  absence.  The  former  is  a  regular  formal  document,  the  form  of  which 
is  laid  down  in  the  Army  Begulations ;  a  leave  of  absence  is  an  informal 
document,  given  often  to  soldiers  desiring  to  leave  camp  for  a  few  hours 
or  days,  and  especially  of  frequent  occurrence  in  time  of  sickness.  The 
committee,  believing  this  soldier  to  be  justly  entitled  to  a  pension,  recom- 
mend that  the  bill  do  pass. 
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May  21, 1878.— Ordered  to  be  printed. 


Mr.  VooRHEES,  from  the  Committee  on  Peusious,  submitted  the  fol- 

lowiug 

REPORT: 

[To  accompany  bill  H.  R.  1175.] 

George  Silvers  was  a  private  in  Corapauy  E,  in  the  Fifty-seventh 
Regiment  of  United  States  Colored  Troops.  He  alleges  that  he  was 
raptured  in  the  right  and  left  side  while  unloading  siege-guns  from  a 
boat  on  to  flat  cars  at  Duvall's  Bluff,  Ark.,  in  the  spring  of  1864.  He 
made  application  to  the  Commissioner  of  Pensions  to  be  given  a  pension, 
and  furnished  the  affidavits  of  five  members  of  his  own  and  other  com- 
panies of  his  regiment  testifying  to  the  fact  that  he  was  ruptured  in 
the  service  and  in  the  line  of  his  duty. 

Silvers's  claim  was  rejected  in  April,  1877,  upon  the  ground  that  no 
record  of  his  disability  could  be  found  in  the  files  of  the  War  Depart- 
ment, and  also  for  the  reason  that  he  failed  to  furnish  an  officer's  affi- 
davit showing  the  origin  of  disability,  of  regimental  surgeon  as  to  treat- 
ment while  in  the  service,  or  medical  evidence  showing  treatment  since 
discharge. 

The  soldier  states  under  oath  that  he  has  made  every  effort  to  find 
the  residence  of  such  officers  and  of  his  regimental  surgeon,  but  with- 
out success,  and  that  he  has  been  unable  to  furnish  medical  evidence 
showing  treatment  since  discharge,  for  the  reason  that^  he  has  not  con- 
Bolted  any  physician  about  his  injury,  having  been  told  that  it  was 
incurable. 

The  evidence  before  the  committee  consists  of  the  affidavit  of  his 
former  owner,  to  the  effect  that  when  he  left  him  to  enlist  he  was  a 
sound,  able-bodied  yonng  man,  and  of  his  comrades,  Wesley  Worley  and 
Henry  Morgan,  whose  service  in  the  same  regiment  is  verified  by  the 
record,  who  testify  to  his  soundness  when  first  enlisted,  knew  him  to 
have  been  ruptured  at  the  time  and  place  alleged. 

John  Edwards  and  Porter  Barnett,  other  comrades,  made  a  statement 
similar  to  the  foregoing. 

There  is  no  evidence  to  be  found  touching  the  present  condition  of 
the  soldier,  but  the  member  of  Congress  from  the  district  in  which  he 
lives  makes  the  verbal  statement  that  he  is  personally  acquainted  with 
the  man,  and  knows  that  he  is  totally  disabled  by  a  severe  double- 
ticrotal  hernia,  so  as  to  t>e  ntterly  unfitted  to  do  any  manual  labor.  His 
condition  during  the  time  between  his  discharge  and  this  application 
has  not  been  proven  as  satisfactorily  as  the  committee  could  have  de- 
sired. 
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May  21, 187a-Ordered  to  be  printed. 


Mr.  Bbuoe,  from  the  Oommittee  on  Pensions,  sabmitted  the  following 

REPORT: 

[To  aooompany  biU  H.  R.  710.] 

The  Committee  on  Pensions,  to  whom  was  referred  the  bill  H.  B.  710, 
finding  that  the  report  made  by  the  Oommittee  on  Invalid  Pensions  of 
the  House  of  Bepresentatives  contains  a  full  showing  of  the  facts  in  this 
case,  have  adopted  the  same,  which  is  as  follows : 

It  appears  jErom  the  eyidence  submitted  that  the  petitioner  is  the  mother  of  William 
H.  Cotton,  who  was  a  m^jor  in  the  Eleventh  Regiment  Loaisiana  Volanteer  Infantry. 
Maior  Cotton  was  wounded  at  the  battle  of  Milfiken's  Bend  on  the  7th  of  Jane,  1863, 
and  snbeeqaently  died  of  his  wounds.  He  left  a  widow,  one  child,  and  the  petitioner, 
dependent  on  the  bounty  of  the  eovemment  for  their  support.  A  pension  was  granted 
under  the  general  law  to  the  wife  and  child  of  the  deceased  officer,  and  continued  until 
the  remamsge  of  the  widow  in  1872.  The  minor  child  arrived  at  the  age  of  sixteen 
years  the  same  year,  when  its  pension  also  ceased. 

It  is  in  evidence  that  previous  to  Migor  Cotton's  entering  the  Army,  and  also  while 
in  service,  he  contributed  equally  to  the  support  of  the  patitioner  and  his  wife  and 
child.  Writing  from  the  post  at  which  he  was  stationed  to  his  mother,  under  date  of 
Jaly  21, 1862,  he  says :  ''As  soon  as  I  have  the  opportunity  I  will  send  you  $100,  and 
Celeste  (his  wife)  the  same,''  and  then  adds,  **  If  you  should  make  a  trade  of  the  prop- 
erty for  a  house  and  lot,  I  want  the  deed  made  out  so  that  you  and  Celeste  shall  own 
an  equal  share."  In  a  letter  to  his  mother,  dated  Camp  Jacinto,  Mississippi,  August 
14, 1862,  he  says :  "  I  sent  you  and  C,  by  uncle,  $100.  I  suppose  you  have  received  it 
ere  this." 

This  evidence,  and  other  testimony  equally  strong,  submitted  in  support  of  the  claim 
of  the  petitioner,  shows  conclusively  that  the  mother  of  M^jor  Cotton  was,  at  the  time 
of  his  death,  dependent  on  him  for  support.    By  the  general' law  she  is  deprived  of  the 
bounty  of  the  government,  but  in  equity  she  is  entitled  to  a  pension  just  as  deservedly 
as  any  other  dependent  mother  now  on  the  pension-list. 

The  committee,  therefore,  report  the  bill  with  a  favorable  recommendation,  and  ask 
the  passage  of  the  same. 
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IN  THE  SENATE  OF  THE  UNITED  STATES. 


May  22, 1878.— Ordered  to  be  printed. 


Mr.  Oglesby,  from  tbe  Committee  on  Pablic  Lands,  submitted  tbe  fol- 
lowing 

REPORT: 

[To  accompany  bill  S.  1201.] 

The  Committee  on  Pablic  Lands,  to  whom  was  referred  the  bill  (S.  1201) 
for  the  relief  of  Drary  By  nam,  have  had  the  same  under  consideration, 
and  report  it  back  and  recommend  its  passage. 

Tbe  bill  provides  for  paying  to  Drury  Bynum  the  sam  of  $35  for  his 
services  as  register  of  the  land-office  at  Paulding,  Miss. 

Upon  reference  of  the  bill  to  the  Commissioner  of  the  General  Land 
Office  we  find,  by  the  reply  of  that  officer,  the  following  facts:  That 
ByDom  was  register  of  the  land-office  at  Paalding,  Miss.,  in  the  year 
1861 ;  that  for  the  fractional  quarter  of  the  year  ending  January  10, 
1861,  it  appears  that  an  account  was  stated  in  favor  of  Mr.  Bynum,  by 
which  he  was  entitled  to  a  balance  of  $35  for  the  fractional  quarter  above 
alluded  to.  The  account  was  referred  to  the  First  Comptroller  of  the 
Treasury  for  official  action  thereon. 

The  committee  are  satisfied  that  tbe  amount  is  due,  and  as  it  simply 
requires  an  appropriation  for  final  settlement,  the  committee  have,  there- 
fore, recommended  the  passage  of  the  bill. 
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Mr.  Oglesbt,  from  the  Committee  on  Pablic  Lands,  submitted  the 

following 

REPORT: 

[To  accompany  bill  H.  B.  613.] 

The  Committee  on  Pablic  Lands,  to  whom  was  referred  the  bill  (II.  R. 
613)  entitled  ^^  An  act  subjecting  the  Fort  Wayne  military  reservation, 
in  the  State  of  Arkansas,  to  entry  as  other  pablic  lands  in  said  State," 
have  had  the  same  under  consideration,  and  report  it  with  an  amend- 
ment, and,  as  amended,  recommend  it«  passage. 

The  bill  provides  that  all  lands  embraced  in  the  Fort  Wayne  military 
reservation,  in  the  State  of  Arkansas,  be  opened  and  made  subject  to 
eutry  as  other  lands  in  said  State  under  existing  laws,  with  a  provision 
that  persons  owning  improvements  on  said  reservation  at  the  time  of  the 
passage  of  this  act  shall  have  a  prior  right  to  enter  the  same  at  any 
time  within  six  months  after  it  goes  into  effect. 

The  amendment  proposed  by  the  Committee  on  Public  Lands  of  the 
Seuate  is  embodied  in  an  additional  section  : 

Section  2.  That  the  ConimiMioner  of  the  General  Land  Office  be,  and  hereby  is, 
aathorized  to  iaane  the  instructions  necessary  to  carry  the  provisions  of  this  act  into 

effect 

The  object  of  this  provision  is  to  subject  to  the  Commissioner  of  the 
General  Land  Office  the  liberal  provision  contained  in  the  bill  in  favor 
of  all  persons  who  have  made  improvements  upon  said  reservation,  the 
manner  of  making  proof,  so  as  to  establish  their  preference  rights,  for 
the  purpose  of  protecting  all  others  who  may  have  claims  or  rights  to 
any  of  the  land  within  the  reservation. 

The  reservation  contains  about  11,680  acres,  and  as  the  government 
has  no  improvements  on  it,  the  committee  see  no  reason  why  lands  con- 
tained in  it  should  not  be  restored  to  occupation  and  settlement. 

Under  the  provisions  of  this  bill,  homestead-settlers  would  have  a 
right  to  occupy  it,  or  portions  of  it,  or  if  not  taken  by  actual  occupants 
under  the  homestead  law,  title  to  it  may  be  acquired  under  the  pre- 
emption laws  at  $1.25  per  acre. 
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IN  THEISENATE  OF  THE  UNITED  STATES. 


May  22, 1878.— Ordered  to  be  printed. 


Mr.  Sargent,  from  tbe  Committee  on  Naval  Affairs,  submitted  the  fol- 
lowing 

REPORT: 

[To  accompany  bill  H.  R.  4420.] 

The  Committee  on  Naval  Affairs,  to  whom  was  referred  the  hill  {H.  R 
4420) /or  the  relief  of  Horace  E,  Mullan,  late  lieutenantcommaruler  in 
the  Xaty  of  tlie  United  States j  submit  the  following  report : 

After  caref  al  examination  of  the  record  of  this  officer,  your  commit- 
tee find  that  Mr.  Mnllan  entered  tbe  Navy  in  1857,  and  that  he  has 
therefore  been  nearly  twenty  years  in  the  service,  dating  from  his  entry 
in  the  Naval  Academy  to  Angnst,  1876,  when  it  appears  he  was  dropped 
ftt>m  the  service  ;  that  he  served  faithfully  during  the  late  war,  and  has 
Been  much  service  in  foreign  squadrons,  reaching  the  grade  of  lieuten- 
ant-commander in  July,  1866,  and  that  he  came  up  for  promotion  to  the 
grade  of  commander  in  February,  1875.  Tbe  law  requires  that  all  of- 
ficers before  promotion  shall  pass  an  examination  as  to  their  mental, 
moral,  and  professional  qualifications— established  to  tbe  satisfaction  of 
a  board  of  officers,  or  what  is  called  the  naval  examining  board,  com- 
posed of  three  officers.  The  officers  composing  said  board  are  not  even 
QDder  oath  to  render  an  impartial  examination,  and  from'  the  reconl 
in  this  case  it  will  be  found  to  have  been  contrary  to  the  intent  and 
spirit  of  the  law. 

Mr.  Mallan  was  ordered  for  examination  before  this  board  in  March, 
1875,  and  failed  to  be  recommended  by  it  lor  promotion.  There  is  noth- 
ing in  the  record  to  show  bow  or  in  what  manner  he  failed,  as  the  questions 
propounded  and  tbe  answers  given  thereto  are  not  recorded  as  the  law 
requires. 

The  board  having  failed  to  recommend  him,  tbe  law  allowed  him  an- 
other year,  at  tbe  expiration  of  which  be  was  entitled  to  a  second  exam- 
ination, but  before  tbe  year  expired  be  was  again  ordered  to  appear, 
February  1, 1876,  before  the  same  board  for  examination. 

Tbe  record  of  xhe  case  shows  that  great  injustice  was  done  Mr.  Mul- 
lan.  The  law  requires  that  testimony  shall  be  taken  and  that  witnesses 
fihall  be  Bummoned  to  give  their  evidence.  Throughout  the  case  the 
proceediDgs  are  covered  with  ex  parte  and  hearsay  statements,  and 
there  is  not  a  word  of  testimony  within  tbe  legal  definition  of  the  term. 
The  same  board  again  failed  to  recommend  him  for  promotion  to  com- 
mander. 

The  same  glaring  defects  and  irregularities  appear  as  on  the  first 
examination.    No  record  was  made  by  the  board,  such  as  the  law  re-  ^ 
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quires,  to  show  that  Mr.  Mallan  had  a  fair  and  impartial  examiaatioD. 
The  questious  asked  aud  auswers  given  are  not  recorded. 

Certain  interrogatories  were  sent  out  by  the  board  to  different  officers 
to  be  answered  by  them,  and  some  were  sent  to  officers  with  whom  Mr. 
MuUan  never  served  or  sailed,  and  all  the  answers  they  could  give  were 
from  hearsay.  In  most  every  instance  the  answers  returned  were  not 
even  sworn  to.  Mr.  Mullan  was  denied  the  right  to  summon  witnesses, 
and  this  contrary  to  law  and  custom,  and  was  also  denied  the  right  to 
send  out  any  questions  to  be  answered  by  those  officers  who  had  re- 
sponded to  the  interrogatories  of  the  board,  aud  Mr.  Mullan  could  not 
have  had  a  fair  aud  impartial  examination,  such  as  the  law  allowed  him. 
The  whole  case  is  so  well  summed  up  in  the  opinion  of  the  Solicitor  of 
the  Navy  Department,  hereto  appended,  marked  Exhibit  A,  that  a  read- 
ing of  it  will  show  the  errors  oi  the  board,  and  that  injustice  was  done 
Mr.  Mullan.  Appended  hereto  is  Exhibit  B,  showing  the  naval  his- 
tory of  this  officer.  Your  committee  are  therefore  satisfied  that  relief 
should  be  extended  in  this  case,  and  report  the  accompanying  bill  with 
an  amendment,  aud,  as  amended,  recommend  its  passage. 


Exhibit  A. 

The  c<Me  of  Lieutenant-Commander  H.  E.  Mullan. 

I.  Mr.  Mnllao  was  examined  for  protnotioQi  aod  reported  deticienti  morally  and  pro- 
feBDioually,  March  10,  1H75. 

At  the  end  of  a  year  from  that  date  (R.  S.,  sec.  1505),  and  no  sooner,  he  waa  entitled 
and  liable  to  re-examination. 

In  less  than  eleven  months  from  that  date  he  was  re-examined,  viz,  February  1  tnd 
2, 1876,  and  again  reported  professionally  and  morally  untit  for  promotion. 

This  second  examination  and  finding  before  his  year  of  probation  expired  most,  it 
seems  to  me,  be  set  aside  as  contrary  to  law. 

II.  If  the  revising  authority  examine  the  record  of  the  board  of  1875,  it  wiU  appesr 
that  until  now  it  has  never  been  submitted  for  approval  or  disapproval. 

Until  it  be  so  submitted  and  be  approved  it  is  incomplete,  and  has  no  effect  q}k>ii 
Mr.  Mullan's  rights. 

Until  such  approval,  Mr.  Mnllan's  year  of  suspension  cannot  hemn ;  and  if  there- 
port  of  March  10,  1875,  be  now  examined  and  approved  by  the  President  of  the  United 
Htates,  Mr.  Mullan  will  be  entitled  to  a  year  of  probation  from  the  date  of  that  ap- 
proval. 

This  is  the  second  reoson  for  disapproving  the  proceedings  and  report  of  Febnurr 
2,  1876. 

III.  The  two  records  and  findings,  viz,  of  1675  and  1876,  are  now  sent  together  to 
the  revising,  authority ;  those  of  1875  being  attached  as  an  exhibit  to  tthooe  of  1S76. 
In  both  records  the  finding  is  the  same,  viz,  professionally  and  moraUy  disqualified. 

If  the  revising  authority  examine  them,  the  first  inquiry  wiU  relate  to — 

1.  ProfeBsUmal  disqualification.  No  proof  of  this  is  furnished  by  the  record  unleMit 
be  in  the  assertion  that  Mr.  Mullan  was  "  examined." 

The  law  (sec.  1501)  says  "  his  examination  shall  be  recorded."    It  is  not  recorded. 
In  the  absence  of  recorded  question  or  answer  the  levising  authority  cannot  decide 
which  it  was  that  failed,  the  examination  or  the  candidate. 

2.  The  next  question  is,  is  Mr.  Mullan  proved  to  be 

MORALLY  DISQUAUFnEDt  ^ 

A.  The  law  (sec.  1499)  says  that  witnesses  present  shall  be  examined  under  osth. 
None  were  so  present  and  examined. 

B.  The  law  provides  (sees.  1499  and  1502)  that  the  board  wuLjf  examine  the  files  aod 
records  of  the  Navy  Department,  and  shall,  with  their  record,  present  to  the  Presideot 
of  the  United  States  any  matters  there  found  which  they  doomed  necessary  to  atMJst 
them  in  making  up  theirjodgment. 

No  such  matter  is  thns  presented. 

C.  The  law  (sec.  1499)  says  that  the  board  shall  have  power  to  take  teatimooy. 

Mr.  Mullan,  in  his  addresses  or  statements  to  the  board,  which  he  submitted  in  ac- 
cordance with  section  1500  of  the  Revised  Statutes,  and  in  his  complaint  to  the deiwrt- 
meat,  alleges  that  no  "  testimony  **  was  taken,  and  his  statement  is  legally  true. 
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III.— 2. 

(d.)  The  17  ex-parte  statemeDts  aDDexed  to  the  record  as  evidence  wonld  not  be  re- 
garded 88  testinjony  by  any  tribunal  which  knows  and  obeys  the  law  of  evidence. 

(e.)  Bnt  if  they  be  called  testimony,  still  they  do  not  famish  proof  that  jastifles  the 
finding  of  the  board. 

Only  two  of  them  are  verified  by  oath.  Fifteen  are  not.  One  is  neither  sworn  to  nor 
witnessed,  and  its  reception  was  an  abandonment  of  the  rnle  of  the  board  which  re- 
quired either  oath  or  witnesses.  Three  of  them  are  from  officers  jnnior  to  the  candi- 
date, who  woold  gain  advancement  by  his  degradation,  and  one  of  those  three  was 
from  an  officer  known  to  the  board,  as  Mr.  Mullan  states,  to  be  his  enemy  as  well  as 
his  junior.  Only  seven  of  these  seventeen  witnesses  had  been  his  immediate  comrades. 
Ten  bad  not,  and  the  board  knew  that  eight  or  ten  whom  they  did  not  interrogate  had 
held  that  relation  to  him.  Every  one  of  those  seven  spoke  well  of  him.  Two,  only, 
of  the  seventeen  refer  to  what  has  been  his  character  and  conduct  during  the  last  five 
years,  and  they  favorably. 

(f.)  The  board  wrongfully  refnsed  his  nrgent  request  to  have  the  whole  seventeen, 
or  any  other  officer,  interrogated  as  to  that  recent  period. 

(g.)  Mr.  Moilan's  sworn  statement,  which  the  law  (sec.  1500)  makes  evidence,  con- 
tradicts every  nnfavorable  statement. 

(b.)  So,  also,  do  the  ten  testimonials  which  he  produced  and  had  annexed  to  the 
recoid. 

III.— 3. 

fa.)  The  record  very  improperly  refers  to  accusations  made  to  the  department  in  1871, 
which  Mr.  Mnllan  then  denied,  and  which  the  department  then  deemed  unworthy  of 
notice. 

This  reference  is  an  imputation  on  the  department. 

(b.)  The  record  yet  more  improperly  refers  to  a  court-martial  of  1867,  which  sentenced 
Mr.  Mnllan  to  dismissal,  and  adds  that  this  sentence  was  set  aside  by  the  President  of 
the  United  States.  It  ought,  in  fairness,  also  to  have  stated  that  the  proceedings 
and  finding,  as  well  as  the  sentence,  were  set  aside  as  contrary  to  both  law  and 
eridence.  This  reference  is  an  imputation  on  both  the  department  and  the  President 
of  the  United  States. 

IV. 

The  revising  authority,  finding  that  Mr.  Mnllan's  letter  of  complaint  charges  on 
the  board  apparent  partiality  and  harshness,  will  consider  the  question, 

WAS  THE   BOARD   FAIR  AND   IMPARTIAL? 

As  shedding  light  on  this  inquiry,  the  revising  authority  will  observe — 

1st.  That  Uie  board  illegally  compelled  Mr.  Mullan,  nnder  oath,  to  answer  the  ques- 
tion whether  he  was  ever  tried  by  court-martial.  Neither  an  examining-board  nor  any 
other  tribunal  in  this  country  is  allowed  to  ask  a  party  under  examination  to  criminate 
himself. 

Mr.  Mnllan  might  well  feel,  as  he  says  he  did,  that  the  board  regarded  him  "  as  a  cul- 
prit, and  not  as  a  candidate." 

2d.  The  finding  of  the  board  was  influenced  by  facts  or  beliefs  which  are  not  in  the 
record* 

I  do  not  refer  to  questions  and  answers  not  recorded,  bnt  to  a  statement  of  the  presi- 
dent of  the  board,  made  to  the  Naval  Solicitor,  that  facts  and  reports  of  a  scandaloas 
character,  which  are  not  submitted  to  the  revising  authority,  influenced  the  judgment 
of  the  board. 

This  circumstance  alone  would  be  sufficient  and  constraining  reason  for  disapproving 
the  proceedings  and  findings  of  the  board. 


If  Mr.  Mullan  be  nnfit  for  promotion,  if  it  be  desirable  to  put  him  ont  of  the  service 
aod  to  keep  him  ont,  the  conduct  and  record  of  proceedings,  and  the  finding  of  the 
examining  board  in  his  case,  must  be  above  and  beyond  doubt,  suspicion,  or  shadow 
of  irregularity ;  the  proofs  fully  recorded,  conclusively  clear,  obtained  by  legal  methods^ 
from  legitimate  sources,  and  irresistible  in  force  and  weight. 

L«S8  than  this  ought  not  to  put  him  out,  less  than  this  cannot  keep  him  ont,  of  the 
^rvice,  for  Congress,  as  in  so  many  like  cases,  will  be  sure  to  reinstate  him  after  in- 
specting snch  a  record  as  is  now  submitted  to  the  revising  authority. 

Already  the  Maryland  Congressional  delegation  have  asked  for  careful  consideratioD 
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of  Mr.  MiiUaD's  case,  and  their  action  may  be  regarded  as  very  Bignifictnt  of  fataie 
legifllation  if  Mr.  Mnllan  appears  to  fall  a  victim,  not  to  his  own  miscondact,  bat  to 
an  nnfoir  or  insnffioient  examination. 

Finally,  I  respectfally  advise  that  these  proceedings  and  findings  be  diaapproye^. 
«nd  that  Mr.  Mullan  be  ordered  before  anotner  and  an  impartial  board,  precisely  as 
though  the  board  of  1875  had  never  examined  him. 

JOHN  A.  B0LLE8, 

SawU  bolidtor. 
March  3, 1876. 


Exhibit  B. 

statement  of  service  of  Horace  E,  Mullan,  laie  Ueutenant-oommander  United  Siat€$  Sary. 

25th  September,  1857,  appointed  acting  midshipman;  30th  April,  1861,  detached 
from  Naval  Academy  and  ordered  to  the  navy-yard,  Washington ;  2d  September,  l^^il. 
detached  from  the  Anacoscia  and  to  the  Unadilla,  as  acting  master;  3d  Jane,  1*^1. 
warranted  passed  midshipman  from  1st  June,  1861 ;  14th  September,  1861,  detacb«^ 
from  Unadilla,  and  be  ready  for  orders  to  the  Curlew ;  23d  September,  1861,  to  tbr 
Cnrlew,  as  acting  master ;  16th  July,  1862,  promoted  to  lieutenant ;  13th  November. 

1862,  detached  from  the  Florida ;  lltb  December,  1862,  to  the  Iroqnois;  9th  Deoember, 

1863,  detached  and  to  the  Naval  Academy;  10th  February,  1864,  det<ached  and  to  the 
Mendota ;  5th  March,  1864,  detached  and  to  the  Nereus ;  18th  May.  1865,  detaebed  »i 
wait  orders ;  16th  Judo,  1865,  to  the  Brazil  squadron ;  22d  June,  1865.  previous  onk& 
revoked  and  wait  orders ;  26th  June,  1865.  to  the  Cyane,  Pacific  ;  14th  May,  l(^d^ 
tached  and  to  the  Dacotah;  25th  July,  lo66,  promoted  to  lieutenant-commander;  3d 
July,  1867,  detached  from  the  Wateree  by  Bear-Admiral  Dahlgren.  and  placed  uoder 
arrest,  arrived  in  New  York  21st  July,  1867 ;  25th  June,  1867,  at  Callao,  Pom,  was  tned 
by  general  court-martial  on  board  the  Fredonia,  on  charges  of  '^  drunkenness  and  Man- 
dalous  conduct,''  preferred  by  Rear- Admiral  Dahlgi-en,  round  guiltv  and  sentenced  to 
be  dismissed  from  the  Navy  of  the  United  States;  sentence  set  aside  by  the  PretidtiLt 
of  the  United  States ;  8th  August,  1867,  relieved  from  arrest ;  14th  August,  1867,  wait- 
ing orders ;  30th  September,  1867,  to  the  Piscataqua ;  5th  December,  1870,  detaeb«d 
from  the  command  of  the  Idaho ;  10th  October,  and  wait  orders  from  30th  instant ;  'Mb 
March,  1871,  to  equipment  duty  navy-yard.  New  York;  27th  April,  1871,  detached »rd 
to  the  receiving-ship  Vermont :  20tli  January,  1872,  detached  and  wait  orders ;  \^^ 
March,  1872,  executive  of  the  Powhatan  |  9th  May,  1672,  detached  and  wait  orden'. 
27th  January,  1874,  to  the  North  Atlantic  Station ;  5th  May,  1874,  executive  of  tU 
Colorado ;  13th  July,  1874,  detached  and  wait  orders ;  2dth  January,  lc?75,  to  examiDa^ 
tion  preliminary  to  promotion  1st  February ;  25th  January,  1876,  to  examination  pr>- 
liminary  to  promotion  ;  3d  April,  1876,  to  examination  preliminary  to  promotiuo;  i'l*t 
August,  1876,  dropp<;d  from  the  service. 
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IN  THE  SENATE  OP  THE  UNITED  STATES. 


May  22,  1878.— Ordered  to  be  printed. 


Mr.  Blains,  from  the  Committee  on  Bales,  submitted  the  followiog 

EEPORT: 

The  Committee  on  Bales  ask  leave  to  report  a  series  of  joint  rules, 
to  be  proposed  to  the  House  of  Bepresentatives. 

They  are  the  same  joint  rules  in  force  in  former  Congresses,  except- 
ing therefrom  the  22d  joint  rnle,  prescribing  the  proceedings  in  regard* 
to  counting  the  electoral  votes  of  States,  and  adding  a  rule  in  regard 
to  general  legislation  on  appropriation  bills. 
Bespectfally  submitted,  with  the  accompanying  resolution. 

J.  G.  BLAINE, 
T.  W.  FEEEY, 
A.  S.  MEBBIMON, 

Committee  on  Rules, 

Resolved,  That  the  following  joint  rules  be  proposed  to  the  House  of 
Representatives : 

JOINT  BDLES  OP  THE  TWO  HOUSES. 
OONFEBBNGES. 

1.  In  every  case  of  an  amendment  of  a  bill  agreed  to  in  one  House 
sod  dissented  to  in  the  other,  if  either  House  shall  request  a  conference, 
aad  appoint  a  committee  for  that  purpose,  and  the  other  House  shall 
also  appoint  a  committee  to  confer,  such  committee  shall,  at  a  convenient 
hoar,  to  be  agreed  on  by  their  chairmen,  meet  in  the  conference  cham- 
ber, and  state  to  each  other,  verbally  or  in  writing,  as  either  shall 
choose,  the  reasons  of  their  respective  Houses  for  and  against  the 
amendment,  and  confer  freely  thereon. 

(15  April,  1789. 
MESSAGE  SENT  TO  HOUSE  OF  BEPRESENTATIVES. 

2,  When  a  message  shall  be  sent  from  the  Senate  to  the  House  of 
Representatives,  it  shall  be  announced  at  the  door  of  the  House  by  the 
Doorkeeper,  and  shall  be  respectfully  communicated  to  the  Chair  by  the 
person  by  whom  it  may  be  sent.  , 

Digitized  by  V^OOQIC 


2  JOINT  RULES  OF  THE  TWO   HOUaSB. 

SBBSAOB  HOTJBE  €RP  KlBnsESERTATiVBS  TO  9BXU%, 

8.  The  same  ceremony  shall  be  observed  when  a  message  shall  be 
sent  from  the  Hoase  of  Bepresentatives  to  the  Senate. 

B7  WHOX  1CS88A0B0  HAT  BX  8EIIT. 

4.  Messages  shall  be  sent  by  sach  persons  as  a  sense  of  propriety  in 
each  House  may  determine  to  be  proper. 

VSOrROSBED  BnXS. 

5.  While  bills  are  on  their  passage  between  the  two  Bouses  they  dull 

be  on  paper,  and  ander  the  signature  of  the  Secretary  or  Clerk  of  each 

House,  respectively. 

[6AiigiMk,n». 
SHBOLI^BD  BILLS. 

6.  After  a  bill  shall  have  passed  both  Houses  it  shall  be  4uly  enrolled 
on  parchment  by  the  Clerk  of  the  House  of  A^resentatives,  or  tbe 
Secretary  of  the  Senate,  as  the  bUl  may  have  originated  in  the  one  or 
the  other  House,  before  it  shall  be  presented  to  the  President  of  the 
United  States. 

[6  Angut.  i:». 
EXAMINATION  OF  BNBOLLED  BILLS. 

7.  When  bills  aie  enrolled  they  shall  be  examined  by  a  joint  commit- 
tee of  two  from  the  Senate  and  two  from  the  House  of  Bepresentatives 
appointed  as  a  standing  committee  for  that  purpose,  who  shall  carefiillv 
compare  the  enitriment  with  the  engrossed  bills,  as  passed  in  the  two 
Houses,  and  correcting  any  errors  that  may  be  discovered  in  the  eo- 
rolled  bills,  make  their  report  forthwith  to  their  respective  Houses. 

f6  Augiwt,  1780-1  FbK.  iPK, 
SIGNINa  OF  BNBOLLBD  BILLS. 

8.  After  examination  and  report,  each  bill  shall  be  signed  in  the  re 
spective  Houses,  first  by  the  Speaker  of  the  House  of  Bepreaentativec. 
then  by  the  President  of  the  Senate. 

[6  Angiwt  IT^ 
PBESENTATION  OF  BN&OLLBB  BILLS  TO  HffE  PBESIBBNT. 

9.  After  a  bill  shall  have  been  thus  signed  in  each  House,  it  shall  U 
presented  by  the  said  committee  to  the  President  of  the  Umted  Stst<^ 
for  his  approbation  (it  being  first  indorsed  on  the  back  of  the  roll,  cer- 
tifying in  which  House  the  same  originated,  which  endorsement  sha 
be  signed  by  the  Secretary  or  Clerk,  as  the  case  may  be,  of  the  Hoal 
in  which  the  same  did  originate),  and  shall  be  entered  on  the  joorasi 
each  House.  The  said  committee  shall  report  the  day  of  pmaalatiofl 
to  the  President ;  which  time  shall  also  be  carefully  entered  on  th 
journal  of  each  House. 
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JOINT  RULEB  OF  THB  TWO  HOUIBB.  3^ 

SAMB  PBOCBSDmCNB  AB  ABOVE  ON  OBOUBBS,  BBSOLUTSOlfB,  AND  VOTES, 

AS  ON  BILLS. 

10.  AU  orders,  reaolations,  and  votes^  which  are  to  be  presented 
to  the  President  of  the  United  States  for  his  approbation,  shall  also,  in 
the  same  manner,  be  previously  enrolled,  examined,  and  signed ;  and 
shall  be  presented  in  the  same  manner,  and  by  the  same  committee,  as 
provided  in  the  cases  of  bills. 

[6  Aagnst,  17W. 
JOINT  ADDBESS  TO  TUB  PBESIDENT. 

11.  When  the  Senate  and  House  of  Representatives  shall  jadge  it 
proper  to  make  a  joint  address  to  the  President,  it  shall  be  presented 
to  bim  in  his  audience  chamber  by  the  President  of  the  Senate,  in  the 
presence  of  the  Speaker  and  both  Houses. 

[6Ai|giut.  1189. 
NOTICE  OF  REJECTED  BILL. 

12.  When  a  bill  or  resolution  which  shall  have  passed  in  one  House 
is  rejected  in  the  other,  notice  thereof  shall  be  given  to  the  House  in 
which  the  same  shall  have  passed. 

[lOAiig«8k,1790. 
BBJECTEB  BILI.  NOT  EENEWED  WITHOUT  TEN  DAYS'  NOTICE. 

13.  When  a  bill  or  resolution  which  has  been  passed  in  one  House 
shall  be  rejected  in  the  other,  it  shall  not  be  brought  in  during  the  same 
session  without  a  notice  of  ten  days  and  leave  of  two-thirds  of  that 
House  in  which  it  shall  be  renewed. 

[10  June,  1790. 
PAPERS  TO  BE  SENT  WITH  BILLS. 

14.  Each  House  shall  transmit  to  the  other  all  papers  on  which  any 
bill  or  resolution  shall  be  founded. 

[10  June,  1790. 
ADHEBENCS  BY  EACH  HOUSE  DBSTBOYS  BILL. 

15.  After  each  House  shall  have  adhered  to  their  disagreement,  a  bill 
or  resolution  shall  be  lost. 

[10  Jnn^,  179<). 

BILL  NOT  TO  BE  SENT  TO    OTHER    HOUSE   ON  THREE  LAST  DAYS  OF 

SESSION. 

*  16.  Ko  bill  that  shall  have  passed  one  House  shall  be  sent  for  con- 
currence to  the  other  on  either  of  the  last  three  days  of  the  session. 

BILL  NOT  TO  BE  SENT  TO  THE  PRESIDENT  ON  LAST  DAY  OF  SESSION. 

*  17.  No  bill  or  resolution  that  shall  have  passed  the  House  of  Eep^ 
resentatives  and  the  Senate  shall  be  presented  to  the  President  of  the 
United  States  for  his  approbation  on  the  last  day  of  the  session. 

*  By  tbe  90th  rale  of  Senate:  A  motion  to  snspend  or  oonoor  in  reaolntion  of  H.  R.  to  saftpend  the 
16th  and  17th  Joint  Bales,  or  either  of  them,  shall  always  be  in  order,  immediately  oonsidered,  and 
decided  withont  debate.  t 

Digitizdl?if*Y0l^€)gle 


4  JOINT  RULES   OF  THE   TWO  HOUBEB. 

PBINTINO  OF  BILLS  BY  THE  OTHEB  HOX7SB. 

18.  When  bills  which  have  passed  one  House  are  ordered  to  be  prioUd    i 
in  the  other,  a  greater  namber  of  copies  shall  not  be  printed  than  may 
be  necessary  for  the  nse  of  the  House  making  the  order. 

(9Feb.t8B. 
SALE  OP    INTOXICATING  LIQUORS  FOBBIPDEN. 

19.  No  spiritnons  or  malt  liqnors  or  wines  shall  be  offered  for  sale, 
exhibited,  or  kept  within  the  Capitol,  or  in  any  room  or  building  con- 
nected therewith,  or  on  the  public  grounds  adjacent  thereto.  And  it 
shall  be  the  duty  of  the  Sergeant-at-arms  of  the  two  Houses,  under  the 
supervision  of  the  presiding  officers  thereof,  respectively,  to  enforce  the 
foregoing  provisions.  And  any  officer  or  emploj6  of  either  House  who 
shall  in  any  manner  violate,  or  connive  at  the  violation,  of  this  rale 
shall  be  dismissed  from  office. 

[18  Sep..  1837— H.  R,  96  Feb.,  1844-&,  30  lla.v«  IsH. 
JOINT  COMMITTEE  ON   THE  LIBRARY. 

20.  There  shall  be  a  Joint  Committee  on  the  Library,  to  consist  of 
three  members  on  the  part  of  the  Senate  and  three  on  the  part  of  the 
House  of  Bepresentatives,  to  superintend  and  direct  the  expenditure 
of  all  moneys  appropriated  for  the  Library,  and  to  perform  such  other 
duties  as  are  or  may  be  directed  by  law. 

rS.,  ft  Dee.,  1843-H.  R.,  7  Dec.  IMS- 
CONTINUANCE  OP  BUSlNESft  AT  SUBSEQUENT  SESSION. 

21.  After  six  days  from  the  commencement  of  a  second  or  subsequent 
session  of  Congress,  all  bills,  resolutions,  or  reports,  which  originated 
in  either  House,  and  at  the  close  of  the  next  preceding  session  remained 
undetermined  in  either  House,  shall  be  resumed  and  acted  on  in  the 
same  manner  as  if  an  adjournment  had  not  taken  place. 

[U  Aafut,  1^ 
FORBIDDINa  OENERAL  LEGISLATION  ON  APPROPRIATION  BILLS. 

21  A  general  appropriation  bill  shall  not  contain  any  provisioQ  of 
general  legislation  other  than  such  as  appropriates  money  for  purposes 
already  designated  by  law ;  but  this  rule  shall  not  be  so  constraed  as  to 
prevent  appropriations  in  bills  providing  for  improvements  of  rivers 
and  harbors  for  new  river  and  harbor  improvements. 
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45th  Conobess,  \  SENATE.  (  Hepobt 

2d  Session.       f  \  No.  405. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 


May  22, 1878. — Ordered  to  be  printed. 


Mr.  Sargent,  from  the  Committee  on  Naval  Affairs,  submitted  the  fol- 
lowing 

REPOET: 

[To  accompany  bill  H.  R.  1918.1 

The  Committee  on  Naval  Affairs,  to  whom  was  referred  the  bill  {H.  R.  1918) 
far  the  relief  of  Milton  B.  Gushing ^  Paymaster  United  States  Navy^  re- 
spectfully report: 

The  facts  in  this  case  are  fally  and  correctly  stated  in  the  report  of 
the  Hoase  Committee  on  Naval  Affairs,  as  follows : 

That  this  officer  was  appointed  in  the  naval  service  of  the  United  States  in  1864.  In 
Apnl,  1866,  he  having  been  ordered  to  relieve  Acting  Assistant  Paymaster  Frank  K. 
Moore,  in  charge  of  naval  accounts  at  New  Orleans,  Paymaster  Cashing  receipted  a 
reqaisi  tion  previonsly  made  by  said  Moore  npon  Paymaster  Henry  H.  Fangbom,  the 
paymaster  of  the  West  Onlf  squadron,  and  received  ^0,000  thereon,  which  money  had 
been  sent  by  Paymaster  Pangbom  fh>m  Pensaoola  for  the  use  of  the  New  Orleans  station, 
as  said  Moore  had  suggested  that  it  would  be  better  for  Paymaster  Gushing  to  receive 
the  money  direct  from  Pavmaater  Pangbom  than  for  him  (Moore)  to  reopen  his  books, 
vhich  had  been  closed.  Acting  Assistant  Paymaster  Moore's  requisition,  receipted  by 
Coshing,  was  transmitted  to  Pangbom.  In  the  month  of  May  foUowins  Paymaster 
Cashing  received  a  threatening  letter  from  Paymaster  Pangbom,  complaining  that 
said  Curing's  receipt  upon  Moore's  requisition  was  informal,  and  peremptorily  demand- 
ing a  new  requisition  and  receipt  as  a  substitute.  In  obedience  to  Paymaster  Pang- 
bom's  letter,  regarded  as  an  order  from  his  superior  officer.  Paymaster  Cashing  made 
a  new  requisition,  which  he  intmsted  to  Acting  Assistant  Paymaster  Qeorge  W.  Brown, 
who  was  going  then  to  Pensacola,  to  deliver  to  Paymaster  rangbom,  in  exchange  for 
the  requisition  and  receipt  complained  of.  The  receipt  to  the  to-be  substituted  requi- 
sition was  left  in  blank  as  to  amount,  to  be  filled  out  at  the  time  of  exchange  by  Pang- 
bora  or  Brown.  Before  said  Brown  could  personally  attend  to  this  tmst  he  was  taken 
sick  with  small-pox,  and  sent  the  to-be-substituted  requisition  to  Paymaster  Pangborn. 
Some  time  after,  upon  his  recovery,  Mr.  Brown  made  inquiry  of  the  chief  clerk  of  Pay- 
master Pangbom,  one  James  A.  McCoy,  who  told  him  that  the  original  requisition  com- 
plained of  had  been  forwarded  to  Paymaster  Cushing  at  New  Orleans.  Paymaster  Pang- 
bom died  about  this  time,  and  said  McCoy  settled  his  final  accounts,  and  he  trans- 
mitted therewith  the  original  requisition  which  Moore  had  made  and  Paymaster  Cush- 
ing had  receipted  for  t^,000,  and  also  the  substituted  requisition  and  receipt—the 
latter,  however,  filled  in  for  $10,000,  in  the  handwriting  of  said  McCoy;  which  act  of 
filling  in  and  placing  to  the  credit  of  Paymaster  Pangbom's  account  was,  as  the  proofs 
before  your  committee  show,  in  our  opinion,  a  fraud  upon  said  Paymaster  Cashing. 
The  proofs  consist  of  the  affidavits  of  Arthur  Sibley,  Paymaster  Cushing's  clerk 
at  New  Orleans,  now  of  Boston,  Mass.;  John  F.  Ferguson,  of  boston,  Bfass. ;  Frank  K. 
Moore,  late  acting  assistant  paymaster.  United  States  Navy,  whom  Paymaster  Cashing 
relieved,  now  of  New  Orleans,  La.:  Mrs.  Ellen  D.G.  Cashing:  Paymaster  M.B.  Cushing; 
the  indorsement  of  Ex-Comptroller  J.  M.  Brodhead ;  and  the  letter  of  ComptroUer  C. 
C.  Carpenter,  of  the  United  States  Treasury,  based  on  proofs  on  file  in  the  Treasury 
Det»artment 

The  committee  have  also  before  them  the  letter  of  the  Fourth  Anditor, 
expressing  his  opinion  that  Gashing  never  received  the  money  in  qaes- 
tion,  and  that  his  statement  and  that  of  his  witnesses  are  true. 

We  concnr  in  the  propriety  of  granting  the  relief  asked,  and  report 
the  bill  back  and  recommend  its  passage. 
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i5TH  G0NOBE8S, )  SENATE.  i  Report 

2d  Smian.       f  \  No.  406. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 


May  21, 1878.— Ordered  to  be  printed. 


Mr.  INGALLS,  from  the  Committee  on  Indian  Affairs,  submitted  the  fol* 

lowing 

REPORT: 

[To  acoompany  bill  S.  230.] 

The  Committee  an  Indian  Affairs^  to  whom  was  referred  the  bill  {8.  230) 
entitled  ^*'A  bill  to  authorize  and  enable  the  Eastern  Band  of  the  Chero- 
kee Indiana  to  institute  and  prosecute  a  suit  in  the  Court  of  Claims 
against  the  Cherokee  Xation^  respectfully  submit  the  following  report : 

There  has  been  a  controversy  between  the  Eastern  Band  of  the  Chero- 
kee Indiana  and  the  Cherokee  Nation  living  west  of  the  Mississippi 
River ;  the  Eastern  Band  claiming  a  pro  rata  share  of  moneys  arising 
from  the  sale  by  the  Western  nation  of  laud  and  property  which  the 
£ast4»rn  Band  claim  belonged  in  common  tO'  the  whole  people  of  the 
Gherokees. 

A  treaty  was  entered  into  between  the  United  States  and  the  Chero- 
kee Nation  on  the  29th  of  December,  1835,  secnring  certain  rights  to 
the  Cherokee  Nation,  and  subsequently,  on  the  26th  of  May,  1836,  an 
agreement  was  entered  into  between  the  representatives  of  that  portion 
of  the  Cherukees  who  went  west  of  the  Mississippi  Biver  and  that  por- 
tion of  the  people  of  that  nation  who  remained  east  of  the  Mississippi 
River  who  are  known  and  treated  with  by  the  Government  of  the  United 
States  under  the  name  of  the  Eastern  Band  of  the  Cherokee  Indians. 
Thin  Eastern  Band,  so  called,  has  an  organization  of  its  own  independent 
of  that  ot  the  Cherokee  Nation  proper,  west  of  the  Mississippi  Eiver. 
This  agreement  was  intended  to  fix  the  respective  rights  of  the  Eastern 
and  Western  Cherokees,  under  the  treaty  before  mentioned.  The  con- 
troversy also  depends  in  part  npon  a  supplemental  treaty  between  the 
United'States  and  the  Cherokee  Nation  of  May  23, 1840,  toaching  the 
subject-matter  now  in  controversy. 

Attorney-General  Mason,  in  1845,  and  Attorney-General  Crittenden, 
n  1851,  gave  opinions  which  sust-aineil  the  rights  claimed  by  said  East- 
ern Band.  The  Secretary  of  War,  in  July,  1830,  and  the  Commissioner 
)f  Indian  Affairs,  E.  P.  Smith,  in  December,  1875,  also  gave  opinions  to 
;he  same  effect.    Bat  the  controversy  has  never  been  settled. 

In  the  opinion  of  your  committee,  it  is  important  that  this  controversy 
(hould  be  settled,  and  a  conrt  of  justice  would  seem  to  be  the  proper 
>laee  for  its  settlement.  And,  inasmuch  as  the  controversy  is  one  which 
LTines  exclusively  under  the  treaties  and  laws  of  the  United  States,  it  is 
I  case  falling  within  the  judicial  power  of  the  United  States,  without 
•e^ard  to  citizenship  or  alienage  of  the  respective  parties.  t 
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2  SUIT  AGAINST  CHEROKEE   NATION. 

Yonr  committee,  therefore,  retarD  the  bill  with  a  recommeodatioa  that 
it  be  passed  with  the  following  amendments : 

In  section  3,  line  3,  strike  oat  the  words  ^*  or  writ  of  error"  and  in- 
sert instead  thereof  the  words  "  by  either  party," 

Strike  ont  section  4  and  insert  ^^That  the  United  States  shall  be  made 
a  party  to  such  snit,  and  it  shall  be  the  daty  of  the  Attorney  Generdl 
to  enter  an  appearance  in  behalf  of  the  United  States." 

Strike  out  of  section  7,  in  lines  6  and  7,  all  after  the  word  ^'coancil.' 
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IN  THE  SENATE  OF  THE  UNITED  STATES. 


Mat  24, 1878.— Ordered  to  be  printed. 


Mr.  SPENCSBy  from  the  Committee  on  Military  Affairs,  sabmitted  the 

following 

REPORT: 

[To  aooompany  biU  S.  1306.] 

The  Committee  an  Military  AffairSj  to  whom  was  referred  the  petition  of 
Perry  E.  Brocchus^  administrator  of  the  estate  of  Aiigustin  Mauriny 
deceased^  praying  the  passage  of  a  law  authorizing  payment  of  the  amonnt 
of  a  draft  for  $500,  drawn  by  Col.  John  B.  Grayson^  acting  commissary 
of  subsistence.  United  States  Army^  at  Santa  F4j  K.  Hex,.  May  4, 1861, 
for  supplies  furnished  United  States  troops^  and  which  draft  is  aUeged 
to  have  been  lost,  have  had  the  same  under  consideration,  and  submit  the 
foUounng  report : 

^  The  record  shows  that  on  the  4th  day  of  May,  1861,  Col.  John  B. 
Grayson,  then  acting  commissary  of  subsistence  for  the  Military  De- 
partment of  New  Mexico,  drew  a  check  or  draft  on  the  assistant  treas- 
nrer  at  New  York  for  $500,  in  favor  of  and  payable  to  the  order  of 
Lieat  W.  B.  Lane,  United  States  Army,  acting  assistant  commissary 
of  subsistence,  which  draft  or  check  was  paid  oat  in  the  coarse  of  offi- 
cial dnty  by  said  Lane  to  B.  P.  Kellogg  at  Fort  Fillmore,  in  New  Mex- 
ico, in  payment  for  supplies  furnished  for  the  use  of  troops,  and  that 
the  draft  passed  by  indorsement  through  several  hands  until  it  reached 
and  became  the  property  of  Augustin  Maurin,  on  behalf  of  whose  estate 
this  x>etition  is  made.  This  check  or  draft  was  lost  in  transmission 
through  the  mails  and  was  never  paid. 

It  further  appears  that  the  check  was  presented  at  the  subtreasury  in 
New  York  in  March,  1863,  and  payment  was  refused^  upon  the  ground 
that  the  same  *^  was  not  authorized;"  and  that  thereupon  Mr.  Maurin 
transmitted  the  check  by  mail  to  Mr.  Mercier,  the  French  minister  at 
Washington  (Maurin  being  a  citizen  of  France,  and  in  no  wise  engaged 
on  behalf  of  the  late  Confederacy  or  complicated  therewith),  in  oraer 
that  Mr.  Mercier  might  use  his  official  influence  to  obtain  payment,  but 
the  check  never  reached  him,  and  was  lost  or  mislaid  in  the  mails. 

It  also  appears  the  delay  in  the  presentation  of  the  draft  or  check 
from  May  4, 1861,  to  March,  1863,  was  owing  to  the  capture  by  the  Con- 
federate forces  of  the  Mesilla  Valley,  in  New  Mexico,  where  Mr.  Maurin 
lived,  catting  off  all  communication,  by  mail  or  otherwise,  from  New 
York  for  more  than  a  year,  and  that,  so  soon  as  was  possible,  Mr.  Maurin 
forwarded  the  check  to  August  Belmont  &  Co.,  at  New  York,  for  collec- 
tion, with  the  result  as  above  stated. 

Upon  this  claim  being  presented  to  the  accounting  officers  of  the 
Treasury,  its  equities  and  justice  were  admitted,  but  the  Second  Comp- 
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troller  held  that  inasmuch  asOolonel  Grayson  bad  Babsequently  joined 
the  Confederate  cause,  and  that  at  the  date  thereof  he  only  having 
$222.25  to  his  credit  at  the  assistant  treasurer's  office,  the  draft  could 
only  be  paid  to  that  extent  and  no  more.  This,  although  it  was  ecu- 
ceded  that  at  the  time  of  the  drawing  of  the  check  it  was  drawn  against 
funds  absolutely  to  his  credit  in  due  course  of  official  business,  and  tbat 
the  same  was  properly  paid  out  for  supplies  and  duly  accounted  for  by 
Lieutenant  Lane,  and  had  legally  passed  into  the  possession  of  Manria 
for  value.  Payment  of  this  check,  as  will  be  seen  from  the  following 
official  documents,  was  recommended,  in  May,  1866,  by  General  Shiras, 
assistant  commissary-general  of  subsistence,  and  Hon.  John  Wilson, 
Third  Auditor  of  the  Treasury. 

Office  Commissary-General  of  Subsistence, 

WoBhingUm  City,  Jfoy  5, 1866. 
Sir  :  I  have  the  honor  herewith  to  inolose  the  claim  of  Aoguatin  Maario,  with  all 
the  papers  received  relative  thereto,  for  the  payment  of  $500,  the  amount  of  a  check 
alleged  to  have  been  numbered  1728,  dated  "  Santa  F6,  N.  Mex.,  May  4,  1461,''  and 
drawn  by  Col.  J.  B.  Grayson,  commissary  of  sabsisteinoe,  on  the  assistant  treas  nrer  of 
the  United  States  at  New  York,  in  favor  of  Lieut.  W.  B.  Liane,  acting  commissary  of 
snbsistence,  and  by  said  Lieut.  W.  B.  Lane  indorsed  and  transferred  to  B.  P.  KeUsy  io 
payment  of  purchase  of  subsistence  stores  in  the  month  of  June,  1861 ;  said  check,  nom- 
oered  and  described  as  above,  as  is  alleged,  having  been  subsequently  indorsed  by  said 
R.  P.  Kelley  and  sold  to  Gillett  A.  Coohran,  and  by  them  indoraad  and  paid  over  to  Ba- 
oho^  Qranafean  Sl  Co.,  by  whom  it  was  sold  without  their  indoxaement  to  the  pretest 
claimant,  Augustin  Manrin,  by  whom  it  was  indorsed,  and,  as  is  aUe^^,  while  itill 
his  property,Toet  in  the  mail  en  route  from  New  Mexico,  in  1863,  and  respectfully  ioTito 
your  attention  to  the  letter  of  Bvt.  Lieut.  Col.  W.  B.  Lane,  the  statements  of  which  ar« 
corroborated  by  the  returns  of  Capt.  W.  B.  Lane,  Third  United  States  Cavaliy,  secoDd 

Suarter,  1861,  so  far  as  that  he  therein  acknowledges  to  have  repeived  from  CoL  J.  B. 
frayson,  commissary  of  subsistence,  May  11, 1861,  $30,000,  and  on  the  18th  June,  HU, 
purchased  from  and  paid  to  R.  P.  Kelley  for  11,760  poundsof  flour,  at  l^.,|l,411.2U.aa 
per  voucher  No.  4,  abstract  of  purchase ;  and  respectfully  recommend  the  payment  of 
the  amount  of  said  draft,  should  it  appear  frt>m  the  books  of  the  Treasory  Mpartmeot 
that  said  draft  itself  has  not  been  paid,  upon  the  said  Augustin  Manrin  filing  as  in- 
demnity bond  holding  the  United  States  free  from  all  loss  oy  the  preseotation  or  pay- 
ment of  the  said  draft  itself. 

Very  respectfully,  your  obedient  servant, 

A.  £.  8HIRA8, 
AseUtant  CommUamy-Generol  of  Subeiettnce. 
Hon.  John  Wilson, 

Third  Auditor^  'Treasury  Department. 


Treaburt  Drparthxnt, 
Third  Aumot'%  Ofice,  Ma^  9,  ld6& 

Sir  :  I  have  the  honor  to  transmit  herewith  the  papers  in  the  claim  of  AagustiD 
Maurin,  of  Mesilla,  N.  Mex.,  for  the  recovery  of  |500,  the  amount  of  a  lost  check,  Um 
your  decision. 

In  1861  Col.  J.  B.  Grayson,  commissary  of  subsistence,  drew  a  check,  No.  1728,  for  ^Kl 
with  several  others  of  similar  amounts,  in  favor  of  Lieut.  W.  B.  Lane,  Mounted  Bided 
and  acting  commissary  subsistence,  on  the  assistant  treasurer  at  New  York.  This  check 
was  indoreed  by  Lieutenant  Lane,  snd  passed  to  R.  P.  Kelly  in  payment  for  flour,  sod 
by  him  transferred  by  indorsement  to  Gillett  ^  Cochran,  and  by  them  toBachor  GraixU 
jean  &  Co.,  by  whom  it  was  sold  and  delivered  to  the  present  claimant  without  their 
indorsement. 

^  Some  time  after  the  issuing  of  the  checks  to  Lieutenant  Lane,  Colonel  Orayson  re- 
signed his  commission  and  joined  the  Confederate  or  rebel  service.  The  funds  to  his 
credit  with  the  assistant  treasurer  at  New  York  were  withdrawn  by  the  govemmeut. 
The  rebels  took  possession  of  and  held  and  occupied  Mesilla,  the  residence  of  the  clsiiu- 
ant,  and  no  communication  with  the  loyal  States,  as  is  alleged,  could  be  had  for  a  year 
and  upward. 

In  1863  the  claimant,  through  August  Belmont  &,  Co.,  presented  the  check  to  the  assist- 
ant treasurer  at  New  York,  who  refused  payment.  It  was  returned  to  him  in  New  Mexico, 
and  by  him  transmitted  to  the  French  minister  at  Washington  to  secure  its  payment  (aa 
Mr.  Msnrin  is  a  citizen  of  France),  and  was  lost,  as  alleeed,  in  the  mail  between  the 
Territory  and  the  place  of  its  destination.  The  letter  reached  the  French  minister,  bot 
the  check  was  missing-— supposed,  as  represented  by  Hon.  Mr.  Chaves.  Delegate  from 
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New  Mexico,  who  bM  charge  of  the  claim,  to  bave  been  abstracted  by  a  peraon  wbo  had 
oomniitted  Bimilar  depredations  on  the  xnaila,  and  afterward  fled  to  Canada. 

There  is  nothing  in  the  evidence  conflicting  with  or  tending  to  throw  a  donbt  oyer 
the  title  of  Maarin  to  the  check ;  bat  as  it  is  not  presented,  and  the  last  preceding  iu- 
donees  sold  and  trangfeEied  it  without  indaiaemeot,  the  ownership,  of  coarse,  is  not  as 
coDclufliTely  established  ae  if  he  had  the  possession  of  it.  His  title,  howeyer,  is  sop- 
ported  by  his  own  statement  under  oath,  and  corroborated  by  ovideace  as  aatisfactory 
as  it  could  be  ander  the  circumstances  or  the  case. 

The  first  indorsee,  Kelley,  is  dead,  and  Gillett  &  Cochran,  his  indorsees,  haye  remoyed 
from  the  Territory,  liaarin  testifies  to  his  ownership,  and  details  the  history  of  the 
check  while  controlled  by  him,  and  until  mailed  by  the  French  minister.  Frank  Hig- 
gioe  testifies  he  has  the  possession  of  Kelley's  books,  and  from  his  memory  and  knowl- 
edge belieyes  the  charge  in  Kellev's  books,  p  aid  "  Cochran  $500,''  to  mean  a  payment 
with  this  check — made  June  24, 1861.  Jales  H.  Jeanveralt  testifies  he  was  a  partner 
of  Bachoy,  Grandjean  &,  Co.,  indorsees  of  Qillett  &  Cochnm,  and  in  June  or  July,  1861, 
they  sold  and  transferred  the  check,  with  out  indorsement,  to  Augnstin  Maurin.  Cap- 
tain or  Brevet  Lieutenant-Colonel  Lane  reports  that  his  check-book  shows  that  he  gave 
the  check  No.  1728,  for  9500,  to  Kelley  in  payment  for  commissary  stores,  and  althoagh 
he  caoBOt  trace  it  further,  be  believes  the  claim  of  A.  Maarin  to  be  correct.  The  Com- 
misBanr-Geaeral  of  Subsistenoe  states  that  the  atorea  Hor  which  it  was  given  were  taken 
up  and  accounted  ibr  in  Colonel  Lane's  aoooonty  and  reoommends  its  paymenti  if  the 
hooks  of  the  Treasury  show  that  it  has  not  been  paid. 

To  indemnify  and  save  ha  miless  the  government,  should  the  check  be  presented 
hereafter  and  paid,  the  daiman  t  files  a  bond  signed  in  his  name  by  his  attorney  in  fact 
and  two  suvetiea.  The  power  of  attorney,  without  particularly  spedfjf ing  the  signing 
of  the  bond,  oonfiirs  general  powers  to  do  everything  needful  and  necessary  to  be  done, 
and  is  believed  to  be  ample  lor  that  purpose. 

Upon  a  review  of  all  the  evidence  in  the  case,  the  recommendation  of  the  Commis- 
sary-General of  Subsistence,  and  the  bond  of  indemnity  filed,  the  conclusion  of  this 
office  is,  that  the  amount  of  the  check  should  be  paid  to  the  claimant. 

Bespectf  nlly  submitted. 

JOHN  WILSON,  Auditor. 

Hon.  JoBN  M.  Brodhead, 

Second  Comptroller, 

Notwithstanding  these  recommendations  for  payment  of  the  check, 
and  the  filing  of  a  satisfactory  bond  ot  indemnity,  Secretary  McCulloch 
approved  the  adverse  decision  of  the  Second  Comptroller,  which,  while  it 
freely  admitted  the  integrity  of  the  claim,  the  non-payment  of  the  check, 
and  the  ownership  of  Mr.  Maarin,  denied  its  legality  npon  the  techni- 
cal proposition  that  the  check,  not  having  been  presented  in  dne  time 
to  reach  the  fdnds  against  which  it  was  drawn,  should  only  be  paid  to 
the  extent  of  the  fands  remaining  to  the  credit  of  Colonel  Grayson,  he 
having  deserted  to  the  Confederate  caase. 

The  Third  Aaditor  of  the  Treasury,  having  been  addressed  by  yonr 
committee  for  the  papers  and  facts  in  the  case,  replies  as  follows : 

Treasury  Department, 

Third  Auditor's  Office, 

Washington,  D.  C,  Jj^WZ  26,  1678. 
Sir  :  I  bave  tbc  bonor  to  acknowledge  the  receipt  of  your  letter  of  the  25th  instant, 
asking  information  concerning  the  status  of  the  claim  of  Angustin  Maurin,  for  the 
amount  of  check  No.  1728,  for  $500,  drawn  by  Col.  J.  B.  Grayson  in  1861,  in  favor  of 
Lieut.  W.  B.  Lane,  on  the  assistant  treasurer  of  the  United  States  at  New  York,  and 
to  state  that  the  records  of  this  office  show  that  no  settlement  of  the  claim  presented 
has  ever  been  made. 

The  views  of  the  Third  Auditor  and  Second  Comptroller  upon  the  merits  of  the  claim 
will  be  foond  expressed  in  the  report  of  the  former,  and  the  communications  of  the 
latter  addressed  to  the  Hon.  Hugh  McCulloch,  Secretary  of  the  Treasury. 

The  papers  referred  are  all  upon  the  files  of  this  office  pertaining  to  the  claim,  and 
contain  all  the  information  relating  thereto  in  my  possession,  except  the  fact,  before  < 
btatf  d,  that  the  claim  has  never  been  settled  bv  the  accounting  officers,  and  conse- 
r^uentlV  no  payment  thereof,  or  of  any  part  thereof,  has  been  made. 
I  am.  Senator,  respectfully,  your  obedient  servant, 

HORACE  AUSTIN,  Auditor. 
Hon.  Gboroe  E.  Spencer, 

Chairman  Omn^Ue  on  Military  Affair  e^  U.  S,  Senate. 
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In  view  of  the  record^  all  of  which  sabstantiates  and  admits  that 
Golonel  Grayson  had  the  authority  to  draw  the  check  and  to  pay  it  oat 
to  Lieatenant  Lane ;  that  Lieutenant  Lane  disbursed  the  same  in  dae 
course  of  official  business  and  accounted  therefor ;  that  Mr.  Haorin 
became  the  owner  thereof  for  value,  and  that  the  same  has  not  been 
paid,  your  committee  are  of  opinion  that  the  petition  shows  a  case  of 
merit,  and  that  the  relief  prayed  for  shocdd  be  granted.  The  United 
States  obtained  and  used  the  supplies  for  which  the  draft  or  check  was 
given,  and  the  fitct  that  the  said  draft  or  check  has  never  been  paid  is 
conclusive,  therefore,  that  the  government  has  never  liquidated  properly 
for  these  supplies. 

Mr.  Maurin  cannot,  in  view  of  the  repeated  decisions  of  the  coarts 
and  of  Oongressional  precedents,  be  held  indirectly  responsible  for  the 
capture  of  the  Mesilla  Valley  by  the  Oonfederates,  nor  made  to  suffer 
because  he  was  cut  off,  by  the  accidents  and  incidents  of  war,  from 
promptly  forwarding  the  draft  to  New  York  for  collection.  It  appears 
he  exercised  due  diligence  in  the  matter  under  attendant  circnmstanoes, 
and  availed  himself  of  such  opportunity  for  collection  of  the  draft  or 
check  as  was  presented.  Golonel  Grayson's  subsequent  defection  to  the 
Oonfederate  cause  should  not  be  construed  as  operating  against  the  hm 
fide%  of  this  claim,  because  at  the  time  of  the  issuance  of  the  check  or 
draft  all  proceedings  were  had  in  consonance  with  law  and  regulations 
respecting  its  payment  by  Lieutenant  Lane.  Your  committee,  there- 
fore, report  the  accompanying  bill  for  relief,  providing  for  the  nsoal 
bond  of  indemnity,  and  recommend  passage  of  the  same. 
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2d  SesHan.       f  )  No.  408» 


IN  THE  SENATE  OF  THE  UNITED  STATES. 


May  2A,  1878.--Ordered  to  be  printed. 


Mr.  Spbnc£&,  from  the  Oommittee  on  Military  Affairs,  sabmitted  the 

foliowing 

EEPOET: 

The  Committee  an  Military  Affairs^  to  whom  tcoi  referred  the  petition  of 
William  J.  Marehall^  executor  of  the  estate  of  John  6.  HoUoway^  deeeaeedy 
praying  that  the  United  States  purchase  the  Camp  Chase^  Ohio^  burial 
lot^  c£sc.,  submit  the  following  report : 

It  appears  that  prior  to  the  late  war  for  the  sappression  of  the  rebellion, 
Mr.  John  O.  Holloway,  now  deceased,  was  the  owner  of  a  tract  of  land 
aitoate  near  the  city  of  Colnmbns,  Ohio,  and  in  1861  he  leased  a  part  of 
said  land  to  the  State  of  Ohio,  the  State  covenanting  to  answer  for  all 
damages  thereto.  On  the  1st  of  March,  1862,  the  State  of  Ohio  trans- 
ferred said  lease  to  the  United  States,  and  the  said  lands  were  held 
and  occupied  by  the  government  nntil  the  8th  of  February,  1866,  when 
all  of  the  same  was  abandoned  by  the  government  save  about  two  and 
a  half  acres.  Daring  the  occupancy  of  said  premises  by  the  United 
Btatesy  the  government  had  established  a  military  post  and  prison 
thereon,  known  as  *<  Camp  Chase,"  which  was  utilized  as  a  place  ot 
confinement  for  Confederate  prisoners  of  war,  and  during  foar  years  of 
said  occnpancy  about  1,500  Confederate  prisoners  died  at  Gamp  Chase 
prison  and  their  remains  were  interred  in  the  said  burial  lot,  and  now 
lie  there  buried. 

All  of  the  said  land  so  owned  by  the  late  Mr.  Holloway  has  been  sold 
save  the  two  and  a  half  acres  so  used  as  a  place  of  burial,  the  title  of  which 
is  now  vested  in  Mr.  William  J.  Marshall,  one  of  the  executors  under  tne 
will.  The  petitioner  has  offered  to  sell  the  land  to  the  Secretary  of 
War,  but  the  Secretary  decides  he  could  not  purchase  the  same  as  a 
national  cemetery,  because  the  bodies  of  only  rebel  soldiers  were  interred 
therein.  Wherefore  the  petitioner  prays  Congress  to  authorize  the  pur- 
chase of  the  land  at  the  sum  of  $500,  for  which  consideration  he  is  will- 
ing to  transfer  title  thereto,  alleging  that  the  United  States  interred 
these  Confederate  prisoners  on  the  said  land  without  consent  of  the 
owner,  and  that  the  right  of  eminent  domain  over  the  said  lot  was  trans- 
ferred to  the  United  States  by  the  State  of  Ohio,  and  that  at  present  the 
United  States  is  only  a  tenant  by  snfferance  of  the  same.  Accom- 
panying the  petition  are  affidavits  in  corroboration,  and  testimony  show- 
ing that  the  sum  of  $500  is  only  a  fair  price  for  the  land. 

From  the  following  letter  of  Capt.  A.  F.  Rockwell,  assistant  quarter* 
fnaster.  United  States  Army,  then  in  charge  of  the  national  cemeteries, 
it  appears  that  the  Secretary  of  War  ordered  the  said  burial  lot  to  be 
^eajsed  to  the  United  States  at  an  annual  rental  of  $30  (terminable  at 
tbe  pleasure  of  the  War  Department),  from  July  1, 1875,  and  that,  for  t 
the  prior  use  and  occupancy  thereof,  from  March  1, 1874,  to  June  30, 5 ^^ 
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1874,  and  from  Jaly  1, 1874|  to  Jane  30, 1875,  rental  therefor  was  paid 
by  the  United  States  at  the  rate  of  tlO  per  annum,  the  government  now 
paying  rental  at  the  rate  ot  $30  per  annnm. 


Office  of  National  Cemxteries^ 

Waskingtmi,  D.  a,  Marck  26, 1876. 

Sir  :  In  the  matter  of  the  burial  lot  on  the  land  formerly  known  as  Camp  ChaM, 
OhiOy  I  have  the  honor  to  inform  you  that  the  honorable  Secretary  of  War  has  aatbor- 
ized  the  exeontion  of  a  lease  for  the  same,  terminable  at  the  pleasure  of  the  War  De- 
partment, from  July  1, 1875,  at  the  rate  of  $30  per  annum. 

Accounts  for  the  rent  of  this  lot,  at  the  rate  of  $10  per  annum,  from  March  1, 1874, 
to  June  30, 1874,  will  be  at  once  prepared  and  forwarded  to  the  Treasoiy  Department 
for  settlement.  The  rent,  at  the  same  rate,  from  July  1, 1874,  to  Jane  30, 1875,  will 
be  paid  at  this  office. 

Very  respectfully,  your  obedient  servant, 

A.  F.  ROCKWELL, 
CapU  and  A.  Q,  M.^  U,  S.  J.,  in  charge  of  National  Cemelxnu, 
Mr.  D.  C.  Pennbbakbr, 

Attorney f  Wa$hingion,D,  C, 

Upon  being  addressed  by  the  chairman  of  yonr  committee,  reqaesting 
his  opinion  as  to  the  propriety  of  granting  the  prayer  of  the  petitiouer, 
the  Secretary  of  War  replies  as  follows : 

B. 
4763.]  War  Department, 

Washingian  City,  Moff  14, 187& 
Sir:  In  reply  to  yonr  letter  of  the  Ist  instant,  asking,  on  behalf  of  the  Senate  Com- 
mittee on  Military  Affairs,  for  the  Tiews  of  the  department  on  the  proposition  of  W. 
J.  Marshall,  executor  of  the  estate  of  John  G.  HoUoway,  to  sell  to  the  United  Statai  ft 
lot  of  land  at  Camp  Chase,  Ohio,  containing  the  remains  of  Confederate  prisoDen  of 
war,  for  which  a  rental  is  now  paid,  I  have  the  honor  to  submit  a  report  m  the  Qnv- 
termaster-General  on  the  subject,  as  follows: 

"If  this  lot  is  purchased  by  the  United  States  it  wiU  probably  be  cwiae  of  snsttf 
expense  than  now.  It  now  costs  only  $30  a  year  rental.  The  enemies  of  the  United 
States  during  the  rebellion,  who  died  at  Camp  Chase,  were  buried  here.  It  ia  for 
Congress  to  oirect  whether  the  ffronnd  in  which  they  lie  shall  be  held  end  maiDtsioed 
for  all  time  as  is  that  in  which  are  buried  the  bodies  of  the  fiiithf  nl  soldiers  of  tbe 
Union. 

"Any  decision  in  this  case  will  probably  be  a  precedent  affecting  ground  atotbcr 
places  in  the  United  States,  either  belonging  to  the  United  States  or  occupied  for  tbe 
time  by  the  military  authorities. 

**  The  War  Department  cannot  decide  such  a  question ;  it  is  for  it  to  execute  the  Isvs 
when  enacted." 

Very  respectfully,  your  obedieut  serrant, 

GEO.  W.  McCRABY. 

Seoretarg  of  ffar. 
Hon.  G.  E.  Spencer, 

Chairman  CommUtee  on  Military  AffairB,  United  JStatee  Senate. 

It  will  be  observed  that  the  honorable  Secretary  of  War  expresses  do 
opinion  of  concnrrenoe  or  otherwise  in  the  views  of  Qnartermaster- 
General  Meigs,  given  in  quotation  in  the  Secretary's  commnnication. 
Yoor  committee,  thereforci  are  left  to  infer  that,  inasmuch  as  no  disap 
proval  of  the  Secretary  is  vouchsafed,  the  views  of  the  Quartermaster- 
General  are  tacitly  consented  to. 

Your  committee  cannot  appreciate  the  point  inferentially  taken  by  the 
Quartermaster-General  that,  because  it  is  proposed  to  transfer  by  sale  to 
the  United  States  the  fee-simple  absolute  of  the  burial-lot,  for  which  tbe 
government  now  pays  an  annual  ground-rental,  and  is  in  possession 
either  by  tenancy  at  sufferance  or  at  will,  any  discrimination  is  thereby 
made  in  favor  of  the  enemies  of  the  United  States  now  deceased  aod 
buried  at  Gamp  Chase,  to  tbe  injury  of  the  memories  of  those  faitbfal 
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soldiero  of  the  UnioQ  whose  bodies  are  interred  in  the  Tarions  national 
cemeteries  thronghoat  the  country. 

While  it  is  tme  the  government  only  pays  a  rental  of  thirty  dollars  a 
year  for  this  bnrial-lot,  on  a  lease  terminable  at  the  pleasure  of  the  War 
Department,  it  mnst^  nevertheless,  be  considered  that  this  snm  is  6  per 
cent,  interest  on  $500,  the  amount  for  which  the  land  is  offered  for  sale 
to  the  government ;  and  unless  the  lease  be  sooner  terminated  by  the 
War  Department,  it  will  only  require  some  sixteen  years  to  have  paid 
the  whole  value  of  the  land,  in  the  shape  of  rental.  Therefore,  your 
committee  cannot  regard  paying  this  rental  as  a  measure  of  monetary 
economy  to  the  government,  even  though  the  plea  of  economy  could  be 
lawfully  interix>sed  and  maintained  in  these  premises. 

Again,  your  committee  cannot  agree  with  tiie  Quartermaster-Oeneral 
that  ^^  any  decision  in  this  case  will  probably  be  a  precedent  affecting 
ground  at  other  places  in  the  United  States,  either  belonging  to  the 
United  States,  or  occupied  for  the  time  being  by  the  military  authori- 
ties." The  law  of  nations  and  of  nature  have  long  since  settled  the  pre- 
cedent in  cognate  matters,  and  each  case  that  may  hereafter  be  pre- 
sented, if  any,  must  be  treated  according  to  existing  facts  and  circum- 
stances. If  such  cases  be  shown  to  come  within  the  rule,  then  the  duty 
of  the  government  cannot  be  avoided  and  must  be  performed  regardless 
of  expense. 

It  is  evident  the  Quartermaster-General  bas  not  considered  the  ques- 
tion in  all  its  bearings  and  legal  aspects.  The  interred  in  this  burial 
lot  were  prisoners  of  war  who  died  pending  confinement  as  such  at  Gamp 
Chase.  They  died  while  in  custody  of  the  government,  held  by  the 
power  of  the  military  arm  of  the  public  service  by  reason  of  capture  in 
war.  While  living,  the  captors  were  bound  by  the  laws  of  civilized 
warfare  to  support,  maintain  and  safely  keep  the  captured,  and  by 
parity  of  reasoning,  as  well  as  by  the  settled  principles  of  national  law 
and  humanity,  to  nurse  the  sick  and  to  provide  decent  sepulture  to  those 
of  the  captured  who  might  die  while  in  such  captivity. 

Some  fifteen  hundred  of  these  prisoners  of  war  died  pending  the  oc- 
cupancy of  Gamp  Ghase  as  a  military  prison,  and  were  buried  in  lands 
belonging  to  a  private  citizen,  without  his  consent  first  had  and  obtained, 
although  the  government  had  been  subrogated  to  the  lease  thereof 
made  by  the  owner  to  the  State  of  Ohio.  It  cannot  be  claimed  that 
the  lessee  of  land  enjoys  in  law  the  right  to  use  any  portion  thereof 
for  puri'oses  of  interment  without  specific  covenant  therefor  between 
the  lessor  and  lessee.  It,  therefore,  follows  that  the  deceased  Gonfed- 
erate  prisoners  buried  in  this  lot  are  the  government's  dead,  not  the 
dead  of  the  owner  of  the  land. 

It  is  unquestionably  the  duty  of  the  State  to  provide  sepulture  for  the 
nnclaimed  body  of  the  convict  who  dies  pending  imprisonment,  and  the 
body  of  the  victim  who  perishes  by  warrant  of  law  on  the  scaffold  must, 
in  event  no  friend  or  member  of  his  family  demand  the  remains,  be  in- 
terred at  the  expense  of  the  commonwealth  or  municipality.  For  the 
pauper  dead  sepulture  is  provided  in  the  potter's  field,  and,  humble 
though  the  spot  of  burial  be,  the  title  thereto  is  always  preserved  in  the 
manicipality.  Wherever  the  State  is  charged  with  the  duty  of  sepul- 
tnre,  either  by  law  or  the  rules  of  precedent  and  the  practices  of  hu- 
manity, it  necessarily  follows  that  the  occupant  of  the  grave  must  not 
be  evicted  by  other  or  paramount  title.  The  State  must  not  only  pro- 
vide suitable  place  of  sepulture,  but  is  required  to  protect  the  title 
thereto  against  all  adverse  claimants.  The  bones  of  the  dead  must  not 
be  disturbed,  is  one  of  the  rules  Bhadamanthian. 
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A  review  of  the  laws  of  niitions  and  df  nattire  on  the  qaeetioti  of 
burial  would  seem  germane  to  the  mtttter  at  issue.  Aeeording^  to  Oio- 
tins  (Treatise  on  the  La'w  of  War  and  Peaee,  p.  296  at  Mgr.),  sepal  tore  is 
dae  the  bodies  of  the  dead  by  the  law  of  nations.  Hie  praetitsie  of  bo- 
rial  in  the  earth  originated^  sa^  Grotias,  in  the  idea  that  tbe  body  of 
man,  made  of  earth,  is  dne  to  the  earth ;  earth  is  to  be  Tendered  to  tbe 
earth,  as  expressed  in  Seriptiire— «^  The  body  retoms  to  the  eftrth  from 
whence  it  came,  and  the  soul  to  God  that  gave  it."  Pliny  the  Eider 
wrote  that  '*  the  earth  entertains  as  at  our  birth,  feeds  ns,  being  ^bon, 
and  along  onr  life  sustains  ns ;  and  last  of  all,  when  we  are  abdicated  by 
the  rest  of  nature,  she,  like  a  gentle  mother,  embraces  us  in  her  lap  and 
covers  us.''  The  rite  of  Christian  burial  is  thus  referred  to  in  the  early 
4«nnals  of  Ohristianity  (Pfudentius) : 

Qaidnam  sibi  saxa  oavata, 
Qaid  paloin  volunt  niODnnietaT 
Kisi  quod  ns  eroditur  illit, 
Non  mortua,  sed  data  Bomno ! 

ijr,  rendered  into  English  verse: 

Why  do  marbles  covet  dusf , 
And  monomeots  our  bodies  keep  f 
Beoanse  tbe  tbinff  they  have  in  trust 
Is  not  dead,  but  laid  to  sleep ! 

One  of  the  predisposing  datises  for  human  burial  was  undoubtedly  to 
protect  the  dead  from  being  devonreil  by  predatory  animals  or  birds  of 
prey,  even  as  Bizpah,  as  narrated  in  the  Scripture,  defended  the  bodies 
of  her  executed  children  from  the  attacks  of  vultures.  Lactantias 
saith,  ^<  We  will  not  suffer  the  image  and  work  of  Gkni  to  lie  a  prey  for 
beasts  and  birds";  and  Ambrose  saith,  ^^  You  can  do  no  better  office  for 
him  who  is  now  past  requiring  of  you,  than  save  him  from  the  fowls  of 
the  air,  save  him  from  the  beasts,  a  partaker  of  the  same  natare.^ 
Oregoiy  Nyssen,  arguing  for  burial,  says  that  it  is  instituted  ao  <<  that 
the  sun  may  not  see  what  is  shameful  to  human  nature."  The  disser- 
tation in  Sophocles,  of  Ulysses  to  Menelaus,  for  the  burial  of  Ajax 
reads: 

After  so  many  wise  words  aaid 

Beware  yon  do  not  wrong  the  dead. 

Euripides  gives  his  reason  in  the  ^<  Antigone": 

Men's  quarrels  die  with  their  last  breath ; 
For  what  revenge  is  after  death  f 

In  Chapter  LXXV  of  his  treatise  on  "  War  and  Peace,"  Grotlos  ob- 
serves ^'  that  all  men  think  burial  to  be  due  to  public  enemies,  and  Dio 
Chrysostomus  saith  that  by  this  no  man  jud^eth  dead  men  enemies, 
nor  is  anger  and  disgrace  extended  to  their  bodies."  Sopater.  referring 
to  burial  of  enemies  in  war,  is  quoted  as  exclaiming,  *^  What  war  hath 
deprived  mankind  of  this  last  honor !  What  enmity  hath  so  far  extended 
the  memory  Of  evil  deeds  as  to  dare  violate  this  law ! "  Examples  are 
given  by  Grotius,  such  as  Alexander  burying  the  slain  at  Issus ;  tbe 
Romans  burying  Hannibal ;  Mithridates  was  buried  by  Pompey,  and 
King  Archelaus  was  interred  by  Antonius.  It  was  the  oatb  of  the 
Greeks  when  warring  against  the  Persians,  *'  I  will  bury  all  my  fellows; 
and  being  victorious,  1  will  bury  the  barbarians  too."  Pausanias  rriates 
that  the  Athenians  buried  the  Medes,  because  it  was  their  religion  to 
inter  all  the  dead,  whatsoever  they  were. 

The  divine  law  of  the  Hebrews,  the  foundation  of  all  moral  codes, 
commanded  that  even  they  who  were  hanged  on  a  tree,  which  was  con- 
sidered a  most  ignominious  death,  should  be  bucied  the  same  day  before 
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the  set  of  sod.  This  reverence,  according  to  Josephns,  was  fonnded 
upon  the  respect  due  the  Divine  image  after  which  man  was  made. 
The  rites  of  sepnltnre  are  most  sacredly  maintained  by  the  Israelites  of 
all  nations  to  this  very  day.  The  religious  Jew  makes  no  distinction 
between  friend  and  enemy,  rich  or  poor,  plebeian  or  patriciaUi  so  far  as 
the  observance  of  burial  rites  is  concerned.  Death  is  the  atonement 
for  all  earthly  sins,  and,  according  to  Hebrew  belief,  as  well  as  human 
reason,  death  is  the  great  leveller  of  all  distinctions,  and  men  being 
dead  all  are  reduced  to  strict  equality. 

All  of  tbe  ancient  and  modern  writers  on  the  laws  of  Jiature  and  na- 
tions, from  Maimonides  to  Yattel,  agree  respecting  the  right  of  decent 
burial  to  all  deceased  persons,  whether  friends  or  enemies,  personal  or 
of  the  State,  malefactors  and  criminals,  and  even  those  who  perish  by 
their  own  hand.  Yattel  in  his  Law  of  Nations  (p.  ^4  et  seq.)  insistSt 
"  that  prisoners  of  war  are  not  to  be  treated  harsnly,  unless  personally 
guilty  of  some  crime  against  him  who  has  him  in  his  power.  In  this 
case  he  is  at  liberty  to  punish  them«  otherwise  he  should  remember 
that  they  are  men  and  unfortunate."  *^A  man  of  exalted  soul,''  says 
Vattel,  ^*  no  longer  feels  any  emotions  but  those  of  compassion  toward  a 
conquered  enemy  who  has  submitted  to  his  arms."  Of  course,  Yattel 
reasons  opon  the  hypothesis  of  civilization  and  not  concerning  a  sav- 
^S^  perfidious  nation. 

The  borial  of  enemies  is  called  humanity  by  Cicero  and  Lactantins,  by 
Valerius  Maximus,  humanity  and  mildness ;  by  Quintilian,  mercy  and  re- 
ligion ;  by  Seneca,  mercy  and  humanity ;  by  Philo  Judaens,  compassion 
of  human  nature ;  by  Ulpian,  mercy  and  piety ;  by  Modestinus,  the  mem- 
ory of  homan  frailty.  To  deny  such  sepulture  is  stigmatized  by  Spar- 
tiauus  as  without  reverence  or  humanity.  Livius  calls  it  cruelty  beyond 
belief  of  human  anger ;  and  Lactantins  saith,  ^^  It  is  wicked  wit  in  them 
that  made  sepulture  to  be  a  vain  and  superfluous  thing." 

The  law  considered,  your  committee  can  see  no  reason  why  these  Con- 
federate prisoners  of  war  who  died  while  in  confinement  at  Gamp  Chase^ 
and  under  detention  of  the  United  States  authorities,  are  not  entitled 
to  be  buried  and  their  remains  protected  securely  from  disturbance  by 
the  sovereign  power  which  held  them  in  captivity.  The  laws  of  hu- 
manity would  not  be  fulfille<l  by  merely  ^'  laying  them  i'.the  earth  "  with- 
out securing  their  last  resting-place  from  molestation.  As  the  matter 
DOW  stands,  no  such  security  exists.  So  long  as  these  bodies  lie  in 
land  to  which  the  government  has  no  title,  the  remains  are  liable  to  be 
plowed  up  and  scattered  to  the  winds,  to  enrich  the  soil,  to  speed  the 
harvest  and  to  pass  into  things  intangible.  To  permit  this  would  be  a 
desecration  at  once  disgraceful  to  humanity  and  the  fair  fame  of  the 
republic  in  its  standing  among  the  civilized  nations  of  the  earth. 

In  the  Senate  and  House  of  Bepresentatives  are  seated  many  gentle- 
men who,  by  the  relievement  of  certain  political  disabilities  imposed 
by  the  fourteenth  amendment  to  the  Constitution,  are  made  the  peers  of 
their  fellows.  They  have  been  no  less  guilty  or  wrong  by  participating 
on  behalf  of  the  late  Confederacy  than  the  prisoners  who  died  at  Camp 
Chase,  and  whose  remains  lie  interred  within  this  burial  lot.  These 
gentlemen  assist  in  making  laws  for  the  government  of  the  republic, 
and  no  one  will  dispute  their  right  to  burial  in  the'  Congressional  Cem- 
etery when  they  shall  have  departed  this  life.  Whether  of  Federal  or 
Confederate  sympathy  and  renown,  deceased  Senators  and  Bepresenta- 
tives are  properly  followed  to  their  graves  by  their  colleagues  and  asso- 
elates,  eulogies  pronounced  and  memories  honored.  If  it  be  permissi- 
ble to  relieve  living  Confederates  from  their  political  disabilities,  it 
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seems  eminently  fit  that  these  fifteen  handred  or  more  deceased  Con- 
federate prisoners  of  war  should  be  relieved  of  their  burial  disabilities. 
And  should  there  be  other  deeelued  Confederate  prisoners  of  war  wbo 
died  under  similar  circumstances  lying  buried  upon  private  lands,  it  is 
the  duty  of  the  government  to  make  reasonabte  outlay  to  secure  title  to 
the  narrow  earth  in  which  their  remains  do  rest.  ^'  The  living  may  be 
punished  but  not  the  dead,"  is  a  maxim  accepted  universally. 

The  expenditure  of  f  500  in  these  premises  is  in  itself  a  very  small 
matter  since  questions  of  law.  principle,  and  humanity  are  involved. 
Had  these  prisoners  died  elsewhere  tham  in  the  ^*  euslody  of  arms,"  the 
government  would  not  be  legally  bound  to  protect  tiieir  burial  place. 
But  dying  in  confinement  while  held  in  duress  as  prisoners  of  war,mider 
the  laws  of  civilized  nations  the  government  is  in  duty  and  inlaw  hoand 
to  provide  suitable  sepulture ;  and  the  expression  ^  suitable  sepultiue^ 
means  suoh  burial  as  will  secure  the  remains  tNum  all  moleatsftioii  or 
disturbance  of  possession.  Such  security  dan^nly'be  had  by  aeqairing 
title  to  the  land. 

Your  committee  ftre  of  opinion  that  Hie  Beeretary  of  War  eOioald  be 
authorized  to  make  this  purchase ;  that  the  sum  asked  as  oonsideratioD 
IB  reasonable ;  that  these  remains  should  be  given  care  and  proteetioD; 
and  therefore  report  herewith  a  bill  to  cover  the  same,  gnmting  the 
prayer  of  the  petitioner. 
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BfAY  24, 1878.— Ordered  to  be  printed. 


Mr.  Withers,  from  the  Committee  on  Pensions,  submitted  the  following 

REPORT: 

[To  accompany  biU  H.  R.  4376.] 

The  Committee  on  PensionSj  to  whom  was  referred  the  bill  {H.  R.  4376) 
granting  a  pension  to  James  O.  Williams,  rqfort  as  follows: 

James  6.  Williams  made  application  to  the  Pension  Borean,  but  his 
application  was  rejected  because  he  was  never  mustered  into  the  service 
of  tiie  United  States. 

The  said  Williams,  however,  was  employed  as  a  scout  and  ^nide  by 
the  United  States,  through  Captain  Jackson  and  General  A.  J.  Smith, 
and  was  dangerously  wounded  in  the  left  breast  during  the  expedition 
of  General  A.  J.  Smith  to  Oxford,  Miss.,  &om  which  he  has  never  re- 
covered. 

Dr.  W.  J.  Armstrong,  of  Memphis,  Tenn.,  states,  under  the  dates  of 
May  11,  1874,  and  April  8, 1878,  that  the  said  Williams  has  suffered 
greatly  from  periodical  hemorrhages  from  the  lung,  caused  by  the  old 
wound  in  the  left  breast,  and  that  he  will  never  again  be  a  healthy  man, 
aDd  is  liable  to  die  at  any  time  from  hemorrhage. 

Tour  committee  are  of  the  opinion,  from  the  evidence,  that  although 
tbe  said  Williams  was  not  regularly  mustered  into  the  service  of  the 
(Jaited  States,  yet  he  was  in  fact  in  the  military  service,  and  was 
wounded  in  the  line  of  duty,  and  that  he  still  suffers  greatly  from  the 
results  of  said  wound,  and  will  never  agaiu  be  a  sound,  healthy  man ; 
and  therefore  they  report  the  accompanying  bill  to  the  Senate,  and 
recommend  its  passage. 
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Mr.  Withers,  from  the  Gommittee  on  Pensions,  sabinitted  the  following 

REPORT: 

[To  accompany  bill  H.  R,  1308.1 

The  Committee  on  Pensions  having  examined  House  bill  1308,  for  the 
relief  of  Daniel  Small,  a  soldier  of  the  war  of  1812,  and  the  papers  sab- 
roitted  therewith,  find  that  the  facts  in  the  case  are  set  forth  with  snb- 
stantial  accaracj  in  the  report  of  the  House  Committee,  and  it  is  adopted 
as  the  report  of  this  committee. 


They  find  from  the  application  of  claimant,  and  evidence  snbmitted  in 
support  thereof,  that  the  said  Daniel  Small  filed  a  soldier's  declaration 
for  pension,  for  services  rendered  during  the  war  of  1812,  in  the  Pension 
Office  at  Washington,  D.  C,  on  the  10th  day  of  February,  1877,  under 
the  provisions  of  the  act  approved  February  14,  1871,  and  that  the 
same  was  rejected  by  that  office  *'for  want  of  evidence  of  service  as 
alleged,"  in  that  his  name  is  not  borne  on  the  muster-rolls  of  the  company 
io  which  said  alleged  service  was  performed.  They  also  find  that  the 
claimant  in  his  declaration  further  states,  under  oath,  that  he  served 
the  full  period  of  sixty  days  in  the  military  service  of  the  United  States 
in  the  war  of  1812.  That  he  enrolled  in  Capt.  M.  H.  Spangler's  volun- 
teer company  oi  the  Fifth  Eegiment,  Baltimore  Volunteers,  at  York, 
Pa.,  OD  the  22d  day  of  August,  1814,  and  was  honorably  discharged  at 
Baltimore,  Md.  (on  a  day  not  known),  in  the  month  of  November  of 
same  year.  That  he  served  as  a  drummer-boy,  and  was  atone  time  sta- 
tioned at  Baltimore,  Md.  That  on  the  29th  day  of  August,  1814,  when 
Baltimore  was  threatened  with  invasion,  the  York,  Pa.,  volunteers,  of 
which  he  was  a  member,  marched  from  that  place  with  97  men,  to  its  re- 
lief That  on  the  arrival  of  his  company  in  the  city  of  Baltimore,  it  was 
attached  to  the  Fifth  Regiment  of  Baltimore  Volunteers,  Colonel  Ster- 
ret  commanding.  That  it  was  the  only  company  of  men  from  Pennsyl- 
vania that  reached  the  city  in  time  to  participate  in  the  battle  of  North 
Point,  which  was  fought  on  the  12th  of  September,  1814.  That  after  the 
said  battle  and  repulse  of  the  British  forces,  under  a  congratulatory 
order  by  General  Smith,  the  officer  in  command,  they  returned  to  York, 
Pa.  That  on  arrival  there,  a  large  number  of  men  were,  from  exposure 
during  the  campaign,  prostrated  with  sickness,  and  that  the  claimant 
was  among  that  number.  That  during  the  month  of  November  follow- 
ing, a  remnant  of  the  company  again  marched  to  Baltimore  and  were 
duly  mastered  oat  of  service,  the  claimant  being  one  of  the  same,  but 
that  his  discharge  has  been  lost. 
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The  claimant  farther  alleges  that,  at  the  time  of  service,  he  was  hnt 
fifteen  years  of  age,  and  served  as  one  of  the  musicians,  to  wit,  as  a 
drammer;  that  he  participated  in  all  the  hardships,  exposures,  and 
dangers  of  the  campaign,  both  in  battle  and  on  the  march  ;  and  that  lie 
was  a  member  of  the  company,  and  acted  as  snoh  until  the  company  was 
finally  dissolved.  The  affiant  further  states  that  he  never  drew  any  pay 
for  his  services,  and  never  desired  to  apply  for  relief  under  the  provis- 
ions of  the  act  of  Congress,  as  up  to  a  recent  period  his  circumstaoces 
were  such  as  to  require  no  aid  from  the  government.  He  further  states 
that  he  accounts  for  the  omission  of  his  name  from  the  company's  rolls 
by  and  through  his  absence  from  roll  call  on  and  aft<;r  the  20tb  day  of 
September,  said  absence  having  been  occasioned  by  sickness  contracted 
in  the  service.  The  claimant  further  states  that  in  addition  to  the  papers 
filed  in  his  application  establishing  his  identity  and  connection  with  the 
service,  he  has  in  his  possession  a  history  of  York  Gountj*,  published 
•soon  after  the  close  of  the  war,  giving  an  account  of  the  company's 
inarch  and  services  during  the  war,  and  that  among  the  names  of  the 
members  of  said  company  his  name  appears,  and  position  as  that  of 
drummer.  He  further  states  that  General  Cameron,  late  United  Sutes 
Senator  from  Pennsylvania ;  Mr.  Maish,  member  of  Congress  fh>m  York, 
Pa.,  aud  Mr.  BelUy,  present  member  from  the  district  in  which  he 
resides,  will,  if  an  opportunity  be  offered,  testify  to  his  character  and 
veracity. 

•  In  support  of  liis  affirmation  as  to  service  in  the  above-named  com- 
pany and  regiment  during  the  war  of  1812,  he  presents  the  fuUowiug 
testimony,  to  wit :  An  affidavit  from  Henry  Sleegar,  who  relates  that  be 
is  the  only  surviving  member,  other  than  the  claimant,  of  Oapt.  M.  H. 
Spangler's  company  of  York  volunteers,  that  marched  from  York,  Pa., 
on  the  29th  of  August,  1814,  in  defense  of  Baltimore,  when  threateued 
with  invasion  by  the  British  army,  and  swears  positively  that  he  reuien- 
bers  well  the  drummer-boy  Daniel  Small ;  that  he  was  one  of  the  masi- 
cians  of  the  company,  marched  with  the  company,  and  participated  in 
all  the  perils  of  the  march  and  campaign,  and  that  he  believes  Che 
statement  of  the  said  Daniel  Small  to  be  correct  in  each  and  every  par- 
ticular. 

In  addition  to  the  foregoing  sworn  statement  of  Henry  Sleegar,  the 
following  old  citizens  of  York,  Pn.,  certify  (not  under  outh)  that  they 
have  intimately  known  the  said  Daniel  Small  from  his  boyhood;  that 
the.v  distinctly  remember  the  time  when  the  city  of  Baltimore  was  threat- 
ened by  invasion,  and  when  the  volunteer  company  under  the  com- 
mand of  Gapt  M.  H.  Spangler  marched  from  their  midst  in  defense  of 
the  same,  and  that  the  said  Daniel  Small,  a  mere  boy,  beat  the  dram 
and  mkrched  with  them  to  Baltimore,  participating  in  all  the  hardshii» 
and  dangers  of  that  campaign  ;  that  afterward  he  was  taken  sick  and 
confined  for  some  time,  disabling  him  for  duty. 

This  statement  is  signed  by  G.  Zengle,  George  Odervalt,  HeDrj 
Wclsfi,  and  Samuel  Small,  old  citizens  of  York,  Pa.,  and  William  Bei^ 
sel,  a  notary  public,  certifies  to  his  acquaintance  with  them,  and  that 
they  are  what  they  represent  themselves  to  be— old  oitisens  of  York, 
Pa.,  and  that  they  are  respectable  men,  and  worthy  of  belief. 

It  thus  spears  from  the  evidence  submitted,  as  well  as  the  allega- 
tion of  the  claimant,  that  he  did  serve  as  a  drommer-boy  in  Captain 
Spangler's  company  of  Pennsylvania  volunteers  that  marched  to  the 
relief  of  Baltimore  when  threatened  with  invasion  ;  and  that  althoogh 
a  mere  boy,  he  endured  all  the  hardshipii  and  perils  of  the  campaign— 
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the  only  diflference  being  that  he  carried  a  drum,  while  others  carried 
maskets. 

The  committee  are  folly  satisfied  from  the  evidence  submitted  that 
Daniel  Small  was  in  the  service  of  the  government  for  more  than  sixty 
days  daring  the  war  of  1812,  and  under  existing  laws  is  entitled  to  a 
pension.  They  therefore  recommend  the  passage  of  the  bill  granting 
the  same. 
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45th  Conoebss,  \  SEl^ATE.  (  Report 

2d  Session.       i  \  :So.  411. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 


May  24, 1878.— Ordered  to  be  printed. 


Mr.  Withers,  from  the  Committee  on  Pensions,  submitted  the  following 

REPORT: 

[To  accompany  bill  H.  R.  4373.] 

The  Committee  on  Pensions,  having  examined  House  bill  4373,  grant- 
ing a  pension  to  Mary  I.  Lebow,  and  the  papers  accompanying  the 
same^  find  that  the  application  was  rejected  by  the  Commissioner  of 
Pensions  becaase  not  prosecated  to  a  successful  issue  prior  to  July  4, 
1874,  in  accordance  with  the  provisions  of  section  4093,  Bevised 
Statutes. 

The  soldier,  John  H.  Lebow,  it  appears,  was  enlisted  as  a  private  in 
Company  C,  Seventy-sixth  Begiment  Missouri  Militia,  on  the  12th  of 
Augnst,  1862,  and  died  in  service  October  12,  1862.  The  fact  of  his 
service  and  death  of  typhoid  fever  while  in  service  being  established 
by  the  evidence  of  Dr.  J.  H.  Short,  surgeon  of  the  Fourth  Begiment  of 
Missouri  Militia,  the  claim  was  properly  rejected  by  the  Commissioner 
of  Pensions  under  the  law;  but  as  the  defects  in  the  proof  then  existing 
are  now  supplied,  justice  and  equity  would  seem  to  demand  that  a  pen- 
sion should  be  granted  the  widow,  who  now  applies. 

The  committee  therefore  recommend  the  passage  of  the  bill. 
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2d  Session.       i  \  No.  412. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 


May  24, 1878.— Ordered  to  be  printed. 


Mr.  Withers,  from  the  Committee  on  PensioDS,  submitted  the  fol- 
lowing 

REPORT: 

[To  accompany  bill  H.  R.  3817.] 

The  Committee  on  Pensions  having  examined  the  bill  (H.  B.  3817) 
granting  a  pension  to  Annie  Farley,  and  the  papers  accompanying  the 
same,  find  that  no  application  for  a  pension  has  been  made  to  the  Pen- 
sion Bareau;  and  as  the  committee  has  uniformly  declined  to  take 
primary  cognizance  of  any  pension  claim,  they  ask  to  be  discharged 
from  the  farther  consideration  of  Honse  bill  3817,  and  that  the  petition 
and  papers  be  referred  to  the  Commissioner  of  Pensions. 
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46th  C0NOBE8Sy  \  SENATE.  ( BSPOBT 

2d  Session.       f  \  No.  413. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 


IdAY  24, 1878.— Oidered  to  be  printed. 


Mr.  Thubmai^,  from  the  Committee  on  Private  Land-Claims,  submitted 

the  following 

EEPOET: 

[To  aooompany  Joint  lesolation  8.  B.  31.] 

The  Committee  on  Private  Land-ClaimSj  to  tvhom  toas  referred  the  letter  of 
the  Secretary  of  the  Interior  {Ea.  Doe.  H.  B.  No.  12, 4Ath  Oong.^  1st  sees.) 
transmitting  a  report  of  the  Commissioner  of  the  General  Land  Office  on 
the  private  land-claim  of  Anna  M.  dark^  ofFlorida^  report: 

The  facts  of  this  case  are  sufficiently  set  forth  in  the  letter  of  the  Sec- 
retary of  the  Interior  transmitting  the  report  of  the  Commissioner  of  the 
Oeneral  Land  Office  and  in  the  report  of  the  Committee  on  Private 
Land-Claims  of  the  House  of  Bepresentatives  (No.  464,  H.  K,  45th  Cong.^ 
2d  sess.). 

Tour  committee,  concurring  in  the  opinion  of  the  Commissioner  of  the 
Oeneral  Land  Office,  report  the  following  joint  resolution: 

Be$olfed,  That  the  decision  of  the  Commissioner  of  the  General  Land  Office  adverse 
to  the  claim  of  Anna  M.  Clark  (Ex.  Doc.  No.  12,  H.  R.,  1st  sess.  44th  Cong.)  be,  and  the 
same  is  hereby,  approved,  and  the  said  claim  is  hereby  rcgeoted. 
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45th  GonobesSi  I  SENATE.  (  Bepobt 

2d  /Smicm.       |  )  No.  414. 


IN  THE  SENATE  OP  THE  UNITED  STATES. 


Mat  34, 1678.— Ordered  to  be  printed. 


Mr.  Eellogg,  from   the   Committee   on   PenBioDS,   submitted   the 

following 

REPOET: 

[To  accompany  bill  8. 1309.] 

The  Committee  on  PensionSj  to  whom  was  referred  the  petition  of  Isabella 
H.  Silvetfy  widow  of  Maj.  William  Silvey^  late  of  the  United  States  Army^ 
asking  an  increase  of  pension^  have  had  the  same  under  consideration ^ 
and  report : 

The  deceased  officer  entered  the  service  as  brevet  second  lieutenant 
of  the  Third  Artillery  in  July,  1849,  and  was  promoted  from  time  to 
time,  until  his  rank  was  determined  Anally,  in  Pebruaryi  1875,  as  major 
of  the  Fifth  Artillery. 

With  brief  intervids  of  absence  on  surgeon's  certificate,  he  was  in 
active  service  fh>m  1849  to  1872,  and  was  placed  upon  the  retired  list  in 
May,  1875,  on  the  finding  of  the  retiring-board,  who  declared  him  inca- 
pacitated for  the  duties  of  his  office,  and  allege  that  said  incapacity  was 
"  the  result  of  paralysis,  which  he  contracted  while  in  the  line  of  duty 
and  in  the  service  of  the  United  States." 

He  died  October  23, 1875,  of  apoplexy,  the  disease  manifesting  itself 
specifically  October  21. 

Claimant  filed  her  declaration  for  pension  for  herself  and  three  minor 
children  in  October,  1875,  and  the  claim  was  rejected  by  the  Commis- 
sioner in  April,  1877,  on  the  ground  that  '^  the  disease  causing  the  death 
of  the  officer  was  contracted  prior  to  March,  1861,"  and,  on  appeal,  the 
action  of  the  Commissioner  was  confirmed,  May  4, 1877,  by  the  Secre- 
tary of  the  Interior. 

A  rehearing  was  granted,  and  a  large  amount  of  medical  and  other 
testimony,  of  the  most  conclusive  character,  relative  to  the  health  and 
services  of  the  officer  was  introduced,  and  upon  the  judgment  thereof 
expressed  by  the  medical  referee.  Surgeon  Hood,  a  pension  was  granted 
to  the  claimant  at  the  rate  of  $20  per  month,  in  June,  1877,  the  pension 
commencing  from  the  death  of  the  husband,  in  October,  1875. 

Pensions  were  also  allowed  for  the  three  children  of  claimant,  at  the 
rate  of  f  2  per  month,  each,  from  October,  1875,  extending  as  follows  : 

William  B.,  to  February,  1877 ;  Isabella  H.,  to  February,  1879 ;  and 
Fanny  W.,  to  February,  1883. 

Petitioner  claimed  that  pension  should  have  been  allowed  her  accord- 
ing to  the  rank  of  her  husband  at  the  time  of  his  death.  The  Commis- 
sioner rejected  this  claim  on  the  ground  that  the  deceased  officer  con- 
tracted the  disease^  apoplexyy  while  holding  the  rank  of  captain,  and 
prior  to  his  promotion  to  a  majority,  in  February,  1875.  ,    ^^^^T^ 
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Petitiouer  now  seeks  relief  by  act  of  Congress. 

The  qaestioQ  to  be  determiDed  is,  whether  the  cause  of  death,  apo- 
plextfj  existed  prior  to  February,  1875,  the  date  of  the  promotion  of  the 
officer,  or  originated  subsequent  to  that  time.  The  officer  was  affected 
with  partial  paralysis  prior  to  March,  1861,  yet,  from  the  most  abundant 
testimony,  medicsJ  and  otherwise,  he  performed  uninterruptedly  the 
most  efficient  and  arduous  active  service  from  September,  1861,  to  No- 
vember, 1872 — a  period  of  nearly  eleven  years — which  service,  in  the 
judgment  of  the  medical  authorities,  and  especially  of  the  medical 
referee,  forbade  the  supposition  that  the  previous  paralysis  was  perma- 
nent in  its  character,  or  the  cause  directly  or  indirectly  of  the  officer*^ 
death. 

There  was  no  evidence  of  paralysis  at  the  time  of  promotion,  Feb- 
ruary 7, 1875,  and  the  fact  that  paralysis  partially  existed  in  May,  1875, 
as  appears  from  the  report  of  the  retiring  board,  is  not  conclusitt 
that  it  was  existent  at  the  time  of  promotion  ;  nor,  on  the  reasoning  of 
the  medical  authorities  in  the  case,  heretofore  referred  to,  is  there  any 
sufficient  reason,  if  it  did  exist  partially  in  February,  1875,  to  suppose 
that  it  was  the  cause  of  the  apoplexy  that  resulted  in  the  death  of  the 
officer,  October  23, 1875.  There  is  some  doubt  as  to  the  date  when  the 
disease  causing  death  originated,  but  the  long  and  faithful  services  of 
the  deceased  officer,  considered  in  connection  with  the  evidence  of  the 
case,  clearly  entitle  the  widow  to  the  benefit  of  this  doubt,  and  favorable 
action  on  the  petition  of  claimant  is  recommended,  and  a  bill  therefor 
submitted. 
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2d  Session.       f  \  No.  415. 


IN  THE  SENATE  OP  THE  UNITED  STATES. 


May  24, 1878.— Ordered  to  be  printed. 


Mr.  Kblloog,  from  the  Committee  oq   PensiODS,  sabmitted  the  fol- 
lowing 

REPORT: 

[To  accompany  bill  S.  1310.] 

The  Committee  on  Pensioner  to  tohom  wae  referred  the  petition  of  Edmund 
R.  Biwhelder^  late  private  Company  B^  Eleventh  New  Hampshire  Volun- 
teersy  have  had  the  same  under  oonsiderationj  and  report : 

The  petitioner  enlisted  in  1862;  was  granted  a  pension  in  Novemberi 
1863,  on  the  gronnd  of  disability  from  dropsy  incurred  in  the  military 
service  of  the  United  States ;  the  payment  of  pension  was  suspended 
from  the  16th  of  April,  1864,  and  in  1876  his  name  was  finally  dropped 
from  the  roll. 

The  pension  of  petitioner  was  discontinued  on  the  alleged  ground 
that  the  disease  disabling  him  (dropsy)  had  existed  prior  to  the  date  of 
enlistment. 

The  action  of  the  Gommissioner  of  Pensions  was  based  upon  the  tes- 
timony furnished  in  the  report  of  Special  Agent  J.  H.  Hobbs. 

The  testimony  of  the  special  agent  embraces  what  purports  to  be  affi- 
davits from  six  citizens,  resident  near  the  petitioner,  and  well  ac- 
quainted with  him.  Two  of  these  witnesses  swear  that  petitioner  was 
a  portly  personage,  with  large  abdominal  developments,  but  none  of 
them,  directly  or  indirectly,  state,  either  as  a  fact  existent  or  as  a  mat- 
ter of  belief,  that  petitioner  suffered  from  dropsy  before  his  enlistment 
The  remaining  witness,  who,  though  not  the  family  physician  of  peti- 
tioner, seems  to  have  performed  in  the  neighborhood  the  double  func- 
tion of  doctor  and  druggist,  swears,  as  such,  that  he  preoribed  for  peti- 
tioner for  dropsy,  and  also  sold  him  medicine  for  the  same  purpose,  prior 
to  his  enlistment.  Upon  this  evidence  the  department  first  suspended 
payment  of  pension,  and  finally  dropped  petitioner  from  the  pension- 
roll. 

To  sustainhisclaim,Bachelderalleges  that  first  the  suspension  audsub- 
sequently  the  dropping  from  the  roll  was  the  result  of  a  conspiracy  origi- 
nated by  one  Enoch  P.  Hoyt,a  personal  enemy,  and  he  seeks  to  ascertain, 
he  alleges,  without  success,  the  character  of  the  testimony  upon  which 
the  department  based  its  action.  He  only  knows  that  the  action  was 
based  upon  the  report  of  the  special  agent,  and  that  the  alleged  ground 
is  the  existence  of  the  disabling  disease  prior  to  enlistment  To  meet 
this  state  of  the  case,  he  submits  the  affidavit  of  Oapt  S.  D.  Tilton,  as 
to  hia  previous  good  health;  also  the  affidavit  of  Dr.  J.  S.  Boss,  a  lead- 
ing physician  of  the  neighborhood,  who  was  well  and  long  acquainted 
with  petitioner. 
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Failing  to  secure  a  rehearing  of  the  case  before  the  Boreaa  of  Pen- 
sions, he  now  seeks  special  relief  by  act  of  Congress,  and  sabmits  addi- 
tional testimony. 

He  submits  the  testimony  of  John  S.  French  and  Charlotte  E.  French, 
his  neighbors,  and  old  acqaaintances,  to  establish  his  aniform  good 
health  prior  to  enlistment,  and  also  to  prove  that  the  death  of  Dn. 
Yonng  and  Gale,  his  family  physicians,  precluded  the  procorement  of 
affidavits  as  to  his  health  before  enlistment,  from  them. 

He  introduces  also  the  sworn  testimony  of  Enoch  F.  Malone,  a  soldier 
in  the  same  company  ;  L.  D.  Ladd,  a  near  neighbor ;  Simon  A.  Robin- 
son,  a  neighbor :  Isaac  H.  Morrison,  neighbor,  and  surgeon  in  the  same 
company ;  and  Capt.  Warren  James,  an  old  resident  and  neighbor,  who 
certify  to  the  regular  habits  of  petitioner,  both  before  and  subseqaent 
to  enlistment,  to  his  uniform  good  health,  and  freedom  from  dropsy 
prior  to  enlistment,  and  to  his  present  disabled  condition. 

These  witnesses  are  the  most  respectable  in  the  community  in  which 
petitioner  resided  before  enlistment,  and  possessed  every  facility  and 
opportunity  to  know  and  understand  the  facts  of  which  they  testify. 

There  is  no  room  to  question  the  right,  in  law  and  equity,  of  petitioner 
to  the  relief  he  asks,  and  we  report  and  recommend  the  passage  of  the 
accompanying  bill. 
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IN  THE  SENATE  OP  THE  UNITED  STATES. 


Mat  24, 1878.— Ordered  to  be  printed. 


3Ir.  Pltjhb,  from  the  Committee  on  Military  Affairs,  submitted  the 

following 

REPORT: 

[To  accompany  biU  H.  R.  1.551.] 

The  Committee  on  Military  Affairs^  to  whom  was  referred  the  bill  {H.  R. 
1551)  /or  the  relief  of  Mrs,  Emma  A,  Porch^  of  Centre  Towtij  Mo.^  stibmit 
the  following  report : 

This  claim  was  reported  favorably,  in  the  Thirty-ninth  Congress,  by 
the  Committee  of  Claims,  and  passed  in  the  Honse ;  favorably  in  the 
Fortieth  Congress,  and  passed  the  House;  favorably  in  the  Forty- first 
Congress;  favorably  in  the  Forty-second  Congress,  and  passed  the 
House,  and  was  favorably  reported  to  the  Senate;  favorably  in  the 
Forty-third  Congress,  and  favorably  in  the  Forty-fourth  Congress. 

The  Committee  of  Claims  in  the  Thirty-ninth  Congress  made  the 
following  report  of  the  facts : 

The  petitioner  was  emploved  by  order  of  General  E.  B.  Brown  as  a  scoat  and  spy 
abont  the  7th  of  October,  1864,  and  daring  the  "  Price  raid." 

The  sworn  statement  of  the  petitioner,  together  with  the  affidavits  of  Martha  Os- 
trander  and  Herman  S.  Brans,  and  letters  from  General  E.  B.  Brown  and  Goyemor 
Thomas  C.  Fietcher,  all  concnr  in  provinff  that  the  petitioner  rendered  seryioe  as  spy 
and  scoot :  that  snch  senrioe  was  at  great  hazard  to  her  life ;  that  she  thereby  famished 
the  Unitea  States  Government  with  yalnable  information ;  and  that  she  was  promised 
by  the  provost-marshal  |500  for  the  same. 

It  also  appears  that  she  was  thns  employed  from  aboat  the  first  of  October  antil 
some  time  in  November,  1864,  daring  which  time  she  was  taken  prisoner  by  the  enemy. 

The  character  of  the  petitioner  is  esteemed  as  above  reproach. 

The  Committee  of  Claims  in  the  Forty-second  Congress  adopted  this 
statement  of  facts,  and  added  the  following : 

In  the  report  of  the  Committee  of  Claims  above  referred  to.  the  item  of  two  horses 
lost  is  not  considered  at  all,  and  seems  to  have  been  entirely  overlooked.  The  evi- 
deooe  snbmitted  establishes  sach  loss  to  the  satisfaction  of  the  committee,  and  that 
6aid  horses  were  worth  (150  each. 

In  view  of  the  fact  (see  Appendixes  A  and  B)  that  the  services  rendered  by  Mrs. 
Porch  were  of  great  valne  te  the  Union  canse ;  that  said  services  have  serioasly  im- 
paired her  health ;  that  she  saved  the  life  of  a  Union  officer ;  that  she  has  received 
no  compensation  for  the  horses  so  lost,  to  which  yonr  committee  believe  her  to  be  en- 
titled, and  that  nearly  ten  years  have  elapsed  since  the  services  were  rendered,  yoar 
ctinimittee  are  of  opinion  that  Mrs.  Porch  is  entitled  to  compensation  for  services  ren- 
dered and  losses  incurred  while  acting  as  a  Union  scoat,  and  also  on  acconnt  of  her 
impaired  health,  and  accordingly  report  the  accompanying  bill  appropriating  $1,000, 
and  recommend  its  passage. 

Your  committee  regard  this  case  as  possessing  special  merit,  and  in 
view  of  the  fact  that  the  health  of  the  claimant  is  broken  down,  im- 
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paired  as  it  was  by  ezposare  as  a  gnide  and  scoat,  believe  she  is  entitled 
to  oonsideratioQ  at  the  bands  of  the  government,  and  therefore  report 
the  accompanying  bill,  appropriating  the  snm  of  $700,  that  being  the 
amonnt  of  $500  promised  by  the  military  authorities  at  the  time,  and 
$200  for  the  horses  proven  to  have  been  lost,  and  recommend  its  pas- 
sage. 
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IN  THE  SENATE  OF  THE  UNITED  STATES. 


May  24, 1S78.— Ordered  to  be  printed. 


Mr.|BuBNSiDE,  from  the  Committee  on  Edacation  and  Labor,  submitted 

the  following 

REPORT: 

[To  accompany  joiDt  resolution  H.  Res.  176.] 

The  Committee  on  Education  and  Labor,  to  whojn  was  referred  the  joint 
resolution  {H.  Res.  176)  to  provide  for  the  enforcement  of  the  eight-hour 
late  J  liave  to  report: 

That,  after  mature  consideration,  recommendation  is  made  that  the 
Senate  non-concar  in  the  action  of  the  House. 

Without  going  into  an  argument  as  to  the  justice  and  propriety  of  the 
eight-hour  law  now  upon  the  statute-books,  and  touching  only  the  work- 
iogmen  in  government  employ,  your  committee  are  of  the  opinion  that 
the  law  explains  itself  most  distinctly.  It  means  that  government  labor 
shall  be  confined  to  eight  hours  each  day,  but  has  no  reference  what- 
ever to  the  compensation  for  such  labor.  This  opinion  is  fortified  by 
the  decision  of  the  Supreme  Court  of  the  United  States,  opinion  deliv- 
ered by  Justice  Swayne,  May  6, 1878,  United  States  against  Driscoll. 

It  is  clear  to  your  committee  that  the  government  should  employ  its 
workingmen  at  the  same  rate  as  is  paid  for  like  labor  outside  of  govern- 
ment establishments  in  the  same  locality.  A  system  under  which  it 
would  pay  higher  wages  than  private  concerns  pay  for  like  work,  would 
result  in  establishing  favoritism  in  labor  which  would  very  naturally  be 
offensive  to  all  men  outside  governtnent  employ,  and  would  ultimately 
lead  to  the  abandonment  of  the  government  workshops. 

It  is  well  known  that  in  these  workshops  men  are  often  employed 
apon  the  recommendation  of  members  of  Congress,  not  always  with 
reference  to  their  qualifications. 

This  system  of  itself  is  sufficiently  distasteful  to  the  workingmen  out- 
side of  the  government  establishments,  and  any  regulation  or  law  giv- 
ing to  these  government  employes  the  same  wages  for  eight  hours'  work 
which  the  same  class  of  workmen  outside  get  for  ten  hours'  work  would 
tnake  it  still  more  distasteful.  Your  committee  believe  that  the  mass  of 
workingmen  of  the  country  are  not  in  sympathy  with  the  spirit  of  this 
resolution. 

Accompanying  this  report  is  the  petition  from  some  of  the  working- 
nen  of  Boston,  which  was  referred  to  your  committee  for  their  consid- 
eration. Your  committee  ask  to  be  relieved  from  further  consideration 
>f  the  same. 

The  following  is  a  copy  of  the  decision  of  the  Supreme  C  jurt  referred 
:o  above: 
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2  ENFORCEMENT   OP   T5E   EIGHT-HOUR   LAW. 

Sapxeme  Conrt  of  the  United  States.    No.  1053.    October  tenn,  1877. 

Thk  United  States,  appellants,  ) 

V8.  >  Appeal  from  the  Coart  of  Claims. 

James  Driscoll.  3 

Hr.  Justice  Swayne  delivered  the  opinion  of  the  conrt. 

This  is  an  appeal  from  the  Conrt  of  Claims.  The  petition  of  the  appellee  allegw 
that  he  worked  the  number  of  days  specified  for  the  United  States  ten  hours  a  dsy, 
when  he  was  required  by  law  io  work  ouly  eight  hours  a  day ;  that  he  was  paid  at  the  ntd 
often  hours  a  day,  and  he  claims  further  compensation  for  such  number  of  days  as  the 
additional  two  hours  aggregated  will  make,  computing  a  day's  work  at  eight  boon 
instead  of  ten  hours. 

This  is  the  basis  and  extent  of  the  claim.  The  United  States,  among  other  defenses, 
allege  that  the  appellee  was  never  employed  by  them  nor  on  their  behalf. 

The  case  is  fully  set  forth  in  the  findings  of  the  Court  of  Claims.  A  brief  statement 
of  the  facts  will  be  sufficient  for  the  purposes  of  this  opinion. 

The  United  States  contracted  with  Kalpo  Ordway  to  furnish,  from  certain  quarries  netr 
Bichmond,  Ya.,  granite  to  be  delivered  in  Washington  City.  He  was  to  be  paid  it 
specified  prices.  They  contracted  with  him  further  to  furnish  all  the  labor,  tools,  sod 
materials  necessary  to  cut,  dress,  and  box  at  the  quarry  or  quarries  all  the  granite  io 
each  manner  as  should  be  directed.  The  United  States  were  to  pay  him  the  foil  coet 
of  said  labor,  tools,  and  materials,  and  also  the  insurance  on  the  granite,  increased  by 
fifteen  per  centum  on  such  cost.    The  contract  contained  this  further  claim : 

''And  the  party  of  the  second  part  (Ordway)  further  agrees  to  furniah  such  namber 
of  men  as  may  be  deemed  neoessar  j  for  the  proper  prosecution  of  the  work  by  the  psity 
of  the  first  part  (the  United  States) ;  and  the  party  of  the  second  part  fhrtber  agrees 
to  cut,  as  well  as  furnish  and  deliver,  all  the  granite  herein  contracted  for  st  sneh 
times  as  may  be  required  by  the  party  of  the  first  part,  and  in  default  thereof  to  forifil 
«nd  pay  to  the  United  States  the  sum  of  one  hundred  ($100)  dollars  per  diem  for  eseh 
and  every  day  thereafter  until  the  final  delivery  of  the  same,  which  sum  shall  be  d^ 
daoted  from  any  moneys  which  may  be  due  him ;  and  if  that  amount  be  not  due  biOr 
then  his  bondsmen  are  to  be  held  liable  for  any  defioieno^s  to  be  recovered  ai  them  by 
auit  in  the  name  of  the  United  States." 

The  laiiger  the  amount  of  the  cost  the  larger  would  be  the  amount  to  be  paid  Ord- 
way. His  interests  and  those  of  the  United  States  were  in  this  particular,  therefore, 
in  direct  antagonism.  Heuce  the  United  Statts  employed  and  paid  a  soperinteodeDt 
and  clerk,  who  were  to  be  present  all  the  time.  The  formw  was  to  see  that  every- 
thing was  done  according  to  the  contract,  and  that  no  fraada  were  comBitted  on  tU 
l^ovemment.  It  was  also  his  duty  at  the  end  of  every  month  to  certify  Ordway • 
accounts  for  his  expenditures  during  that  time.  The  clerk  was  his  assistant,  and  eob- 
ject  to  his  directions. 

The  employ^  were  engaged  aud  paid  as  follows: 

When  a  man  was  set  to  work  Ordway's  foreman  gi^ve  his  name  to  the  elerk  of  the 
aaperintendent,  who  put  it  on  the  time-book.  The  mreman  put  the  prioe  opposite  tbe 
name.  The  clerk  kept  a  ledger-account,  made  out  a  pay-roll  at  the  end  of  each  mooth, 
and  had  the  men  sign  it.  It  was  approved  by  the  superintendent  and  delivered  to  Ord- 
wav,  and  he  received  the  amount  from  the  United  Statee,  with  the  fifteen  per  oeot. 
added,  according  to  the  contract.  He  then  ^aid  the  men  according  to  the  pay-roll  and 
their  receipts  thereon.    The  appellee  was  employed  and  paid  in  this  way* 

It  is  clear  that  there  was  no  privity  between  the  appellee  and  the  United  States. 
Ordway  employed  him  and  was  to  pay  him,  and  did  pay  him.  The  United  Stste» 
had  no  interest  in  the  rate  or  the  amount  paid  save  that  the  sura  so  paid,  with 
fifteen  per  cent,  in  addition,  was  the  measuro  of  the  amount  to  be  paid  to  Ord- 
way. The  fact  that  Ordway  procured  the  appellee's  receipts,  preeented  faU 
own  vouchers  to  the  government,  and  received  his  pay  beforo  paying  his  hands,  is 
immaterial  as  regards  the  rights  of  the  parties.  It  was  a  convenience  to  the  coo- 
tractor  and  safe  for  government.  The  hands  trusted  the  former,  and  if  he  had  &il<d 
to  pay  them  the  loss  would  have  been  theirs.  The  government  having  the  contractor* 
receipts,  i«  could  not  have  fallen  upon  the  United  States.    The  acknowledgment  of 

Sijment  by  the  employes  before  getting  their  money  was  wholly  their  own  cooc^ro. 
ndway  was  bonnd  by  his  contract  to  have  the  work  done  as  specified, and  upon  every 
default  he  was  liable  for  a  penaltjr  of  a  hundred  dollars  a  day  until  he  shoald  ftaliill 
his  undertaking.  This  stipulation  is  incongruous  with  the  idea  of  his  being  an  s^nt 
and  not  a  contractor.  The  latter  was  bis  relation  to  the  government.  Between  bim- 
aelf  and  the  appellee  it  was  simply  that  of  employer  and  employ^ 

The  mode,  manner,  and  rate  of  Ordway's  compensation  was  a  matter  between  bin 
and  the  United  States,  and  was  one  which  the  appellee  had  nothing  to  do.  Henot 
in  this  caee  it  can  in  no  wise  afi'ect  the  rights  of  the  parties.  The  appellee  stands  npoo 
oxactly  the  same  gronnd  as  the  employes  of  any  other  oontracfor  witb  the  gowroDvot 
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It  follows  that  he  can  have  no  rightful  claim  against  the  appellant.  This  is  cooclasive 
ftguDftt  him.  It  is,  therefore,  annecessary  to  consider  the  other  points  of  defense  in- 
sisted apon  by  the  United  States. 

The  judgment  of  the  Conrt  of  Claims  is  reversed,  and  the  case  will  be  remanded  with 
directions  to  dismiss  the  petition. 


To  the  honorable  the  Senate  and  House  of  Repreaentatives  of  the  United  States  aseemhled  at 

Washington : 

The  nndersigned  are  mechanics  of  Boston  and  vicinity,  and  respectfully  represent 
that  they  have  seen  presented  in  the  Honse  of  Representatives  a  resolution  to  enforce 
wbftt  is  known  as  the  eight-hour  law— that  is,  to  pay  laborers  employed  on  government 
works  as  much  pay  for  eiffht  honrs'  labor  as  the  same  class  of  men  can  get  for  ten 
bonn'  work  elsewhere.  We  conceive  this  to  be  a  great  ontrage  to  thoee  of  us  mechan- 
ics who,  from  political  or  other  reasons,  have  never  been  able  to  get  employed  in  the 
nayy-yard  or  other  pnblic  works.  The  extra  pay  these  few  men  get  comes  ont  of  us 
in  the  way  of  taxes  on  the  great  body  of  the  industry  of  the  country.  Not  one  in  ten 
thousand  of  the  mechanics  or  laborers  of  the  country  cl^n  be  employed  on  government 
works,  and  thoee  that  get  this  employment  are  the  henchmen  of  the  members  of  Con- 
/eresB  for  whose  election  they  work,  as  every  one  familiar  with  the  subject  knows. 
They  are  not  among  the  thriving  laborers  of  the  country. 

When  it  is  seen  that  in  all  agricultural -and  farming  occupations  there  can,  from  the 
necessity  of  the  case,  be  no  such  thing  as  a  regiilation  or  limitation  of  the  honrs  of 
labor,  and  that  this  department  of  industry  requires  more  labor  than  all  the  other  de- 
partments together,  and  that  the  bnrden  of  taxation  falls  more  heavily  on  this  interest 
than  any  other,  it  seems  strange  that  any  one  fit  to  go  to  Congress  should  be  demagogue 
enongb  to  advocate  paying  the  political  laborers  who  get  into  the  navy-yards  and  post- 
offices  20  per  cent,  more  pay  than  better  mechanics  elsewhere  can  get.  We  reepect- 
folly  pray  that  the  eight-nour  law  be  repealed,  or  so  enforced  as  that  men  who  get  on 
government  work  shall  not  be  paid  any  more  than  others  can  get,  or,  if  they  can,  that 
their  extra  pay  shall  come  out  of  the  salary  of  the  member  of  Congress  who  got  them 
the  work. 
May  9,  1878. 

A.  J.  JOHNSON. 

WM.  M.  MERRILL. 

A.  F.  HEATH. 

THOS.  R.  HARRIMAN. 

AUSTIN  P.  CARTER. 

8.  P.  HALL. 

HORACE  A.  MILLS. 

P.  8.— We  believe  every  honest  mechanic  would  sign  if  we  had  the  time  to  present 
this  to  him. 
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45th  Go^aRESS,  >  SENATE.  i  Eeport 

2d  Session.       ]  \  No.  418. 


IN  THE  SENATE  OP  THE  UNITED  STATES. 


May  24, 1878.— Ordered  to  be  printed. 


Mr.  BuBNSiDE,  from  the  Committee  on  EdacatioD  and  Labor,  submitted 

the  following 

REPORT: 

[To  accompany  bill  S.  941.] 

The  Committee  on  Education  and  Labor,  to  whom  was  referred  the 
bill  (S.  941),  entitled  <<A  bill  to  regulate  the  hours  of  labor,"  ask  to  be 
discharged  from  the  farther  consideration  of  the  same,  for  the  reasons 
stated  in  their  report  upon  House  resolution  No.  176,  and  recommend 
indefinite  postponement  of  the  bill. 
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46th  Oonobbss,  )  SENATE.  (  Bepobt 

2d  8e8*wn.       (  \  No.  419. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 


Mat  85, 1878.— Ordered  to  be  printed. 


Mr.  WiTHBBS,  from  the  Committee  on  Pensions,  sabmitted  the  following 

REPORT: 

[To  aooompany  bill  H.  B.  1627.] 

The  Committee  on  Pensions,  having  considered  the  bill  (H.  B.  1627) 
granting  a  pension  to  Jacob  M.  Oroce,  late  sergeant  Company  D,  Sixth 
Regiment  Pennsylvania  Artillery,  together  with  the  papers  filed  in  the 
case,  find  that  the  case  is  now  pending  before  the  Commissioner  of  Pen- 
sions, and  as  this  committee  do  not  deem  it  proper  that  they  shall 
nsorp  the  functions  of  the  Pension  Bureau  and  act  primarily  on  appli- 
cations, they  ask  to  be  relieved  from  the  further  consideration  of  the 
bill,  and  recommend  that  the  same  be  indefinitely  postponed. 
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45th  GoNaRESs, )  SENATE.  /  Report 

2d  SeMian.       ]  \  No.  420. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 


May  25, 1878.— Ordered  to  be  printed. 


Mr.  Withers,  from  the  Oommittee  on  Pensions,  submitted  the  following 

REPORT: 

[To  aocompany  bill  H.  R.  3059.] 

The  Committee  on  Pensions,  having  daly  considered  the  bill  (H.  B. 
3059)  granting  a  pension  to  Jacob  F.Bath,  and  the  accompanying  papers, 
find  that  the  applicant,  while  in  service  in  Fairfax,  Ya.,  and  on  duty,  on 
the  2d  day  of  June,  1865,  was  stricken  down  by  sun-stroke,  for  which 
he  was  treated  by  the  regimental  surgeon.  He  asks  for  a  pension  on 
account  of  disease  of  the  heart.  The  examining-surgeon  reports  the 
existence  of  heart  disease.  Claim  was  rejected,  because  there  was  no 
disability  as  a  result  of  sun-stroke,  and  the  disease  of  the  heart  is  not 
shown  to  have  been  incurred  in  the  line  of  duty.  The  committee  con- 
cur in  this  conclusion,  and  recommend  that  the  bill  be  indefluitely  post- 
poned. 
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45th  CovorebSj  \  SENATE.  /  Bbpobt 

2d8€89ion.       ]  )No.i21. 


IN  THE  SENATE  OP  THE  UNITED  STATES. 


Mat  2S,  1878.-— Ordered  to  be  printed. 


Mr.  WiTHEBSi  from  the  Oommittee  on  Peasioas,  sabmitted  the  fol- 
lowing .,.. 

REPORT: 

[To  accompany  bill  H.  R.  734.] 

The  Pension  Oommittee  having  examined  the  bill  (H.  B.  734)  grant- 
ing  a  pension  to  Syvert  A.  Anderson,  late  a  private  in  Oompany  B, 
Fifteenth  Begiment,  Wisconsin  Yolnnteers,  together  wich  the  accom- 
panying papers,  find  that  the  applicant  received  a  gunshot  wound  of 

the  left  foot  and  left  knee  on  the day  of  December,  1862,  at  the 

battle  of  Stone  Biver,  and  was  discharged  from  service  shortly  thereaf- 
ter for  disability  occasioned  thereby.  His  application  for  a  pension  in 
1863  was  rcoeoted  because  the  examining-surgeon  testified  that  no  dis- 
ability existed.  A  subsequent  application  was  made,  and  rejected  on 
the  same  ground.  In  1864  an  examining  surgeon  of  the  Pension  Bu* 
reau  stated  that  disability  did  exist,  but  as  the  certificate  was  given  vol* 
antarily  and  the  surgeon  was  not  authorized  to  make  the  examination, 
and  directed  that  the  applicant  should  appear  before  the  surgeon  pro- 
perly authorized  to  examine  applicants;  upon  such  examination  in 
1867  the  surgeon  reports  no  disability  resulting  from  the  wound. 

The  only  additional  evidence  now  submitted  is  the  statement  of  a 
practicing  physician,  who  testifies  to  the  existence  of  cicatrices  showing 
the  wound  was  received,  and  that  the  party  alleges  that  he  is  disabled. 

The  committee  cannot,  on  the  evidence  submitted,  recommend  the 
passage  of  the  bill,  and  they  ask  that  its  further  consideration  be  in- 
definitely postponed. 
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45th  Congbess,  1  SENATE.  /  Bepobt 

2d  Session.       ]  \  No.  422. 


IN  THE  SENATE  OP  THE  UNITED  STATES. 


IfAT  25, 1878.-— Oxdered  to  be  printed. 


Mr.  WiTHEBS,  from  the  Oommittee  on  Pensions,  submitted  the  followiog 

REPOET: 

[To  aooompany  biU  H.  B.  4383.] 

The  Oommittee  on  Pensions,  having  considered  the  bill  (H.  B.  4383) 
granting  a  pension  to  Stephen  L.  Gtoorge,  and  the  accompanying  papeiSj 
find  that  bis  application  is  now  pending  before  the  Oommissioner  of  Pen- 
sions; and  in  accordance  with  the  precedent  established  by  this  com- 
mittee, not  to  take  primary  cognizance  of  applications  for  pensions,  they 
recommend  the  indefinite  postponement  of  the  bill,  pending  a  decision 
by  the  Pension  Barean. 
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45th  Congbbss,  )  SENATB.  (  Bepobt 

2<f  Settion.       f  \  No.  423. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 


Mat  33, 1878.— Ordered  to  be  printed. 


Mr.  Withers,  from  the  Committee  on  Pensions,  sabmitted  the  following 

REPORT: 

[To  acoompany  bill  H.  R.  4424.] 

The  Committee  on  Pensions,  having  dniy  considered  the  bill  (H.  B. 
4424)  granting  a  pension  to  Derrick  F.  Hambink,  together  with  the 
accompanying  papers,  find  that  the  applicant  is  now  receiving  a  pension 
at  the  rate  of  $25  per  month  for  the  loss  of  a  leg  while  holding  the  rank 
of  m%jor.  He  now  asks  that  his  pension  be  increased,  because  of  a 
wonnd  in  the  shonlder,  and  because  he  was  performing  the  duties  of 
lieutenant-colonel  at  the  time  the  injury  of  his  leg,  resulting  in  amputa- 
tion, was  received. 

As  the  pension  laws  prohibit  cumulative  pensions,  and  also  provide 
that  pensions  shall  be  allowed  at  the  rate  prescribed  for  the  rank 
actually  held  at  the  time  the  disability  was  incurred,  the  committee  are 
constrained  to  report  adversely  on  the  bill,  and  ask  that  it  be  indefi- 
nitely postponed. 
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45Tfl  Congress,  >  SENATE.  «  Keport 

2d  Session.       (  ( No.  424. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 


May  25, 1878.— Ordered  to  be  printed. 


Mr.  Withers,  from  the  Committee  on  Pensions,  submitted  the  follow- 
ing 

REPORT: 

[To  accompany  biU  H.  R.  1930.] 

The  Committee  on  Pensions,  having  examined  the  bill  (H.  R.  1930) 
granting  a  pension  to  Elizabeth  Winters,  and  the  accompanying  papers, 
find  that  the  applicant  is  the  widow  of  Jacob  Winters,  who  wa«  mas- 
tered into  service  Jaly  15, 1861,  and  was  accidentally  drowned  Decem- 
ber 18, 1861,  while  returning  home  on  furlongh. 

The  claim  was  rejected  by  the  bureau  on  the  ground  that  the  soldier 
was  not  in  the  line  of  duty  at  the  time  of  his  death,  being  absent  on 
farlough.  As  the  soldier  was  regularly  furloughed  to  visit  his  family, 
your  committee  are  of  opinion  that  he  was,  properly  considered,  <'  in  the 
line  of  duty,"  and  they  therefore  recommend  the  passage  of  the  bill. 
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45TR  GOHOBESS, )  SENATE.  (  BefoBT 

2d  Session.       f  \  No.  426. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 


May  25, 1878.— Ordered  to  be  printed. 


Mr.  Bailey,  from  the  Committee  on  Pensions,  submitted  the  following 

REPORT: 

[To  accompany  bill  H.  R.  134.] 

The  Committee  on  PenaioMj  to  whom  was  referred  the  bill  ( JT.  B.  134)  grant- 
ing a  pension  to  Jacob  0.  Oromanj  have  had  the  same  under  considera- 
tion, and  report : 

That  the  applicant,  in  the  military  service  of  the  United  States,  and 
when  in  the  line  of  his  duty,  was  raptured  by  a  fall  from  his  horse  in 
February,  1863. 

He  has  never  recovered,  and  is  now  partially  disabled  to  earn  a  live- 
lihood.   The  committee,  therefore,  recommend  the  passage  of  the  bill. 
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4STR  GONaBESSi )  SENATE.  (  Bepobt 

2d  8e$9um.       f  \  No.  426. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 


May  25, 1878.-— Ordered  to  be  printed. 


Mr.  Bailey,  from  the  Committee  on  Pensions,  sabmitted  the  following 

REPORT: 

[To  aooompany  bill  H.  R.  3103.] 

The  Committee  on  Pensions^  to  whom  was  referred  the  hill  {H.  B.  3103) 
granting  a  penHon  to  Oliver  Yake^  of  Sanilac  County^  Michigan,  ask 
leave  to  report: 

They  find  that  the  applicant  enlisted  in  the  military  service  of  tbe 
United  States  on  August  9,  1862,  and  was  discharged  Jane  26, 1865. 
While  in  the  service  and  in  the  line  of  his  daty,  his  eyes  became  sore, 
and  since  his  discharge  have  continaed  to  grow  worse,  until  he  is  almost 
blind,  and  the  disease  is  regarded  by  his  physician  as  incurable.  The 
committee  therefore  recommend  the  passage  of  the  bill. 
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i5TH  CONGBESSy  )  SENATE.  i  Bepobt 

2d  Session.       |  )  No.  427. 


IN  THE  SENATE  OP  THE  UNITED  STATES. 


May  25, 1878.~Ordered  to  be  printed. 


Mr.  Bailsy,  from  the  Committee  on  Pensions,  submitted  the  following 

REPORT: 

[To  accompany  biU  H.  R.  3440.] 

The  Committee  on  Pensions^  to  whom  was  referred  the  bill  {H.  B.  3440) 
granting  a  pension  to  Oeorge  Fritz^  report: 

The  Commissioner  of  Pensions  reports  that  the  claim  has  not  been 
adjudicated  in  his  barean,  bnt  is  awaiting  proof  that  has  been  repeat- 
edly called  for. 

The  committee  ask  to  be  discharged,  and  bill  indefinitely  postponed. 
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45th  Congbess,  )  SENATE.  (  Bepobt 

2A  Session.       f  \  No.  428. 


LN  THE  SENATE  OF  THE  UNITED  STATES. 


May  d5, 1878.— Ordered  to  be  printed. 


Mr.  Bailet,  from  the  Committee  on  Pensions,  submitted  the  following 

REPORT: 

[To  accompany  biU  H.  R.  4384.] 

The  Committee  an  Pensions,  to  whom  was  referred  the  biU^  {H.  £.{4384) 
granUng  a  pension  to  Daniel  DonneUy,  have  had  the  same  under  consid- 
eratioHj  and  ask  leave  to  report : 

That  it  iB  not  satia&ctorily  shown  that  the  applicant  contracted  the 
disease  stated  to  be  the  foandation  of  the  claim  while  in  the  military 
service;  nor  does  it  appear  that  he  is  now  diseased,  or  is  in  any  degree 
disabled. 

They  therefore  ask  to  be  discharged  from  the  farther  consideration  of 
the  bill,  and  recommend  that  it  be  indefinitely  postponed. 
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>ms    OONGBBSS.)  SENATE.  (Befost 

^^A  iSsMum.       S  \  No.  428. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 


May  25, 1878.— Ordered  to  be  printed. 


Ir.  R^rLET,  from  the  Uommittee  on  Pensions,  submitted  the  following 

REPORT: 

[To  accompany  biU  H.  E.  4384.] 

The  Committee  an  Pensions,  to  whom  was  referred  the  lnll§  {H.  B.[43S^ 
granting  a  pension  to  Daniel  DonneUy,  have  had  the  same  under  constdr 
eratioHj  ana  ask  leave  to  report : 

That  it  is  not  satisfectorily  shown  that  the  applicant  contracted  the 
diaease  stated  to  be  the  foundation  of  the  claim  while  in  the  military 
serrioe  ;  nor  does  it  appear  that  he  is  now  diseased,  or  is  in  any  degree 
disahlod 

They  therefore  ask  to  be  discharged  from  the  farther  consideration  of 
the  bill,  and  recommend  that  it  be  IndefiQitely  postponed. 
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45th  Congress,  )  SENATE.  (  Report 

2d  Session.       f  )  No.  429. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 


May  25, 1878. — Ordered  to  be  printed. 


Mr.  BAiLETy  from  the  Committee  on  Peusions,  submitted  the  following 

REPORT: 

[To  accompany  bill  H.  R.  735.] 

The  Committee  on  Pensions^  to  whom  was  referred  the  bill  {H.  R.  735)  grant- 
ing a  pension  to  James  H.  Thewj  have  had  the  same  under  consideration^ 
and  report : 

That  the  applicant  says  his  spine  was  injared  in  Aag^st,  1862,  when 
he  was  in  the  military  service  and  in  the  line  of  daty  by  a  blow  on  the 
back.  He  states  that  he  was  never  sent  to  a  hospital,  bat  was  treated 
by  the  company  sargeon,  and  in  a  little  while,  having  recovered,  re- 
tamed  to  daty  and  served  antil  April,  1865.  He  states  that  since 
the  dose  of  the  war  he  has  never  consnltod  a  physician,  nor  has  he  been 
treated  for  the  injary,  bat  has  been  nnable  to  do  any  work  that  requires 
gi'eat  exertion. 

The  testimony  as  to  the  nature  and  extent  of  the  injary  received  is 
unsatisfactory,  and  the  committee  therefore  ask  to  be  discharged  from 
the  further  consideration  of  the  bill. 
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45th  OoNaRESS, )  SENATE.  (  Bepobt 

2dSe88um.       i  )  No.  430. 


IN  THE  SENATE  OP  THE  UNITED  STATES. 


May  25, 1878<— Ordered  to  be  printed. 


Mr.  Bailey,  from  the  Committee  on  Pensions^  sabmitted  the  following 

REPORT: 

[To  aooompany  biU  H.  R.  4389.] 

The  Committee  on  PeneionSj  to  whom  was  referred  the  hill  {H.  B.  4389) 
granting  an  increase  of  pension  to  Jerry  RoMnson^  have  nad  the  same 
under  oonsideratioT^  and  report : 

The  two  Bargeons  who  have  examined  the  applicant  differ  in  opinion 
as  to  the  canse  of  the  hernia  developed  in  the  right  side. 

The  OommiBaioner  of  Pensions,  in  this  conflict  of  testimony,  has  de- 
dined  to  advance  the  rate  of  the  pension,  and  in  the  absence  of  other 
evidence  the  committee  cannot  say  the  decision  of  the  Oommissioner  is 
wrong.  The  committee,  therefore,  asks  to  be  discharged  from  farther 
consideration  of  the  bill,  and  recommend  that  it  be  indefinitely  post- 
poned. 
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4oTH  Congress,  )  SENATE.  (  Bepobt 

2d  Session.       f  \  No.  431. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 


May  25, 187)j.~Ordered  to  be  printed. 


Mr.  Bailet,  from  the  Committee  oq  Pensions,  submitted  the  following 

REPORT: 

[To  accompany  bill  H.  R.  4362.] 

The  Committee  on  Pensions,  to  wliom  was  referred  the  bill  (H.  B.  4362) 
granting  a  pension  to  Cynthia  A.  Mizelle^  dependent  mother  ofZedekiah  M. 
Mizelle^  late  a  private  in  Company  (7,  First  Regiment  of  North  Carolina 
Volunteers^  have  had  the  same  under  consideration,  and  report: 

It  appears  that  the  father  and  mother  of  Zedekiah  M.  Mizelle  had  been 
dependent  upon  his  labor  for  a  support  for  several  years  before  1862, 
when  he  enlisted  in  the  military  service  of  the  United  States ;  that 
when  in  the  service,  although  separated  from  them  by  the  lines  of  hos- 
tile armies,  he  sent  them  money;  that  the  father  died  in  March,  1864, 
and  in  April  of  the  same  year  the  son  died  while  in  the  military  service 
of  the  United  States,  and  of  disease  contracted  in  the  line  of  his  duty 
Id  that  service ;  that  the  mother  is  without  means  of  support,  old  and 
helpless. 

The  committee  therefore  recommend  the  passage  of  the  bill. 
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45th  Congrbss,  )  SENATE,  i  Report 

2d  Session.       f  \  No.  432. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 


May  25, 1878. — Ordered  to  be  printed. 


Mr.  Wadleigh,  from  the  Committee  on  Military  Affairs,  submitted  the 

follow  lug 

REPORT: 

[To  accompany  bill  8.  793.] 

The  Civmmiitee  on  Military  Affairs^  fo  whom  was  referred  the  bill  S.  793, 
ask  leave  to  make  the  following  report : 

On  the  8th  day  of  June,  1876,  Edwin  R.  Clark,  second  lieutenant 
Tenth  United  States  Infantry,  was  tried  by  court-martial  upon  charges 
preferred  against  him  for  drunkenness  and  conduct  unbecoming  an 
oDieer  and  a  gentleman,  upon  which  he  was  found  guilty  and  there- 
npon  dismissed  from  the  Army.  He  now  asks  that  the  finding  of  the 
coar^martial  be  set  aside,  and  that  the  President  be  authorized  to  ap- 
point him  to  a  vacancy  in  the  office  from  which  he  was  removed. 

The  evidence  upon  which  said  Clark  was  found  guilty  of  drunken- 
ness was  given  by  Charles  Howard,  Daniel  Hayes,  Patrick  Kelly,  Levi 
Brown,  aud  Albert  E.  Libby,  who  were  police  officers  in  the  city  of 
LowelL 

Charles  Howard  testified  that  in  April  and  August,  1875,  and  about 
Thanksgiving  Day  and  Christmas  he  saw  Clark  on  his  way  home  in  the 
titreet  at  quite  a  late  hour  in  the  night ;  that  he  talked  with  him.  On 
one  or  two  of  these  occasions  he  walked  unsteadily,  but  that  he  was 
perfectly  quiet  and  not  enough  under  the  influence  of  liquor  either  time 
to  attract  any  attention,  except  from  parties  by  whom  he  was  perfectly 
well  known,  nor  to  require  any  assistance  or  guidance. 

Daniel  Hayes  testified  that  he  saw  Clark  in  August,  1875,  between 
balf  past  four  and  five  o'clock  in  the  afternoon,  and  in  March  or  April, 
1^76;  that  he  walked  a  little  unsteadily,  or  staggered  a  little;  showed 
DO  other  evidence  of  being  intoxicated  ;  was  perfectly  quiet  and  made 
00  disturbance. 

Patrick  Kelly  testified  that  in  October,  1875,  he  saw  Clark  at  the 
celebration  of  the  Knights  of  St.  Patrick,  on  the  fairgrounds  in  Low- 
ell ;  that  on  leaving  the  grounds  he  was  more  or  less  under  the  influence 
of  liquor,  but  states  no  circumstances  of  his  conduct  that  justified  such 
a  conclasion. 

Levi  Brown  testified  that  in  November,  1875,  he  saw  Clark  at  the 
police  station  in  Lowell  partially  intoxicated ;  that  hecould  walk  aud  was 
capable  of  taking  care  of  himself,  but  was  sort  of  wild  and  had  some- 
thing on  his  mind  ;  that  in  March,  1876,  he  saw  him  on  Central  street, 
when  he  was  partially  intoxicated,  but  took  no  notice  of  him  and  passed 
along.  This  witness,  on  cross-examination,  admitted  that  Clark  was 
at  the  police  station  at  the  time  referred  to  to  make  complaint  of  the 
conduct  of  his  wife ;  was  not  noisy,  but  seemed  excited.  ,    ^^^T^ 
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Albert  E.  Eddy  testified  that  on  the  13th  of  April,  1876^  he  saw  Clark 
on  Central  street,  in  the  door  of  Barrister  Hail,  swaying  back  and 
forth,  and  apparently  under  the  inflaence  of  liquor,  but  says  that  be 
simply  passed  by  him  as  he  stood  in  the  door,  and  took  no  notice  of 
him. 

That  was  all  the  evidence  of  drunkenness.  On  each  and  all  these 
occasions  it  appears  that  Clark  was  perfectly  quiet,  able  to  take  care 
of  himself,  as  the  witnesses  term  it,  and  that  his  conduct  was  in  uo 
respect  offensive,  or  contrary  to  decency  and  good  order.  It  seems  also 
that  it  WHS  not  such  as  to  call  particularly  the  attention  of  any  of  the 
witnesses  to  it,  or  to  lead  to  any  complaints  or  talk. 

The  only  evidence  before  the  cour^ martial  of  conduct  unbecoming  an 
officer  and  a  gentleman  on  the  part  of  Clark,  was  in  April,  1876,  at  the 
time  when  witnesses  testified  to  seeing  bim  under  the  infiuence  of  liquor, 
he  went  to  a  saloon  in  the  city  of  Lowell,  kept  by  one  Harris,  and  hav- 
ing the  character  of  an  assignation  house,  in  search  of  his  wife,  wbo. 
against  his  remonstrances,  persisted  in  going  there  and  associating  with 
penons  of  an  infamous  character ;  that  while  ther^t  he  spoke  to  his  wife 
in  a  very  excited  manner  after  her  refusal  to  leave  the  place,  and  applied 
to  her  terms  which  seem,  upon  the  testimony  in  the  case,  to  have  beeu 
deserved,  although  not  proper  to  be  applied  to  a  respectable  womao. 
One  Mary  Golden,  an  inmate  of  the  house  referred  to,  testified  that 
upon  that  occasion  she  struck  him  several  times,  and  ordered  him  to 
leave  the  house.  Her  testimony  in  this  respect,  however,  Is  not  sus- 
tained by  that  of  Harris  himself,  the  keeper  of  the  house,  who  was  a 
witness  for  the  prosecution. 

The  court-martial  also  admitted  testimony  to  prove  that  soon  after  this 
occurrence,  one  Woods  wrote  an  exaggerated  account  of  this  affair, 
which,  substantially,  with  a  wood  cut,  was  published  in  an  infamous, 
obscene,  and  slanderous  newspaper,  which  was  circulated  among  Army 
officers  by  Clark's  wife.  What  tenclency  said  infamous  publication  had 
to  prove  the  defendant  guilty  of  improper  conduct,  does  not  appear  to 
your  committee,  while  it  is  evident  that  its  reception  as  evidence  marks 
fiuch  a  degree  of  prejudice  on  the  part  of  the  tribunal  which  woald  re- 
ceive it  as  evidence,  as  to  render  any  decision  of  that  tribunal  in  the 
case  of  very  little  weight. 

The  evidence  adduced  by  the  defendant  before  the  court-martial  and 
before  your  committee  seems  to  prove  conclusively  the  following  facti*: 

That  said  Clark  was  an  extremely  gallant  soldier  and  officer,  whose 
services  to  his  country  had  been  exceedingly  meritorious ;  that  dariog 
Lis  service  in  the  Army  he  contracted  severe  and  chronic  malarial  dis- 
ease, and  on  that  account  was  furloughed  for  the  purpose  of  going  home 
to  Lowell,  where  he  hoped  to  recover  his  health.  He  arrived  there  some- 
time in  1874,  and  was  ordered  by  his  physician  to  use  stimulants— 
Avhisky  and  quinine,  morphine,  &c. ;  that  while  thus  suffering  intensely 
from  disease  he  learned  gradually  of  the  infidelity  and  the  infamous  cou- 
•duct  of  his  wife,  tending  to  her  ruin  and  his  own  dishonor ;  that  she 
f^ecretly  went  to  the  house  of  assignation  kept  by  Harris,  on  learning 
which  he  went  there,  under  very  natural  excitement,  to  induce  her,  if  he 
could,  to  come  away  ;  that  he  found  her  in  this  low  saloon  in  the  com- 
pany of  the  witness  Golden,  whose  character  was  notoriously  infamous, 
and  that  all  his  remonstrances  were  only  met  with  insult  and  abuse.  It 
appears  not  improbable  that  in  his  excitement  he  may  have  used  termi^ 
to  his  wife  which  he  would  not  have  applied  to  a  virtuous  woman;  bat  jour 
committee  regard  the  testimony  of  the  occurrences  there  as  being  atterJr 
unworthy  of  belief.    So  far  as  his  being  struck  by  the  witness  Goldeo 
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is  concerned,  the  silence  of  Harris  upon  that  point  seems  to  prove  it  to 
be  her  fabrication.  So  far  as  his  ase  of  opprobioas  terms  is  couoerned, 
your  committee  cannot  regard  it  as  being,  under  the  circumstancesi  any 
reason  whatever  for  his  discharge  from  the  Army. 

Upon  the  question  of  drunkenness,  it  is  shown  by  highly  respectable 
witnesses  who  have  known  Clark  for  many  years,  and  who  saw  him  al- 
most daily  during  the  whole  time  that  he  was  at  Lowell,  from  1874  to 
1876,  that  during  that  whole  time  they  never  saw  him  under  the  influ- 
ence of  liquor  at  all,  and  that  his  conduct  was  always  sober  and  gentle- 
manly. Several  witnesses  who  met  him  at  the  celebration  at  the  fair- 
groaod  referred  to,  testify  that  they  saw  him  frequently  on  that  day  up 
to  the  time  he  left :  that  he  was  perfectly  sober  and  not  under  the  influ- 
ence of  liquor  at  all. 

Yoor  committee  are  forced  by  the  evidence  to  the  conclusion  that  the 
finding  of  the  court-martial  was  entirely  unwarranted  by  the  evidence 
then  and  since  produced,  and  that  by  it  great  injustice  was  done  to  a 
worthy  and  gallant  officer. 

For  the  foregoing  reasons  your  committee  report  back  the  bill,  with 
an  amendment,  and  recommend  that  it  pass. 
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45th  CtoNGBBSS,  >  SENATE.  (  EBPOBT 

2d  SesHan.       ]  \  No.  433. 


IS  THE  SENATE  OF  THE  UNITED  STATES. 


May  25^  1878.~Ordered  to  be  printed. 


Mr.  Jones,  of  Florida,  from  the  Committee  on  Eevolatiooary  Claims, 
submitted  the  following 

REPORT: 

[To  accompany  bill  S.  813.] 

The  CommitUe  on  Revolutionary  ClaimSj  to  whom  was  referred  the  biU  {S. 
813)  for  the  relief  of  the  administratrix  of  Joseph  Wheaton^  deceased^ 
report  om  follows : 

That  at  the  first  session  of  the  Forty-third  Congress  a  report  was 
made  in  this  case  which,  as  it  contains  a  statement  of  all  the  facts,  is 
DOW  adopted  by  the  committee. 

Tht  Committee  on  Berolutianary  Claitna,  to  whom  was  referred  the  memoritU  of  the  adminis- 
trator of  ike  eetate  of  the  late  Lieut,  Joseph  fVheaton,  and  the  letter  of  the  Secretary  of  the 
Interior  of  (he  fl7th  of  March,  1872,  relative  to  the  same,  report : 

That  the  evidence  before  the  committee  shows  that  Lieat.  Joseph  Wheaton  served 
in  the  Rhode  Island  Line  from  the  commencement  to  the  close  of  the  Revolntionary  war; 
that  his  father  and  ten  brothers  all  held  commissions  as  officers  in  the  British  service, 
and  that  he  alone  sacrificed  his  home  and  domestic  ties  for  the  cause  of  liberty ;  ^at 
he  was  disinherited  by  his  father.  Col.  Caleb  Wheaton,  who  commanded  a  regiment  of 
British  pioneers,  who,  to  the  day  of  his  death,  never  forgave  his  son  for  what  he  con- 
sidered a  disloyalty  to  the  King  of  Great  Britain  in  joining  <'  the  Yankee  rebels'' ;  that 
OD  the  11th  of  May,  1775,  and  lonj;  before  war  was  declared,  he  joined  a  band  of  vol- 
unteers, and  took  an  active  part  m  capturing  the  Margaretta  and  two  other  armed 
British  schooners,  which  was  of  great  service  to  us  in  alter  times,  and  was  the  first  ad- 
vantage gained  over  oar  enemies  on  the  waters.  In  this  service  h?  received  a  severe 
Baber  wound  on  the  head,  which  troubled  his  mind  through  life,  and  terminated  in  his 
dying  in  the  insane  asylum,  in  Baltimore,  in  the  year  18&. 

After  the  war  was  declared,  Joseph  Wheaton  joined  the  Rhode  Island  Line,  in  Col. 
Israel  Angell's  regiment,  and  sharing  iu  all  the  battles  in  which  that  part  of  the  army 
was  engaged,  which  seems  to  have  been  many,  n<»ver  left  his  regiment  until  the  end  of 
the  war.  He  was  invested  with  a  commission  as  colonel  in  the  war  of  1812,  through 
the  whole  of  which  he  served  with  distinguished  ability. 

By  the  acts  of  Congress  of  3d  and  2lst  of  October,  1780,  the  Grovemment  of  the 
United  States  promis^  to  pay  to  each  and  all  the  officers,  individually,  who  should 
continue  to  serve  until  the  end  of  the  war,  half-pay  for  life,  and  to  pay  the  same  to 
»aid  officers,  or  their  legal  representatives,  in  specie  or  other  current  money,  at  the  end 
of  each  and  every  year  for  life.  This  wan  a  distinct  offer  and  covenant,  stipulated  by 
the  most  solemn  act  of  the  government,  iu  1780,  after  four  years  and  upward  of  hard 
service  in  field  and  camp  by  Joseph  Wheaton,  among  others,  and  was  offered  as  an  in- 
dncement  to  cause  him  to  continae  in  the  service  until  defeat  or  victory  should  mark 
the  close  of  the  contest.  If  defeated,  he,  with  his  compfwrs,  bad  nothing  to  hope  for 
bnt  the  rebel's  fate ;  if  victorious,  he  would  have  the  stipulated  compensation  of  the 

}>romitied  half-pay  to  buy  him  bread  for  the  balance  of  his  days.  He  accepted  the  offer, 
ulfilled  the  contract,  and  served  to  the  ead  of  the  war,  thus  establishing  his  unquali- 
fied right  to  said  half-pay. 

It  was  decided  by  the  Court  of  Claims,  in  the  case  of  Thomas  H.  Baird,  administra- 
tor of  Dr.  Absalom  Baird,  deceased,  that  the  acts  of  Congress  of  3d  and  21st  of  Octobaa, 
^'^^.  created  a  legal  liability  against  the  United  States  in  favor  of  the  officers  therein 
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referred  to,  which  no  sabBequent  legislation  by  CongreaB  conld  releaae  withoat  the 
assent  of  the  other  party,  i  onr  committee  find  that  this  dedsioQ  of  the  Court  oi 
Claims  was  sanctioned  by  Conf^ress  by  an  act  approved  Augnst  18, 1866. 

The  Committee  on  Revolntionary  Claims,  in  the  Thirty-sixth  Congress,  made  t 
Cavorable  report  in  this  case,  and  in  the  Thirty-seventh  Congress  the  claim  was  refemd 
by  resolntion  of  the  Honse  to  the  Secreta^  of  the  Interior  for  adjustment.  In  reply, 
the  Secretary  of  the  Interior  submits  the  rollowing  letter : 

*' Dbpabtbient  of  ths  Interiob, 

"  WathimgUm,  Marek  27, 1882. 
**  Sir  :  I  have  the  honor  to  acknowledge  the  receipt  of  a  resolution  of  the  Hoiue  of 
Representatives,  adopted  on  the  14th  instant,  referring  to  this  department  for  adja8^ 
ment  the  claim  of  Mary  A.  Berault,  administratrix  of  the  late  Josenh  Wheaton. 

"  Upon  an  examination  of  the  papers  referred  to  me,  I  am  fully  satisfied  of  the 
Justice  of  this  claim,  and  concur  m  the  report  of  the  Committee  on  Revolotionsry 
Claims  in  its  favor.  The  services  of  Lieutenant  Wheaton  were  of  a  highly  meritorioiu 
character,  and  continued  from  a  time  anterior  to  the  passage  of  the  act  of  Congieis  of 
October,  1780,  promising  half-pay  for  life  to  those  who  should  serve  until  the  end  d 
the  war,  until  the  final  and  successful  termination  of  the  Revolutionary  struggle. 

**  The  principle  upon  which  the  claim  is  based  has  been  recognized  and  sustained  b? 
the  Court  of  Claims,  in  the  case  of  Dr.  Baird,  and  the  decision  of  that  court  his  re- 
ceived the  sanction  of  Congress. 

"  I  should  not  hesitate  to  adjust  and  allow  the  claim,  as  recommended  hj  the  leeolQ-  | 
tion  of  the  House  of  Representatives,  if  any  fund  were  placed  at  m^^  disposal  fna 
which  it  conld  be  ]^aid ;  out  no  appropriation  has  been  made  which  is  applicable  to 
the  pavment  of  claims  of  this  character. 

"  I  therefore  return  the  papers,  with  a  recommendation  that  an  appropriatioo  br 
made  by  Congress  for  its  payment. 

"  1  am,  sir,  with  irreat  respect,  your  obedient  servant, 

"  CALEB  B.  SMITH, 

"  Secretanf  of  ike  Interior. 
"  Hon.  Galusha  A.  Grow, 

*^  Speaker  of  the  House  of  Bepresentativee." 

At  the  last  session  of  the  Forty-first  Congress  the  claim  was  passed  bv  the  Hoaee  bj 
a  two-thirds  vote,  and  this  committee  unanimously  reported  in  favor  of  its  pssssge  bj 
the  Senate,  but  owing  to  the  lateness  of  the  session  no  action  was  taken  npun  it  by  tbe 
Senate. 

Your  committee  are  of  opinion,  from  a  careful  examination  of  the  case,  that  this  claim 
is  embraced  within  the  acts  of  the  3d  and  21st  of  October,  1780.  The  half-pay  shooM 
terminate  on  the  24th  day  of  March,  1818,  when  Lieutenant  Wheaton  was  placed  an 
the  pension-roll,  and  there  should  be  deducted  from  the  said  half-pay  any  paymentB 
made  by  the  government  to  said  Wheaton  on  account  of  his  said  services. 

Your  committee  report  the  accompanying  bill,  and  recommend  its  passage. 
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Mr.  KiRKWOOD,  from  the  Committee  on  Pensions,  submitted  the  fol- 
lowing 

REPORT: 

LTo  accompany  bUl  H.  R.  4382.] 

The  Committee  an  PenMons^  to  whom  teas  referred  the  bill  (H.  JB.  4382) 
granting  a  pension  to  Jonathan  Roberts^  have  considered  the  same^  and 
rqfort: 

The  facts  of  the  case,  as  clearly  shown  by  the  evidence,  are  set  forth 
in  the  report  of  the  House  Committee  on  Pensions,  as  follows : 

The  P«pen  in  the  oaae  show  that  Jonathan  Roberts,  named  in  said  bill,  waa  a  resi- 
dent ox  the  State  of  Virginia  at  the  breaking  out  of  the  late  war :  that  he  owned  and 
coltiyated  a  farm  in  the  neighborhood  of  Monnt  Vernon  nntU,  owing  to  aotiye  hostili- 
ties on  the  banks  of  the  Potomac,  he  waa  compelled  to  abandon  the  same.  Being 
loyal  to  the  Union,  he  soon  attached  himself  to  the  Union  Army,  and  from  his  thorough 
kaowledgo  of  the  conntrr  he  was  assigned  to  dnty  as  guide  and  scout  under  the  direc- 
tion seyerally  of  Generals  81ocu»,  Franklin,  Heintaelman,  and  others  in  the  Army  of 
the  Potomac.  It  waa  clearly  shown  that  his  position  waa  one  of  great  peril,  and  that 
he  rendered  high  and  important  service  to  the  Union  Army ;  that  while  under  otders. 
lod  in  pursoit  of  the  enemy,  he  waa  thrown  from  his  horse  against  a  rock  and  crippled 
lor  life.    He  is  nearly  sixty  years  of  age,  and  a  confirmed  or^ple. 

Yonr  committee  adopt  the  foregoing  statement,  and  report  back  the 
House  bill  and  recommend  its  passage. 
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IN  THE  SENATE  OF  THE  UNITED  STATES. 


May  27, 1878.— Ordered  to  be  printed. 


Mr.  Dorset,  frotn  the  Committee  on  the  District  of  Colambia,  sub- 
mitted the  following 

EEPOET: 

[To  accompany  bill  H.  R.  20.57.] 

The  Committee  on  the  District  of  Colambia,  having  had  ander  con- 
sideration bill  H.  R  2057,  beg  leave  to  report  the  same  back  with  a 
reoommendation  that  it  pass. 

The  bill  merely  confers  npon  the  Matual  Fire  Insurance  Company  of 
the  District  of  Columbia,  a  very  old  and  reputable  corporation,  the  au- 
thority to  increase  its  business,  as  has  been  done  by  Congress  twice  be- 
fore since  the  original  incorporation  of  the  company.  The  company 
does  business  only  within  the  limits  of  the  District  of  Columbia,  on  a 
purely  mutual  plan,  each  insurer  being  allowed  a  voice  in  its  manage- 
ment, and  the  growth  of  the  city  of  Washington  has  been  such  that  the 
company  is  not  able  under  its  charter  as  it  now  exists  to  increase  its 
basiness  with  such  growth . 
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May  28, 1878.— Ordered  to  be  printed. 


Mr.  Batabd,  from  the  Committee  on  Finance,  submitted  the  following 

REPORT: 

[To  accompany  bill  H.  R.  4834.] 

The  Committee  on  Finance^  to  whom  was  referred  the  hill  (H.  B.  4874) /or 
the  relief  of  the  sureties  of  John  MeN'ellis,  having  had  the  same  under  con- 
sideration,  submit  thefollomng  rept>rt: 

John  McNellis,  of  Aux  Sable,  Grundy  County,  Illinois,  became  a  dis- 
tiller of  spirits  in  May,  1871,  and  continued  his  business  until  the  6th 
day  of  May,  1872,  when,  by  a  fire,  his  distillery,  warehouse,  and  other 
buildings  were  entirely  destroyed.  The  distillery  was  situated  fifteen 
miles  from  Joliet,  the  place  of  residence  of  the  United  States  collector. 

McNellis  was  a  man  of  unimpeached  integrity  and  had  amassed  a 
substantial  estate,  valued  at  about  seventy-five  thousand  dollars;  but 
he  was  exceedingly  illiterate,  and,  as  it  appears  from  testimony  before 
the  committee,  unable  even  to  read  or  to  write.  He  was  compelled, 
therefore,  to  conduct  his  business  with  the  actual  personal  co  operation 
of  the  ofiicers  of  the  United  States,  to  whom  his  accounts  were  rendered 
and  his  taxes  all  paid'.  This  distance  of  fifteen  miles  prevented  the  col- 
lector of  taxes  from  that  personal  application  for  payment  of  taxes 
which  otherwise  might  have  been  made,  and  it  was,  therefore,  arranged 
between  Mr.  McNellis  and  the  collector  that  the  bankers,  Messrs.  GckhI- 
speed  &  McOoverny,  at  Joliet,  should  act  as  the  agents  of  both  parties 
in  the  payment  and  collection  of  the  special  taxes  incurred  by  McNellis 
in  the  course  of  his  business.  These  special  taxes  consisted  of  a  ^*  ca- 
pacity'' tax,  valued  at  $30  a  day  upon  the  distillery,  and  10  cents  per 
gallon  (or  $4  per  barrel)  upon  each  barrel  of  spirits  distilled. 

These  special  taxes  were  payable  on  the  first  day  of  every  month,  and 
were  entirely  independent  of  the  stamp-tax  uf  seventy  cents  per  gallon, 
which  we  here  remark  had  been  always  and  regularly  paid  to  the  United 
States,  and  for  which  no  claim  whatever  is  made  against  Mr.  McNellis 
or  his  sureties.  (See  sections  3184  to  3188,  Bevised  Statutes.)  By  these 
sections  of  the  law  it  was  made  the  duty  of  the  collector,  upon  ten 
days*  notice,  to  compel  the  payment,  monthly,  by  summary  proceedings, 
seizure  and  distraint,  and,  if  necessary,  a  sale  of  the  property  of  the 
debtor. 

These  monthly  special  taxes  had  been,  until  the  month  of  February, 
1872,  always  paid  by  the  bankers  of  McNellis  to  the  collector,  upon  de- 
mand ;  bnt  it  seems  that  although  he  could  have  received  the  special 
taxes  for  February,  March,  and  April,  as  well  as  for  the  first  six  days  of 
May  (on  which  last  date  the  distillery  was  destroyed  by  fire),  and  that 
the  money  was  awaiting  his  demand  in  the  hands  of  the  bankers,  as 
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was  agreed  upon  between  the  collector  and  the  distiller,  jet  that  the 
money  was  not  drawn  by  the  collector,  and  remained  in  the  hands  of 
the  bankers.  Of  this  fact  Mr.  McNellis  was  never  informed  until  nearly 
a  year  afterward,  nor  had  his  sureties  any  notice  whatever  until  the 
suit  was  brought  in  1876. 

In  fact,  after  the  destruction  by  fire  of  the  distillery,  May  6,  1872, 
and  the  large  amount  of  spirits  contained  therein,  $2,800  which  bad 
been  paid  by  McNellis  to  Collector  Weeks  for  stamps  on  high-wiDe^s 
which  had  been  so  destroyed,  was  repaid  by  Weeks  to  McNellis  with- 
out any  information  to  the  latter  that  any  portion  of  the  special  taxes 
for  the  three  months  prior  to  that  time  had  not  been  collected  by  bim 
from  the  bankers,  according  to  the  agreement  and  understanding. 

These  last-mentioned  stamps  had  been  prepared  for  the  spirits  then 
in  McNellis's  distillery,  and  after  the  fire  were  canceled  by  onler  of  tbe 
Commissioner  of  Internal  Bevenue,  by  whose  order  Weeks  also  paid 
back  the  money  to  McNellis. 

In  December,  1872,  McNellis  proceeded  to  rebuild  his  distillery, 
bonded  warehouse,  machinery,  &c.,  upon  which  he  expended  the  sam 
of  $30,000;  and  soon  after  his  capital  had  become  thus  invested  for  bis 
renewed  operations  as  a  distiller,  it  was  seized  for  the  special  taxe^ 
which  had  accrued  during  the  months  of  February,  March,  and' April, 
as  aforesaid.  Under  this  claim  the  whole  property  was  sold  and  bougbt 
in  by  the  United  States  for  about  $3,600. 

This  last  blow  completely  ruined  Mr.  McNellis,  and  took  from  bim 
the  last  dollar  of  his  property. 

In  April,  1871,  McNellis  had  forwarded  350  barrels  of  distilled  spirits 
to  the  United  States  warehouse  in  Chicago,  known  as  the  Burlington 
Warehouse,  and  which  was  destroyed  by  fire  on  the  30th  of  September, 
1871;  and  all  the  spirits  which  were  stored  therein,  and  upon  wbicli 
McNellis  had  previously  paid  taxes  to  the  amount  of  $13,955.90,  were 
wholly  destroyed,  uninsured.  No  portion  of  this  350  barrels  of  distilled 
spirits  ever  entered  into  consumption,  but  were  destroyed,  all  the  taxes 
thereon  having  been  previously  paid  by  McNellis. 

The  bonds  for  the  payment  of  special  taxes  are  required  to  be  renewed 
annually;  and  it  appears  by  the  regulations  ot  the  department  that  the 
bonds  are  always  taken  subject  to  the  approval  by  the  collector,  who  is 
in  this  way  made  the  supervising  agent  of  the  United  States  in  taking 
the  said  bonds. 

Mr.  Collins,  one  of  the  sureties,  testifies  that  he  was  expressly  told  by 
the  collector  at  the  time  of  entering  upon  the  bond,  that,  as  tbe 
taxes  secured  thereby  were  expressly  made  payable  monthly,  his  risk 
would  never  extend  beyond  the  taxes  of  a  single  month,  and  he 
would  be  notified  when  such  liability  should  from  time  to  time  take 
place ;  but  no  such  notice  was  ever  giveu  until  the  suit  brought  foor 
years  after  the  failure  of  the  collector  to  draw  the  money  from  the  bank^ 
which  he  had  agreed,  with  the  knowledge  and  consent  of  all  parties, 
to  do. 

The  presence  of  the  money  in  the  bank,  and  the  agreement  of  the  col- 
lector to  draw  from  it  the  monthly  special  taxes  as  they  became  dae, 
was  not  considered  by  the  court  before  whom  the  case  was  tried  as  a 
sufficient  legal  defense  or  satisfaction  of  the  condition  of  the  bond  ;that 
your  committee  are  inclined  to  believe  that  if  the  case  were  between 
private  persoos,  such  constructive  payment  by  the  principal  with  tbe 
assent  of  the  authorized  agent  of  the  other  party  woald  be  held  saffi- 
cient  to  acquit  the  sureties. 

McNellis  had   ample  means  for  the  payment  of  these  taxes  and 
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penalties  in  fall  had  the  demand  been  made  apon  him  before  he  re- 
erected  at  great  expense  the  distillery,  warehoase,  machinery,  &c.,  in  the 
fall  of  1872 ;  bat,  as  we  have  said,  no  demand  whatever  was  made  upon 
him,  and  he  believed  that,  in  ptirsaance  with  the  arrangement  made 
with  the  collector  and  his  bankers,  Messrs.  Ooodspeed  &  McGoverny, 
at  JoHet,  all  his  taxes  had  been  obtained. 

The  total  judgment  recovered  against  him  and  his  sureties  in  both 
salts  amounted  to  $15,691.37.  This  was  composed  of  $9,486.64  actual 
taxes  (1  ae  and  $6,427.65  for  penalties  and  costs,  for  both  of  which  amounts 
judgment  bad  been  recovered  against  McNeills  and  his  sureties;  the 
former  being  totally  insolvent,  and  the  latter  alone  responsible  for  this 
great  loss. 

The  tiEict  that  the  tax  upon  the  spirits  destroyed  in  Ohicago,  and  which 
had  been  actually  paid  by  McNellisand  never  entered  into  consumption, 
amonnted  to  $13,995.96,  and  were  wholly  uninsared,  although  not  the 
case  provided  for  by  law  for  a  refunding  by  the  United  States,  never- 
theless should  enter  into  an  equitable  consideration  of  all  the  circum- 
stances of  the  case,  for  it  is  not  the  intention  of  the  government  to  col- 
lect taxes  upon  property  which  never  enters  into  consumption,  but  to 
protect  itself  against  unjust  demands  by  general  laws  and  regulations 
apon  the  subject,  leaving  exceptional  relief  to  be  granted  by  special  act 
of  legislation. 

In  view,  therefore,  of  the  admitted  honesty  of  all  the  parties  to  the 
transaction  ;  that  no  attempt  or  suggestion  of  an  attempt  at  any  defalca- 
tiou  at  any  time  by  the  distiller  or  his  sureties  was  made ;  that  he  had 
actoally  paid  between  four  and  five  thousand  dollars  more  taxes  upon 
distilled  spirits  which  had  been  destroyed  and  never  entered  into  con- 
sumption than  was  found  to  be  due  upon  his  bond  by  the  juries  in  the 
two  suits  brought  against  him  and  his  sureties ;  and  that  it  was  only 
by  the  admitted  failure  of  the  United  States  collector  to  draw  the  money 
from  the  bankers  as  he  had  agreed  to  do,  and  as  he  could  have  done 
during  the  months  of  February,  March,  and  April,  1872,  that  any  loss 
whatever  occurred,  your  committee  are  of  the  opinion  that  a  just  and 
equitable  claim  for  relief  has  been  made  out.  They  therefore  recommend 
the  passage  of  the  bill  which  has  passed  the  House  of  Representatives. 
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IN  THE  SENATE  OF  THE  UNITED  STATES. 


May  28, 1878.— Ordered  to  be  printed. 


Mr.  BuRNSiDE,  from  tbe  Gommittee  on  Military  Affairs,  submitted  the 

following 

REPORT: 

[To  accompany  bill  S.  406.] 

The  Committee  on  Military  Affairs^  to  whom  was  referred  the  bill  {8.  408) 
for  the  restoration  of  OharUi  Brewster  to  his  former  position  in  the  Army^ 
having  considered  tli^  same^  would  report : 

Lieatenant  Brewster,  of  the  Seventh  Cavalry,  was  ordei*ed  to  appear 
before  the  Army  board  in  session  in  1870  in  Washington,  ot  which 
Major-General  Hancock  was  president,  to  answer  certain  charges  of  offi- 
cial incapacity  made  against  him. 

Prior  to  the  receipt  of  the  notice  that  charges  had  been  made  against 
him  he  bad  sent  in  his  resignation,  but  upon  receipt  of  this  notice  he 
withdrew  his  resignation  and  came  to  Washington. 

After  some  delay  here  he  again  resigned  his  commission,  and  received 
a  year's  advanced  pay,  under  the  then  existing  law. 

It  will  be  establishing  a  dangerous  precedent  to  pass  a  special  act  in 
his  case  restoring  him  to  the  Army. 

He  complains  of  his  record  as  it  now  stands  against  him  in  the  War 
Department.  That  can  be  rectified  if  it  is  wrong,  and  a  petition  asking 
for  such  rectification  would  doubtless  receive  due  attention. 
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Mr.  Maxey,  from  tbe  Goinmittee  on  Military  Affairs,  submittdd  the 

following 

REPORT: 

LTo  accompany  biU  S.  1120.] 

Tke  CofHmittee  an  Military  Affairs^  to  tchom  was  referred  the  bill  {^8. 1120) 
far  the  relief  af  Samuel  Lauery^  respectJuUy  stdmnts  the  Jollowing 
report: 

The  bill  seeks  to  appropriate  a  sum  equal  to  the  pay  and  allowances  of 
chaplain,  from  July,  1863,  to  May  5, 1865,  in  satisfaction  of  said  Low- 
ery's  claim  to  have  served  between  said  periods  as  chaplain  to  Fortieth 
United  States  Colored  Troops  and  Ninth  United  States  Ck)lored  Heavy 
Artillery.  The  only  evidence  submitted  to  the  committee  is  the  affidavit 
of  said  Lowery.  General  Orders  No.  66,  Adjntant-Generid's  Office^ 
United  States  Army,  in  force  during  the  period  for  which  Mr.  Lowery 
claims,  prohibits  payment  except  from  date  of  musterin.  Mr.  Lowery 
does  not  claim  ever  to  have  been  mustered  in  as  chaplain  or  otherwise  ^ 
indeed  distinctly  states  he  was  not.  No  reason  is  assigned  accounting 
for  the  neglect.  Wherefore  the  committee  report  the  bill  back  adversely 
and  ask  to  be  discharged  from  its  farther  consideration. 
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m  THE  SENATE  OF  THE  UNITED  STATES. 


May  28, 1878.— Ordered  to  he  printed. 


Mr.  HamltN)  from  the  Gonimittee  on  Foreign  Relations,  submitted  the 

following 

REPORT: 

[To  aocompany  biU  S.  1328.] 

The  Committee  on  Foreign  Relations  to  which  was  referred  the  message  of 
the  President^  together  with  the  letter  of  the  Secretary  of  State,  and  the 
papers  transmitted  therewith^  relating  to  the  award  of  the  Fisheries  Com- 
missionj  submit  the  following  report  with  accompanying  resolution  and 
bill : 

The  Oommission  which  assembled  at  Halifax,  in  the  Province  of  Nova 
Scotia,  in  1877,  met  in  pursuance  of  the  Treaty  of  Washington  to  deter- 
mine a  single  question,  and  a  question  of  importance  to  the  United 
States,  and  the  Government  of  Great  Britain,  and  of  special  and  signifi- 
cant weight  to  the  Government  and  people  of  the  Dominion  of  Canada. 
That  question,  to  state  it  as  plainly  and  tersely  as  possible,  was  to  de- 
termine how  much  the  privilege  of  the  inshore  fisheries  of  the  Gulf  of 
St  Lawrence  was  worth  to  the  ^  American  fishermen,  over  and  above 
what  the  American  market  for  fish,  free  of  duty  or  tax,  was  worth  to  the 
Canadian  fishermen.  It  was  simply  a  question  of  free  fishing  in  all 
Canadian  waters  to  the  American,  and  of  frcQ  fish  in  all  American  mar- 
kets to  the  Canadian,  with  the  right  of  free  fishing  to  the  Canadian  in 
American  inshore  waters,  as  specified  in  the  treaty,  both  for  the  term  of 
twelve  years;  and  the  simple  and  single  point  at  issue,  was  how  much 
is  the  privilege  accorded  to  the  American  worth  above  that  which  is 
granted  to  the  Canadian. 

The  determination  of  this  question  was  left  under  the  wise  and  beni- 
ficeQt4)rovisions  of  the  Treaty  of  Washington  to  a  Commission  of  three 
I)erson8:  Sir  Alexander  T.  Gait,  named  by  Her  Britannic  Majesty;  Hon* 
Ensign  H.  Kellogg,  named  by  the  President  of  the  United  States,  and 
Mr.  Maurice  Delfosse,  envoy  extraordinary  and  minister  plenipoten- 
tiary from  Belgium  to  the  United  States,  named  by  the  Austrian  am- 
bassador at  London,  in  pursuance  of  the  terms  of  the  treaty.  After 
hearing  all  the  evidence  and  pleadings  in  the  case,  two  of  the  Commis- 
Bioners  gave  an  award  against  the  United  States  of  five  and  a  half  mil- 
lion dollars,  nearly  a  half  million  dollars  per  annum  for  the  twelve  years 
covered  by  the  treaty.  Ordinarily  an  award  made  by  a  commission  of 
this  character,  would  be  paid  with  the  utmost  promptness,  and  without 
the  slightest  criticism.  The  principle  of  international  arbitration,  so 
snccessfuUy  inaugurated  under  the  provisions  of  the  Treaty  of  Wash- 
ington is  of  such  vast  importance  to  the  peace  and  prosperity  of  the 
nations,  and  the  consequent  advancement  of  civilization,  that  every 
proi)er  eflfort,  and  indeed  every  reasonable  and  honorable  sacrifice  ne- 
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cessary  to  secure  and  maititaiQ  it  shoald  be  freely  and  gladly  made.  If 
comments,  therefore,  become  necessary  in  regard  to  the  award  of  the  Hali- 
fax Commission,  they  will  be  indulged,  not  aa  of  interest  simply  to  the 
American  side  of  the  question,  but  of  equal  interest  at  least  to  the 
British  side  of  the  question.  In  a  just  and  proper  disposition  of  this 
question,  the  interests  of  the»two  nations  do  not  and  cannot  differ. 
'^  Boards  of  arbitration,  like  judicial  courts,  are  restricted  in  their  judg- 
ments and  awards  by  the  jurisdiction  that  is  conferred  upon  them.  If 
an  international  board  of  arbitration  transcends  its  jurisdiction,  aod 
proceeds,  in  any  respect,  ultra  virea,  there  is,  of  course,  no  appeal  to  in- 
terpose as  a  corrective,  except  to  that  of  the  justice  and  honor  of  the 
nations  interested.  However  much,  then,  we  may  regard  the  award 
made  at  Halifax  as  excessively  exorbitant,  and  possibly  beyond 
the  legal  and  proper  power  of  those  making  it,  your  committee 
would  not  recommend  that  the  Government  of  the  United  States 
disregard  it,  if  the  Government  of  Her  Britannic  Majesty,  after  a  fnll 
review  of  all  the  facts  and  circumstances  of  the  case,  shall  conclude 
and  declare  the  award  to  be  lawfully  and  honorably  due.  If  the  unfail- 
ing power  of  self-interest  may  be  feared  an  a  force  tending  to  obscure 
the  view  of  the  British  Government  as  to  the  essential  justice  of  the 
opposing  side,  we  must  remember  that  in  the  other  direction  no  nation 
is  more  vitally  interested  than  Great  Britain  in  upholding  and  main- 
taining the  principle  and  practice  of  international  arbitration  ;  and  the 
intelligence  and  virtue  of  the  British  statesman  cannot  fail  to  suggest 
that  arbitration  can  only  be  retained  as  a  fixed  mode  of  adjusting  inter- 
national disputes  by  demonstrating  its  efficiency  as  a  method  of  secor- 
ing  mutual  justice,  and  thus  assuring  that  mutual  content,  withont 
which  awards  and  verdicts  are  powerful  only  for  mischief,  in  the 
spirit  of  these  suggestions  your  committee  beg  leave  to  call  attention  to 
several  features  of  the  award. 

The  first  point  claiming  attention  is  that  the  award  was  made  by  only 
two  of  the  Commissioners,  Messrs.  Gait  and  Delfosse,  the  American 
Gommissioner,  Mr.  Kellogg,  entering  his  emphatic  dissent  from  theexe^ 
cise  of  exclusive  and  plenary  power  on  the  part  of  the  other  two  Com- 
missioners. Mr.  Kellogg  was  donbtless  prompted  to  this  ooorse  by  the 
fact  that  the  Treaty  of  Washington,  in  providing  arbitrations,  one  at 
Geneva,  one  at  Washington,  and  another  at  Halifax,  specially  declared, 
in  the  case  of  the  Geneva  tribunal  and  the  Washington  Commission, 
that  a  majority  should  decide.  In  establishing  the  Hfdifax  Commission 
no  such  authority  was  given  to  a  mere  minority  of  the  Commission,  and 
no  provision  was  inserted  to  except  the  proceedings  from  the^awof 
/arbitration  that  commonly  prevails  in  Bngland  and  America;  but,  in 
the  judgment  of  your  committee,  it  would  not  be  wise  or  expedient  for 
the  United  States  to  refuse  to  pay  the  award  on  this  gronnd,  if  the  Brit- 
ish Government,  after  the  subject  shall  have  been  brought  to  its  atten- 
tion, claim  that,  in  their  judgment,  the  award  is  made  in  aooordaoee 
with  the  terms  of  the  treaty  and  in  conformity  with  sound  principles  of 
law. 

The  second  point  of  the  award  to  which  your  committee  invite  atten- 
tion, is  its  exorbitant  amount,  not  warranted  by  any  estimate  placed 
upon  the  value  of  the  inshore  fisheries  or  any  negotiations  between  the 
two  governments.  An  exhaustive  examination  of  the  relative  valaes 
of  free  fishing  for  Americans  and  free  fish-markets  for  Canadians,  was 
made  by  the  agents  of  the  two  governments,  respectively,  anterior  to 
the  Beciprocity  Treaty  of  1854.  It  was  then  virtually  agreed  to  ofltot 
the  one  against  the  other,  and  for  the  period  of  twelve  years  fit>m 
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1854  to  1866,  the  matoal  interchange  of  privileges  was  enjoyed  with  so 
great  and  decided  disadvantage  to  the  American  fishermen,  that  their 
demand  for  the  termination  and  against  its  renewal  was  absolntely 
ananimons.  And  so  far  as  the  United  States  was  officially  advised  of  the 
wishes  of  the  Canadians,  eqnal  unanimity  on  their  part  was  fonnd  in 
favor  of  continuing  the  Reciprocity  TrAty  of  free  fisheries  and  free 
markets.  It  is  true  that  tbe  provisions  relating  to  the  fisheries  were 
coupled  with  reciprocity  in  other  branches  of  commerce,  but  your  com- 
mittee make  the  statement  with  special  and  separate  reference  to  the 
fshing  interests  of  the  two  countries.  The  opinion  governing  Congress 
comprehended  fnll  knowledge  of  the  fishiuginterest  and  of  the  unanimous 
desire  of  tbe  American  fishermen  to  terminate  the  treaty,  and  a  like  desire 
of  the  Canadian  fishermen  to  continue  it.  Tbe  suggestion  at  that  time 
that  the  United  States  should  continue  to  admit  Canadian  fish  free  of 
daty,  and  also  pay  half  a  million  dollars  annually,  to  secure  to  our  fisher- 
men the  privilege  of  catching  mackerel  in  the  inshore  waters  of  Canada, 
woald  have  been  regarded  as  so  unreasonable  that  it  would  neither  have 
been  proposed  nor  entertained.  And  it  is  but  jast  to  say,  and  to  say  it 
with  emphasis,  that  during  tbe  twenty-four  years  since  tbe  Beciprocity 
Treaty  was  negotiated,  the  fisheries  have  not  improved  in  their  resources, 
whereas  the  markets  in  the  United  States  have  greatly  increased  in 
their  value — have  nearly  doubled.  So  that  free  markets  to  the  Cana- 
dians, in  exchange  for  free  fishing  to  the  Americans,  presents  to-day 
far  greater  advantages  to  tbe  Canadians  than  they  did  when  tbey  were 
80  r^y  and  so  eager  to  continue  the  arrangement  of  1854. 

And  it  is  worthy  of  special  mention  that  since  tbe  Treaty  of  Washing- 
ton, negotiated  in  1871,  the  Government  of  Oreat  Britain  bad  so  little 
confidence  that  anything  could  be  awarded  in  their  favor  that  they 
were  not  anxious  to  have  a  meeting  of  the  Commission,  and  inter- 
posed a  proposition  for  another  Treaty  of  Reciprocity,  which  would  en- 
tirely dispense  with  tbe  assembling  of  the  Halifax  Commission.  There 
is  good  ground  indeed  for  believing  that  tbe  provision  in  reference  to 
the  fisheries  in  the  Treaty  of  Washington  was  desired  by  the  British 
Government  as  an  entering  wedge  for  fresh  negotiations  in  regard  to  a 
new  Treaty  of  Beciprocity.  To  this  end  an  accomplished  agent  was 
sent  to  Washington  in  1873  by  the  British  Government^  and  bis  labors 
were  aided  and  supported  by  the  presence  of  a  distinguished  Canadian 
statesman  sent  hither  by  the  Dominion  of  Canada.  And  the  Treaty  of 
Keciprocity  which  these  British  agents  finally  agreed  upon  with  tbe  State 
Department,  and  which  was  submitted  to  the  Senate  by  the  President 
of  the  nnlted  States  and  rejected  by  the  Senate,  contained  again  the  pro- 
vision of  the  former  Beciprocity  Treaty  of  free  fishing  and  free  markets; 
the  one  being  tendered  by  the  British  agents  as  a  fair  and  full  equiva- 
lent for  the  other.  The  suggestion  of  half  a  million  dollars  per  annum 
to  be  paid  by  our  government  for  tbe  superior  privilege  accorded  to 
American  fishermen  would  at  that  time  (1874)  have  been  regarded  as 
wild  and  extraordinary,  as  it  would  also  have  been  at  any  time  since  the 
Keciprocity  Treaty  was  negotiated  twenty  years  ago. 

The  returns  of  custom  receipts  for  four  full  years — 1873  to  1877 — 
since  the  treaty  for  tbe  free  importation  of  fish  from  Canada  has  been 
in  force,  shows  that  our  government  has  remitted  duties  to  the  Cana- 
dian fishermen  of  nearly  a  million  and  a  half  dollars,  or  nearly  $350,000  per 
annum.  Under  the  Halifax  award,  our  government  is  now  called  upon 
to  pay  nearly  a  half  million  dollars  more  per  annum  for  these  years,  mak- 
ing an  aggregate  of  remission  and  payment  of  more  than  eight  hundred 
thousand  dollars  per  annum,  in  gold  coin,  for  the  privilege  of  inshore 
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fisheries,  the  eDJoyment  of  which  does  not,  according  to  the  roost  reliable 
statistics,  add  tweuty-five  thousand  dollars  per  annam  to  the  profits  of 
American  fishermen.  In  no  view  can  it  be  double  that  sam.  Were  the 
treaty  of  free  fishing  and  free  markets  perpetual  in  its  terms  we  might 
find  some  elements  of  content,  even  in  the  exorbitant  award  of  five  and  a 
half  million  dollars,  in  the  fact  that  it  would  remove  all  possible  danger 
of  contention  or  conflict  with  a  friendly  power  in  a  field  which  has  hitherto 
been  involved  in  difficulties  and  trouble.  But  it  is  not  so.  This  large 
sum  is  in  consideration  of  having  the  fishery  question  adjusted  for  the 
brief  space  named  of  twelve  years,  nearly  one  half  of  which  has  expired. 

But  further  and  in  addition  to  the  large  sum  which  has  been  nametl, 
which  the  United  States  will  be  compelled  to  pay,  there  is  another  and 
important  fact  to  be  remembered  as  bearing  directly  upon  a  just 
decision  of  the  pending  question.  By  the  XlXth  Article  of  the  Treaty 
of  Washington,  the  right  of  the  inshore  fisheries  in  the  waters  of 
the  United  States  north  of  the  thirty-ninth  parallel  of  latitude  is  secured 
to  the  Canadian  fishermen  in  the  same  manner  substantially  as  is  the 
right  to  American  fishermen  in  the  inshore  fisheries  of  Canadian  waters. 

But  startling  as  are  these  figures  they  do  not  present  the  whole  case, 
for  it  must  be  remembered,  as  before  stated,  that  under  the  treaty,  the 
United  States  remits  duties  on  Canadian  fish  each  year  of  nearly 
$350,000,  aggregating  for  the  twelve  years  (allowing  a  slight  increase  tor 
each  year)  the  large  amount  of  $4,500,000.  This  sum,  which  is  actually 
withheld  from  the  Treasury  of  the  United  States,  and  therefore  iu  efietk 
taken  from  it  by  the  treaty,  added  to  the  amount  of  $5,500,000,  makes  a 
total  of  $10,000,000  which  we  are  called  upon  to  pay  for  the  privilege 
to  American  fishermen,  making  a  profit  not  probably  exceeding  twenty- 
five  thousand  dollars  per  annum,  and  cannot  possibly  equal  twice  that 
amount  for  catching  mackerel  within  the  three-mile  line  of  the  shore  of 
the  Canadian  waters  named  in  the  treaty.  Thus  it  will  be  seen  that 
the  Government  of  the  United  States  in  efi'ect  pays,  reckoning  Interest 
as  low  as  four  per  cent.,  an  annual  sum  of  $400,000  for  the  inconsider- 
able privilege  conferred  upon  American  fishermen  by  the  Treaty  of 
Washington.  Beckoning  the  interest  at  five  per  cent,  and  the  annaal 
payment  would  be  just  a  half  million  dollars,  for  that  which  can- 
not  be  in  value  fifty  thousand  dollars.  The  policy  of  protecting  and 
encouraging  our  fisheries  was  so  highly  regarded  by  the  founders 
of  our  government,  and  by  those  who  administered  it  for  seventy 
years,  that  large  bounties  were  paid  to  develop  and  increase  the 
trade  and  occupation.  The  system  of  our  bounties  was  abandoned 
some  years  since,  and  our  fishermen  were  left  to  their  own  energy  aad  en- 
terprise. By  the  operation  of  the  Washington  Treaty,  in  remitting  datie^t 
and  the  Halifax  Commission  awarding  an  enormous  sum  against  us, 
the  United  Statesis  called  upon  to  pay  annually  a  larger  sum  for  the  bea- 
efit  of  Canadian  fishermen  than  it  ever  appropriated  as  bounties  to 
American  fishermen.  It  may  be  that  American  fishermen  can  prosper 
without  any  direct  aid  from  their  g  >vernment,  bat  they  can  hat-dly  pro:$- 
per  when  tlie  United  States  is  thus  made  to  aid  their  stiongest  comiR't* 
iters. 

When  the  British  members  of  the  Joiat  High  Comm'ssion  of  1871 
pressed  the  fishery  question  for  settlement,  the  best  ofier  they  could  get 
from  the  American  members  of  the  Commission  was  that  the  United 
States  would  agree  to  pay  one  million  dollars  for  the  full  and  abaolute 
right  in  common  to  all  the  Canadian  fisheries,  in  perpetuity.  The 
American  Commissioners  refused  to  add  the  admission  of  Canadian 
fish  free  of  duty  into  our  markets;  and  the  British  Commissiouei« 
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wonld  not  agree  to  any  adjustment  which  did  not  give  the  Canadians 
free  entry  of  fish  into  the  markets  of  the  United  States.  Finally,  it 
was  agreed  that  free  fish  and  free  markets  should  be  exchanged,  and 
leave  it  to  be  determined  by  a  Oomtnission,  to  meet  at  Halifax,  if  any- 
thing more  shonld  be  paid  by  the  United  States.  The  protocols  plainly 
show  that  the  American  Commissioners  were  striving  sincerely  for  the 
settlement  of  a  question  that  might  distnrb  in  the  future  the  harmonious 
relations  of  Great  Britain  and  the  United  States,  and  did  not  place 
a  high  estimate  on  the  value  of  the  privilege  they  were  seeking 
to  secure  for  American  fishermen.  Your  committee  entertain  the  opin- 
ion that  all  these  facts  should  be  brought  to  the  attention  of  the 
British  Government,  with  a  view  to  seeing  whether,  in  the  light  of 
them,  they  would  claim  the  award  to  be  a  valid  and  just  one,  and. to 
see  whether  in  fact  the  two  Commissioners  who  made  the  award 
had,  first,  a  legal  power  and  right  so  to  do ;  and,  second,  whether  in 
fact  they  did  not  take  into  consideration  questions  which  were  not  sub- 
mitted to  them ;  and  if  such  considerations  might  not  really  have  influ- 
enced or  governed  their  award  upon  their  view  of  questions  not  before 
them.  When  the  King  of  the  Ketherlands  was  selected  in  1827  as  an 
ampire  to  decide  the  point  at  issue  between  England  and  the  United 
States,  with  reference  to  theNorth-Eastem  Boundary,  the  United  States 
did  not  hesitate  to  set  his  award  aside,  on  the  plain  and  justifiable 
ground  stated  by  Mr.  Clay,  then  Secretary  of  State,  that  His  Msgesty 
had  recommended  a  mode  of  settlement  outside  of  the  facts  and  terms 
of  submission.  Had  Messrs.  Gait  and  Delfosse  favored  the  Commis- 
sion, and  in  that  way  the  United  States,  with  the  grounds  on  which  they 
based  their  conclusions,  it  might  be  shown  that  they  departed  as  far 
from  the  facts  and  terms  of  submission  as  did  the  King  of  the  Nether- 
lands; and  the  justice  of  our  setting  aside  his  award,  promptly  and 
peremptorily,  was  never  serionsly  disputed  by  the  Government  of  Great 
Britain.  Your  committee  therefore  recommend  that  the  facts  con- 
nected with  this  award  be  fairly  and  fully  submitted  to  the  Govern- 
ment of  Her  Britannic  Majesty. 

In  the  third  place  your  committee  would  suggest  that,  in  the  event  of 
the  payment  of  the  award  by  the  United  States,  the  utmost  care  and  cir- 
comspection  be  employed  to  disabuse  the  minds  of  the  British  and  Ca- 
nadian Governments,  as  well  as  the  British  and  Canadian  people,  of  any 
possible  impression  that  the  United  States  or  the  American  people  do  or 
ever  can  accept  the  award  of  the  Halifax  Commission  as  a  just  measure  of 
the  valne  of  the  inshore  fisheries  in  Canadian  waters.  Against  such  in- 
ference, deduction,  conclusion,  or  belief,  the  Congress  of  the  nation,  the 
Senators  of  the  States,  and  the  Representatives  of  the  House  of  Repre- 
sentatives, and  of  the  people,  respectfully,  but  firmly  and  decidedly,  pro- 
test. And  they  do  not  protest  merely  from  a  sense  of  the  injustice  that 
is  done  in  the  award,  but  also  and  especially  because  in  future  nego- 
tiations with  England  regarding  trade  and  commerce  between  the 
United  States  and  the  Dominion  of  Canada,  the  Government  of  the 
United  States  will  not  recognize  the  award  of  the  Halifax  Commission 
^j  in  any  sense,  a  just  measure  of  value  of  the  fisheries  in  question. 

Your  committee  recommend  that,  if  its  views  and  conclusions  shall 
commend  themselves  to  the  approval  of  Congress,  a  concurrent  resolu- 
tion shall  be  passed  by  the  Senate  and  House.  And  to  that  end  a  reso- 
lution is  herewith  submitted. 

And  your  committee  further  recommend  that  the  Executive  Depart- 
inent  of  the  United  States  should  be  authorized  to  pay  the  award,  if, 
After  correspondence  with  the  Government  of  Great  Britain,  the  Presi- 
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dent  of  the  United  States  shall,  without  further  commnnication  with 
Congress,  deem  that  sach  payment  shall  be  demanded  by  the  honor  and 
good  faith  of  the  nation.  And  if  in  pursuance  of  that  conclusion  the 
award  shall  be  paid,  that  the  President  shall,  as  soon  as  may  be  there- 
after, lay  the  correspondence  with  the  British  Government  relating 
thereto  before  Congress,  unless,  in  his  opinion,  it  shall  be  incompatible 
with  the  public  interest  so  to  do. 
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2d  SessioTL       )  \  No.  440. 


IN  THE  SENATE  OP  THE  UNITED  STATES. 


Mat  29, 1878.— Agreed  to  and  ordered  to  be  printed. 


Mr.  Sargent,  from  the  Committee  on  Naval  Affairs,  submitted  the 

following 

REPORT: 

The  Committee  on  Naval  Affairs^  to  whom  was  referred  the  memorial  of 
David  Hardie^  passed  assistant  engineer^  Unit^  States  Navy^  praying 
that  the  benefits  of  the  acts  of  July  16, 1862,  and  July  15, 1870,  may 
inure  to  his  benefit j  so  as  to  allow  him  the  benefit  of  his  sea  service  in  the 
line  of  promotion^  and  that  he  may  be  considered  as  being  on  the  retired 
list  as  a  first  assistant  enginser^  respectfully  report  as  follows: 

The  acts  under  which  Mr.  Hardie  claims  relief  provide  that  when  an 
officer  subject  to  examination  before  promotion  is  absent  on  daty  when 
he  becomes  entitled  to  such  examination,  and  shall  subsequently  pass, 
be  shall  be  entitled  to  the  pay  of  the  higher  grade  from  the  date  at  which  . 
be  became  entitled  to  examination.  The  period  of  service  at  sea  to  en- 
title an  officer  to  examination  is  fixed  by  regalations  made  by  the  depart- 
ment. This  period,  when  Mr.  Hardie  entered  the  Navy  as  a  third  assist- 
ant engineer,  was  two  years.  Although  several  of  his  class,  from  the 
necessities  of  the  service,  were  i)ermitted  to  be  examined  after  from  ten 
to  sixteen  months'  service  at  sea,  there  was  no  reason  why  his  applica- 
tion for  this  privilege,  which  was  refused,  should  have  been  granted  to 
him.  Many  failed  to  receive  this  privilege.  By  this  no  right  was  vio- 
lated, as  no  law  or  regulation  entitled  them  to  an  examination  until  two 
years'  sea  service.  If  he  has  any  claim  at  all,  it  is  one  of  equity;  and 
it  does  not  follow  that  had  he  been  granted  an  examination  that  he 
woald  have  been  able  to  pass  it. 

Mr.  Hardie  has  already  received  the  pay  due  to  him  as  a  second  as- 
sistant engineer,  under  the  provisions  of  the  act  of  July,  1862,  from  the 
date  of  completing  two  years'  sea  service  as  a  third  assistant  engineer,  the 
term  required  by  the  regulations  of  the  Navy  Department  then  in  force. 
He  was  retired  as  a  second  assistant  engineer  March  15, 1867,  in  conse- 
qaeuce  of  disease  that  originated  in  the  line  of  duty,  and  was  subse- 
quently promoted  to  passed  assistant  engineer  on  the  retired  list.  His 
claim  to  be  considered  as  having  been  retired  as  a  iirst  assistant  engi- 
neer conflicts  with  section  1391  of  the  Revised  Statutes,  which  provides 
that  ^<  DO  officer  promoted  on  the  retired  list  shall  be  entitled  to  any  in- 
crease of  pay  in  consequence  of  such  promotion  ";  and  the  practical 
effect  of  granting  this  claim  would  be  to  set  aside  this  law. 

Another  ground  on  which  he  asks  special  legislation  is  that  of  recog- 
nition  of  his  faithful  services  and  his  war  record ;  and  another,  that  he 
is  disabled  from  exposure  in  the  line  of  duty.  He  undoubtedly  was  a 
faithful  officer  and  sustained  a  good  character,  and  was  retired  from 
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causes  resalting  from  exposure  io  the  line  of  duty.  His  claim,  there- 
fore, really  is  based  on  tbis  rather  than  any  other  grounds.  It  cao 
hardly  be  regarded  as  a  matter  of  right,  so  far  as  it  relates  to  iujofltioe 
or  any  injury  done  him  by  the  department  in  construing  the  regalatioos. 
The  passage  of  an  act  covering  his  case  and  giving  him  all  the  benefiu 
desired  would  involve  the  payment  to  him  of  the  difference  between  tbe 
pay  of  an  assistant  and  a  passed  assistant  engineer  from  M&rch  it), 
1867.  Such  legislation  should  not  have  a  retrospective  effect  in  edt 
case,  and  the  precedent  of  granting  the  relief  desired  by  Mr.  Bardie 
would  be  an  unsafe  one  and  open  the  way  for  others  who  may  not  be 
dissimilarly  situated.  For  these  reasons  the  committee  report  adversely 
upon  the  petition  and  ask  to  be  discharged. 
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2d  Session.       ]    *  )  No.  441. 


IN  THE  SENATE  OP  THE  UNITED  STATES. 


May  29, 1878.— Ordered  to  be  printed. 


Mr.  Sabgent,  from  the  Committee  on  Naval  Affairs,  submitted  the 

following 

REPORT: 

III  the  matter  of  the  dismissal  of  Alexander  Warner  from  the  Brooklyn 
navy-yardj  the  Committee  on  Naval  Affairs  make  the  follotoing  report: 

By  the  resolution  of  the  Senate  of  May  15, 1878,  the  Committee  on 
Naval  Affairs,  to  whom  was  referred  the  affidavit  of  Alexander  Warner, 
were  instructed  to  inquire  into  all  the  circumstances  connected  with  bis 
dismissal  from  the  public  service  at  the  navy -yard  at  Brooklyn.  Under 
said  instructions,  the  committee  have  made  the  investigation,  examined 
ail  the  witnesses  having  knowledge  of  the  facts,  and  herewith  submit 
their  report. 

They  £lnd  that  Alexander  Warner  was  employed  as  a  laborer  at  said 
navy-yard,  in  the  Pay  Department  of  the  Navy ;  that  he  testified  before 
this  committee  in  the  investigation  of  certain  charges  against  Gtoorge  F. 
Cutter,  nominated  as  Paymaster-General,  and  that  thereafter,  on  the 
recommendation  of  Pay  Inspector  Joseph  C.  Eldredge,  to  the  command- 
ant of  the  Brooklyn  navy-yard,  he  was  discharged  from  the  government 
employ.  Eldredge  testified  that  he  was  present  at  the  time  Warner  gave 
his  testimony  before  this  committee,  and  heard  his  testimony,  and  he 
considered  that  the  witness  assumed  an  inimical  attitude  to  him,  and 
reported  things  that  were  not  according  to  the  truth ;  that  as  he,  Eld- 
redge, was  held  responsible  for  every  thing  in  his  department,  he  had  no 
confidence  in  the  man  after  hearing  his  testimony,  and  for  that  reason 
asked  that  he  be  discharged.  He  disclaimed  any  intention  of  disrespect 
to  the  committee  or  the  Senate. 

Warner's  position  was  one  of  not  much  responsibility,  and  his  duties 
at  the  yard  seem  to  have  been  properly  discharged.  He  was  appointed 
under  Eldredge's  predecessor  on  the  recommendation  of  J.  W.  Bigelow, 
a  large  contractor  with  the  Brooklyn  navy-yard,  to  whom  he  was  under 
some  slight  money  obligations,  and  whose  coachman  he  had  been,  and 
by  his  own  statement,  was  accustomed  to  report  to  Bigelow,  from  time 
to  time,  information  of  what  transpired  at  the  yard  affecting  Bigelow's 
interests.  Bigelow  employed  counsel,  namely,  George  8.  Sedgwick,  to 
prosecute  the  charges  against  Cutter,  which  were  under  consideration 
when  Warner  gave  his  testimony.  Warner  is  not  a  citizen  of  the  United 
States,  but  has  been  ten  years  a  resident  of  this  country,  and  has  de- 
clared his  intention  to  become  a  citizen  since  the  passage  of  the  resolu- 
tion by  the  Senate.  After  his  discharge  a  copy  of  the  affidavit  sent  to 
the  Senate  was  sent  to  the  President  of  the  United  States,  who  ordered 
the  Secretary  of  the  Navy  to  investigate  the  circumstances  under  which 
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Warner  was  discharged.  The  resnlt  of  which  investigation  was  that  he 
was  restored  to  his  position  in  the  navy -yard,  where  he  is  now  employed. 

George  P.  Cutter  had  nothing  to  do  with  the  discharge  of  Warner, 
and  was  not  aware  that  such  action  was  contemplated  until  after  it  had 
been  done,  and  then  only  through  the  newspapers.  He  had  no  official 
duty  in  the  premises. 

The  committee  report  back  the  testimony  with  this  statement  of  facts, 
without  recommendation,  and  ask  to  be  discharged  from  further  con- 
sideration of  the  matter. 


TESTIMONY  BEFORE  THE  COMMITTEE  ON  NAVAL  AFFAIRS, 
UNITED  STATES  SENATE,  RELATIVE  TO  THE  DISMISSAL 
FROM  THE  BROOKLYN  NAVY  YARD  OF  ALEXANDER 
WARNER. 

Washington,  Saturday^  May  26, 1878. 

Richard  W.  Thompson,  Secretary  of  the  Navy,  sworn  and  ex- 
amined. 

The  Witness.  I  can  explain  to  yon,  Mr.  Ghairman,  in  a  veiy  few 
words,  the  nature  of  this  matter.    Will  yoa  read  the  resolution  to  me  f 

The  Ohaibman.  The  resolution  of  the  Senate  is  as  follows  : 

jResoIved,  That  the  affidavit  of  Alexander  Warner  be  referred  to  the  Committee  on 
Nayal  Affairs,  with  instrnctions  to  inquire  into  all  the  oiroamstancea  connected  wiUi 
his  dismissal  from  the  pnblic  servioe  at  the  navy-yard  at  Brooklyn  ;  and  that  in  their 
investigation  the  committee  have  power  to  send  for  persons  and  papers. 

Answer.  I  will  state,  in  a  very  few  words,  the  whole  of  my  knowledge 
.  of  this  matter.  The  first  information  I  received  in  reference  to  Mr. 
Warner  was  from  this  paper  which  I  hold  in  my  hand,  sent  to  me  by 
the  President,  which  is  a  letter  from  Mr.  Bigelow,  of  New  York,  com- 
plaining of  the  removal  or  discharge  of  Mr.  Warner.  That  is  dated  on 
the  30th  of  April.  That  paper  contains  the  following  indorsement  apon 
it  by  the  President,  in  his  own  handwriting : 

Respectfully  referred  to  the  Secretary  of  the  Navy,  whose  attention  is  called  to  the 
matter,  with  the  reqnest  that  the  charge  be  thoroughly  investigated. 

B.  B.  H. 

This  paper  contained  the  allegation  of  this  man's  removal  or  discharge 
for  the  reason  that  he  had  been  summoned  and  testified  as  a  witness  be- 
fore some  committee  of  the  Senate,  perhaps  this  committ.ee : 

The  Union  League  Club, 
Madison  Avbnxje,  Corner  op  Twenty-sixth  Strbit, 

New  York,  April  30, 187a 

Mt  Dear  Sir  :  I  am  informed  by  Alexander  Warner  that  he  was  this  morning  dis- 
missed from  his  employment  by  Pay-Inspector  J.  C.  Eldredge,  navy-yard,  Brooldyii. 

Mr.  Warner  was  employed  there  about  a  year  ago,  having  had  my  recommendstioo. 
he  having  been  in  my  employ  abont  two  years,  and  I  knew  him  to  be  a  etrieUii  honeti 
and  in  every  respect  good  man  for  the  place ;  in  fact,  I  oonciider  him  a  saperior  msn. 

He  was  summoned  to  give  testimony  before  the  Senate  Naval  Committee,  snd  »( 
once  on  his  return  is  dismissed ;  he  tells  me  that  he  said  as  little  as  he  conld  in  bis 
testimony,  and  only  answered  direct  questions,  and  that  he  felt  bound  to  do  it  tratb- 
ftiUy,  and  that  but  for  fear  of  losing  his  place  he  coald  have  told  much  that  he  did 
not  that  has  come  to  his  knowledge  and  observation  the  last  fifteen  months  there. 

Mypnrpose  in  writing  is  to  ask  yon  to  nse  all  possible  and  proper  means  to  hare 
Mr.  Warner  reinstated  in  his  employment,  as  a  simple  act  of  justice  to  him.  He  is 
a  i>oor  man,  with  a  family  of  small  children  dependent  on  his  labor.  He  is  in  no 
way  responsible  for  being  called  to  testify,  or  that  the  truths  were  not  liked;  and  eo 
long  as  those  in  the  employ  of  the  government  feel  that  the  loss  of  their  plaoee  ii  the 
penalty  of  their  giving  honesty  truthful  information,  just  so  long  iuvestigating  com- 
mittees and  the  government  will  find  it  impoosible  to  get  at  facts  and  nnearth  corrap- 
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tioD,  and  I  think  that  in  plaoe  of  dismissing  snoh  men  as  Alexander  Warner  they  need 
many  more  like  him,  who  have  eyes  to  see,  and  who  wonld  truthfully  give  information 
of  the  greatest  value  to  the  government  if  they  felt  they  wonld  be  protected  in 
doinff  it. . 

I  do  not  know  by  whom  Warner  was  summoned,  and  I  much  regret  that  he  was 
called  for.    Simple  justice  demands  that  he  should  not  be  dismissed  K>r  it. 
I  am,  sir,  yours  truly, 

J.  W.  BIGELOW. 
Georgb  S.  Sedgwick,  Esq. 

This  paper  was  referred  to  me  oq  the  8th  of  May.  I  immediately 
wrote  to  Commodore  Nicholson,  who  is  commandant  of  the  Brooklyn 
navy-yardy  the  same  day  that  I  received  the  paper,  as  follows : 

Navy  Department, 

Waehingtan,  May  8, 1878. 
Sir  :  The  department  learns  that  Mr.  Alexander  Warner  has  been  recently  discharged 
from  the  office  of  the  inspector  of  provisions  and  clothing  at  the  yard  under  your  com- 
mand, and  the  reasofts  therefor  are  stated  to  be  on  account  of  his>  testimony  before  the 
Naval  Committee  of  the  Senate  a  few  davs  since.  You  will  please  inquire  into  this 
matter,  and  if  Mr.  Warner  has  been  discharged,  report  fully  the  grounds  and  circum- 
stances of  it. 

Very  respectfnlly, 

R.  W.  THOMPSON, 
Secretary  of  the  Navy. 
Commodore  J.  W..  A.  Nicholson, 

Commandant  Navy-Tard,  New  York, 

That  letter  was  forwarded  to  Commodore  Nicholson,  and  this  report 
was  made  by  him  in  answer  to  it : 

No.  112.]  United  States  Navy-Yard,  New  York, 

Commandant's  Office, 

-Sffly  11,1878. 
Sir:  Inclosed  please  find  the^reply  of  Pay-Director  J.  C.  Eldred^e,  United  States 
Navy,  to  the  department's  letter  of  the  8th  instant,  relative  to  the  discharge  of  Alex-' 
ander  Warner,  first-class  laborer,  from  the  department  of  provisions  and  clothing  in 
this  navy-yard. 

I  have  no  recollection  of  the  conversation  alluded  to  by  Mr.  Eldredge,  fnrther  than 
that  he  asked  the  discharge  of  a  man  who  had  maligned  him  (by  letter  as  I  understood) 
to  the  Naval  Committee  of  the  Senate,  and  that  he  did  not  desire  such  a  person  about 
him. 

Accompanying  please  find,  also,  a  copy  of  the  letter  recommending  the  discharge  in 
this  case. 

I  presome  that  this  person  is  the  one  to  whom  Mr.  Eldredge  referred  in  the  conver- 
sation with  me,  as  no  other  discharge  has  taken  plaoe  recently  in  the  provisions  and 
clothing  department. 

Very  respectfully,  your  obedient  servant, 

J.  W.  A.  NICHOLSON, 
Commodore^  Commandant. 
Hon.  B.  W.  Thomp{M)N, 

Secretary  of  the  Navy^  Washington,  D.  C. 


Inspection  Provisions  and  Clothing, 

Navy- Yard,  New  York, 

May  10, 1878. 
Sir:  I  have  the  honor  to  acknowledge  the  receipt  of  the  letter  of  the  honorable  Sec- 
retary of  the  Navy,  of  the  8th  instant,  addressed  to  you,  and  referred  to  me  for  leply. 
The  Mr.  Alexander  Warner  referred  to  as  having  been  *'  recently  discharged  from 
the  office  of  the  inspector  of  provisions  and  clothing  at  the  yard,  under  your  com- 
mand,'' was  the  laborer  in  the  provision  department  of  this  inspection,  about  whom  I 
spoke  to  yon  at  the  close  of  the  last  month,  and  requested  your  approval  of  his  dis- 
charge at  that  time.  I  stated  that  it  had  ever  been  my  desire  so  to  discharge  my  du- 
ties at  the  inspection  as  to  meet  the  approbation  of  the  department,  the  commandant, 
and  other  officers  superior  to  me  in  rank  \  and  that  I  had  never  deemed  it  necessary  or 
obligatory  on  me  as  inspector  to  consult  the  wishes  or  opinions  of  laborers  emploved 
in  rolling  and  turning  barrels  of  provisions.    I  stated,  also,  that  I  was  present  before 
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the  Naval  Committee  ef  the  Senate,  in  Washington,  when  this  laborer,  Warner,  nye 
his  testimony*  and  was  surprised  to  know  that  my  official  action  as  inspector  did  not 
meet  with  his  views  or  approbation ;  and  that  the  quality  of  articles  received  wen  . 
not,  in  his  opinion,  well  adapted  to  the  wants  of  the  naval  service,  although,  as  he 
then  testified,  he  had  not  access  to  the  standard  samples,  or  specifications  of  contracts, 
kept  in  the  inspector's  office  for  his  governance,  &c.  I  stated,  also,  that  so  great  i 
difference  of  opinion  between  the  inspector,  whose  duty  it  is  to  decide  npon  the  fitaeH 
and  quality  of  stores  for  the  service,  and  a  laborer,  whose  duties  are  simply  to  obej 
the  directions  of  the  **  leading  man"  above  him,  and  stow  and  roll  barrels,  SlCjU 
deemed  necessary,  could  not  add  to  the  efficiency  of  the  inspection,  or  the  interests  of 
the  service ;  that  the  testimony  given  by  Warner  before  the  Senate  committee  had 
evidently  been  so  instilled  by  parties  directly  interested  in  thwarting,  if  possible,  the 
confirmation  of  Pay-Director  Cutter  as  Paymaster-General ;  that  the  attack  was  di- 
verted from  him  for  a  time,  before  the  committee,  and  aimed  directly  at  me,  with  the 
evident  intention  of  breaking  down  and  invalidating  the  testimony  of  one  fiavorably 
disposed  toward  the  confirmation  of  Mr.  Cutter. 

These  were  the  reasons  I  submitted  when  asking  your  approval  of  the  diacharge  of 
Warner,  and  I  felt  that  he  could  be  of  no  further  service,  for  as  a  bonded  officer,  re- 
sponsible not  only  for  my  own  official  conduct,  bnt  in  a  mani^  for  that  of  all  em- 
ployed under  me,  I  could  only  now  regard  the  man  Warner  as  criticising  my  official 
action  in  the  interest  of  those  who  have  proved  themselves  inimical  to  me. 

At  the  same  time  I  submitted  the  name  of  a  man  who  had  formerly  beoi  employed 
at  the  inspection,  and  for  whose  honesty  and  faithfulness  as  a  laborer  I  was  williogto 
vouch,  to  occupy  the  place  of  Warner,  which,  at  my  request,  yon  approved. 

These  are  the  cironmstances  attehdant  upon  the  dischaige  of  the  said  *'  Warner,' 
and  are  respectfully  submitted  as  a  reply  to  the  honorable  Secretary's  letter. 
Very  respectfully,  your  obedient  servant, 

J.  C.  ELDREDGE, 
Pay-Director,  U,  8.  N.,  and  In$peeior  in  Chargt, 

Commodore  J.  W.  A.  Nicholson, 

Commandant,  j-e. 


[Inolosore  with  Commandant's  letter,  Vo.  US.] 

Inspection  of  Pbovisions  and  Clothimo, 

Navy- Yard,  New  York,  April  30, 187^. 
Commodore  J.  W.  A.  Nicholson,  U.  S.  N., 

Commandant,  ^c : 
'   Sir  :  I  respectfully  recommend  the  discharge  of  Alexander  Warner,  first-class  laborer 
in  the  provision  department  of  this  inspection,  from  and  after  the  present  date. 


7'ery  respectfully,  sir,  your  obedient  servant. 
Approved. 
Copy  of  the  original 


J.  C.  ELDREDGE, 
Pay-Director,  U.  S.  N.,  and  Inspector  in  CAoiye. 

J.  W.  A.  NICHOLSON, 
Comnwdore,  Commanda»L 


J.  C.  ELDREDGE, 
Pay-Direoior,  U,  8,  N.,  and  Supt.  in  Charge. 

The  letter  of  Mr.  Eldredge,  accompauying  the  report  of  Oominodore 
NicholsoD,  explains  the  reasons  why  he  asked  his  discharge.  Of  coarse 
I  can  only  suppose  that  Commodore  Nicholson  removed  this  man  after 
the  reqaest  on  the  part  of  Mr.  Eldredge,  apon  the  ground  that  Mr.  £1- 
dredge  bad  charge  of  that  particular  department  in  which  this  man  was 
employed,  and  the  commodore  had  nothing  to  do  but  yield  to  the  reqaest 
of  the  head  of  the  department.  The  objection  would  seem  to  be  rather 
the  falsehood  of  his  statement  than  the  insubordination  and  other  things 
which  rendered  him  unfit  for  the  place. 

About  that  time,  I  think,  perhaps  the  same  day,  I  received  a  comma- 
nication  which  I  think  is  the  same  paper  that  was  laid  before  the  Senate, 
sworn  and  subscribed  to  by  Mr.  Warner.    That  also  came  to  me  through 
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the  President)  with  the  President's  indorsement  on  a  card  which  accom- 
paoied  it,  as  follows : 

ExKCunvE  Mansion. 
Col.  E.  W.  Thompson, 

Secretary  of  the  Navy  : 
Please  ^ive  this  a  fall  and  fair  hearing.    If  tnie,  it  onght  not  to  go  without  prompt 
and  decided  rehnke. 

R.  B.  H. 

The  commanication  was  in  these  words : 

[Original  in  print.] 
In  the  matter  of  George  F,  Cutter, 

City  and  Coitnty  of  Nbw  York,  m  ; 

Alexander  Warnrr,  being  duly  sworn,  deposes  and  says  that  he  testified  as  a  wit- 
ness in  the  matter  of  George  F.  Cutter. 

That  he  was  sabpcenaed  by  the  chairman  of  the  Senate  Naval  Committee  to  give 
testimony  in  the  matter,  and  did  so  testify  against  his  will. 

That  in  his  testimony  he  made  certain  statements  reflecting  npon  William  Matthews 
aod  Pay-Inspector  Joseph  C.  Eldredge,  but  testified  to  no  more  than  he  was  compelled 
to. 

That  deponent  conld  have  told  the  committee  much  more  than  he  did  tell  them  about 
the  corrupt  practices  of  Matthews  and  Eldredge,  but  simply  answered  the  questions 
pat  to  him. 

That  immediately  on  deponent's  return  from  Washington,  he  was  dismissed  from  his 
position  in  the  navy-yard  at  Brooklyn,  on  direction  of  said  Eldredge,  and  another  per- 
son pDt  in  his  place. 

That  on  his  return  from  Washington  deponent  found  it  matter  of  common  talk  in 
the  navy-yard  that  he  would  be  dismissed  iot  so  testifying,  and  John  Woods  Eldredge, 
the  nephew  of  the  pay-inspector,  jeered  at  deponent  for  testifying,  and  made  depo- 
nent, so  far  as  he  was  able,  an  object  of  ridicule  to  his  fellow-workmen  for  having  given 
information  as  to  what  was  going  on  in  the  navy-yard. 

That  the  said  John  Woods  Eldredge  is  the  receiver  of  goods  purchased  for  the  navy- 
yard. 

That  no  fault  was  ever  found  with  deponent's  performance  of  his  duties  at  the  navy- 
jard  during  the  fifteen  months  he  was  there,  but  that  he  was  dismissed  simply  and 
solely  because  he  gave  testimony  in  this  case.    . 

ALEXANDER  WARNER. 

Sworn  and  subscribed  before  me  this  12th  May,  1878. 

J.  ADRIANCE  BUSH. 
Notary  Public  New  York  County, 

About  the  time  I  received  that,  or  a  little  before  that  came  to  me,  I 
wrote  this  letter  to  the  commandant  of  the  yard : 

Navy  Department, 

Washington^  May  15, 1878. 
Sir  :  Tour  communication  covering  the  report  of  Pay-Director  Eldredge  in  reference 
to  his  reasons  for  desiring  the  discharge  of  Alexander  Warner,  employed  under  provis- 
ions and  clothing,  has  been  received.  The  reasons  assigned  by  Pay-Director  Eldredge 
do  not,  in  the  opinion  of  the  department,  justify  so  summary  a  proceeding.  Warner 
was  compelled  to  testify  to  what  he  believed  to  be  true,  and  no  matter  who  was  af- 
fect-ed  by  it,  he  is  entitled  to  protection.  Whether  what  he  stated  was  true  or  false  the 
department  cannot  determine,  as  it  has  had  no  access  to  his  evidence.  Under  the  cir- 
cnmstances  Mr.  Warner  is  entitled  to  be  restored  to  the  position  from  which  he  has 
been  discharged,  and  you  will  see  that  this  is  done.  If,  therefore,  Pay-Director  El- 
dredge should  desire  his  removal,  he  will  notify  he  department,  through  you,  of  the 
reasons  therefor,  when  the  matter  will  be  investigated  and  decided. 
Very  respectfully, 

R.  W.  THOMPSON, 
Secretary  of  the  Navy, 
Commodore  J.  W.  A.  Nicholson, 
Commandant  Navy- Yard,  New  York, 
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That  was  on  the  16th  of  May.  On  the  17th  I  received  this  letter  from 
Commodore  Kicholson : 

No.  117.]  United  States  Navy- Yard,  New  York, 

Commandane9  Office,  May  16, 1878. 
Sir  :  I  am  in  receipt  of  the  departmeDt'a  letter  of  the  15th  instant,  in  relation  to  the 
discharge  of  Alexander  Warner  from  the  provisions  and  clothing  department  of  this 
yard,  and  directing  that  he  be  restored  to  the  position  from  which  he  was  discharged, 
&c. 

Very  respectfully,  your  obedient  servant, 

J.  W.  A.  NICHOLSON, 
Commodore^  (kmitMndamt 
Hon.  R.  W.  Thompson, 

Secretary  of  the  Navy,  WashingUm,  D.  C, 

He  was  accordingly  restored.  Subsequent  to  that  time,  I  think,  the 
resolution  that  has  been  read  to  me  was  introduced.  After  that  resola- 
tion  was  introduced,  and  I  think,  perhaps,  the  same  day,  buul  am  not 
sure  about  that,  I  received  this  letter,  which  seems  to  have  come  from 
an  entirely  different  quarter,  not  from  any  of  these  parties  at  all,  directed 
to  me: 

Brooklyn,  L.  I.,  May  17, 1878. 
Hon.  Sir  :  My  object  in  writing  to  you,  sir,  is  to  let  yon  know  some  facts  in  the  esse 
of  Alexander  Warner  that  you  are  not  aware  of.  Sir,  the  man  Warner  is  not  a  citizen 
of  the  United  States.  Not  only  that,  but  he  has  openly  jMmsted  of  it.  He  uses  the 
most  seditions  language  that  can  be  used  toward  this  goremmeut.  He  is  an  EngliBb- 
man  of  the  most  venomous  kind.  He  has  never  done  one  hour's  service  for  the  coantiy 
in  either  the  Army  or  Navy.  He  says  he  would  see  this  country  in  bell  before  he 
would  serve  it  one  way  or  the  other.  The  above  facts  can  be  proven  by  men  in  this 
yard  if  jovl  wish  it.  I  am  certain  Pay-Director  Eldredge  knew  nothing  of  these  facts, 
or  certamly  would  have  discharged  him  long  ago. 
Your  most  obedient  servant, 

THEODORE  MULLINS, 

Navy-Yard,  Brooklyn,  L,  L 

When  I  received  that  letter  I  scarcely  knew  whether  to  consider  the 
author  of  it  as  a  real  party  in  esse  or  some  man  who,  like  those  who  in 
many  instances  find  fanlt,  was  writing  an  anonymous  letter.  I,  how- 
ever, deemed  it  my  duty  to  send  it  to  Commodore  Nicholson  for  investi- 
gation, to  see  what  the  real  facts  were.  I  did  so  direct  him  to  in- 
vestigate by  this  letter : 

Navy  Department, 

WoMhifigtony  May  21, 187& 
Sir:  The  inclosed  letter  of  Theodore  Mullins,  of  Brooklyn,  N.  Y.,  preferring  charges 
against  Alexander  Warner,  an  employ^  in  the  navy-yard  under  your  command,  is 
respectfully  referred  to  you  for  investigation  and  report.    Please  return  it  with  report 
to  the  department. 

Very  respectfully, 

K.  W.  THOMPSON, 
Secretary  of  the  ^Torsf ., 
Commodore  J.  W.  A.  Nicholson, 

Commandant  Navy-Yard,  New  York. 

That  was  on  the  21st  of  May.  The  communication  which  I  will  now 
read  came  to  the  department  I  do  not  know  when ;  perhaps  the  night 
before  last;  but  I  did  not  get  hold  of  it  until  about  the  time  I  received 
your  letter  inviting  me  here.  It  was  lying  on  my  table  at  that  time. 
This  is  the  report  which  Commodore  Nicholson  makes : 

UNrrsD  States  Navy- Yard,  New  Tore, 

Commandanfi  Office,  May  22, 1673. 
Sir  :  Inclosed  please  find  the  report  of  board  ordered  to  investigate  the  report  made 
asainst  Alexander  Warner,  an  employ^  in  the  provisions  and  clothing  departmeot  of 
this  navy-yard. 

Mr.  Warner  was  taken  on  the  roll**  therein  compliance  with  the  department's  letter 
of  the  15th  instant. 
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As  Mr.  Warner  is  not  a  citizen  of  the  United  States,  his  employment  originally  in 
thia  yard  by  the  former  inspector  of  provisions  and  clothing  was  against  the  laws  of 
Congress,  which  require  preference  to  be  given  to  those  who  have  served  in  either  the 
military  or  naval  service  of  the  countrv.  As  at  this  time  there  are  many  applications  for 
work  from  this  class,  I  recommend  tne  discharge  of  Mr.  Warner  and  the  employment 
of  one  of  them  in  his  stead. 
The  communication  of  Mr.  Mnllins  is  herewith  returned. 
Very  respectfully,  your  obedient  servant, 

J.  W.  A.  NICHOLSON, 
Cammodoref  Commandant 
Hon.  R.  W.  Thompson, 

Secretary  of  the  Navy,  WaMngton^  D,  C, 

This  is  the  report  of  Commander  Cotton,  Paymaster  Farey,  and  Lieu 
tenant  Boyd,  the  board  appointed  by  Commodore  Nicholson  to  investi- 
gate those  last  charges : 

Navy-Yard,  New  York,  May  21, 1878. 
Sir  :  In  obedience  to  your  order  of  this  date,  the  board  appointed  to  investigate  the 
oharges  against  Alexander  Warner,  an  employ^  in  the  provision  and  clothing  depart- 
ment of  this  yard,  contained  In  a  letter  dated  Brooklyn,  L.  I.,  May  17,  1878,  and  signed 
'*  Theodore  Mnllins,"  report  as  follows : 

We  are  of  the  opinion  that  the  name  Theodore  Mnllins  is  a  fictitious  one,  from  the 
fact  that  no  such  name,  or  any  similar  to  it,  is,  or  has  been,  borne  upon  the  pay  or 
master  rolls  of  any  of  the  departments  of  this  yard,  and  is  not  contained  in  the  latest 
Directory  of  the  city  of  Brooklyn. 

As  the  signer  of  the  lettej;,  which  is  herewith  inclosed,  cannot  be  found,  we  are  un- 
sble  to  procure  the  names  of  the  witnesses  by  whom  he  states  the  charges  can  be  sus- 
tained. 

Alexander  Warner  was  called  before  the  board,  and  the  letter  containing  the  charges 
read  to  him. 

In  reply  to  questions  he  stated  that  he  was  appointed  laborer  in  the  provision  and 
clothing  department  of  this  yard  by  Paymaster  Edwin  Stewart,  United  States  Navy, 
fifteen  mouths  since ;  that  he  was  born  in  London,  England,  in  1849 ;  that  he  has  been 
in  the  United  States  ten  years ;  that  he  has  never  served  in  the  Navy,  Army,  nor  Ma- 
rine Corps  of  the  United  States,  and  that  he  is  not  a  naturalized  citizen  of  the  United 
8tates. 

He  denies  ever  having  made  use  of  any  such  language  as  that  with  which  he  is 
charged,  or  that  he  ever  spoke  disrespectfully  of  the  Government  of  the  United  States, 
or  that  he  ever  boasted  that  he  was  not  a  citizen. 
Very  respectfully,  your  obedient  servants, 

C.  8.  COTTON, 

Commander^  U.  S,  Navy. 
JOHN  FUREY, 

Paymaster f  U.  S,  Navy. 
A.  A.  BOYD, 

Lieatenaut,  U,  S.  Navy. 
CoDunodore  J.  W.  A.  Nicholsox,  • 

Commandant.  * 

Commandant's  Office,  Navy- Yard,  New  York. 

Approved,  May  22,  1878. 

J.  W.  A.  NICHOLSON, 

Commodore,  Commandant. 

That  came  to  me  yesterday,  and  that  is  all  I  know  aboat  it.  I  have 
fiot  acted  apon  the  saggestion  of  Oomniodore  Nicholson  yet  for  this 
man's  discharge  on  the  ground  that  he  is  not  a  citizen  of  the  United 
States. 

Q.  (By  the  Ohaibman.)  Your  action  on  that  matter,  if  it  shall  be  so 
taken,  will  be  entirely  independent  of  anything  that  preceded? — A. 
Altogether.  I  confess  I  have  a  little  embarrassment  upon  that  ques- 
tion, not  in  regard  to  this  particular  case,  but  other  cases.  The  law 
requires  that  we  shall  give  preference  in  the  employment  of  laborers  to 
those  who  have  served  in  the  Army  and  Kavy,  and  it  sometimes  might 
present  a  good  deal  of  difficulty  where  foreigners  applied  who  had  so 
served.    We  enlist  foreigners  in  the  Navy,  and  we  enlist  them  in  the 
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Army.  Gonsequentlj,  if  a  foreigner,  who  is  not  a  nataralized  citizen, 
has  served  in  the  Army  or  Navy,  that  law  as  it  now  stands,  abstractly 
execQted,  might  give  them  a  preference  over  citizens.  Therefore,  there 
is  a  difficulty  in  the  way.  But  no  snch  case  has  really  arisen.  This  is 
a  case  where  the  man  has  not  served  either  in  the  Army  or  the  Navy, 
and  is  not  a  natnralize4  citizen  of  the  United  States.  On  a  question  ot 
claim  between  one  who  is  a  native-born  citizen  and  a  foreigner  who  has 
not  taken  the  oath  of  allegiance,  my  proclivities  are  strongly  in  favor  of 
giving  it  to  the  man  who  was  born  upon  oar  soil.  That  letter,  however, 
came  to  me  yesterday,  just  about  the  time  I  got  your  letter  to  appear 
here,  and  hence  I  have  not  acted  upon  it.  It  has  nothing,  however,  to 
do  with  the  case  before  you. 

The  Chairman.  The  committee,  of  course,  do  not  undertake  to  advise 
in  reference  to  your  action  on  that. 

The  Witness.  That  is  a  question  which  I  shall  have  to  decide  in 
future.  I  have  now  stated  all  there  is  of  this  matter.  The  letter  of  Mr. 
Bigelow,  you  will  have  noticed,  states  that  Mr.  Warner  was  employed 
upon  his  recommendation.  I  will  state,  in  addition  to  what  I  have  said, 
that  on  the  day  that  I  wrote  the  letter  to  Commodore  Nicholson,  inform- 
ing him  that  the  reasons  assigned  were  not  sufficient,  and  directing  the 
restoration  of  this  man,  I  had  a  personal  interview  with  Mr.  Bidred^e, 
he  being  in  this  city  at  the  time,  and  I  communicated  the  same  fact  to 
him  that  his  letter  was  not  satisfactory,  and  proposing  if  there  was  any 
real  reason  why  the  man  should  be  discharged  that  I  would  look  into  it 
myself  and  see. 

Joseph  G.  Eldredge  sworn  and  examined. 
By  the  Chairman  : 

Question.  What  position  do  you  hold  f — Answer.  Inspector  of  pro- 
visions and  clothing  at  the  New  York  navy-yard. 

Q.  You  have  heard  the  resolution  of  the  Senate  instructing  this  com- 
mittee to  inquire  into  the  circumstances  connected  with  the  dismissal 
from  the  public  service,  at  the  navy-yard  at  Brooklyn,  of  Alexander 
Warner  f — A.  Yes,  sir. 

Q.  Were  you  present  at  the  time  his  testimony  was  given  before  this 
committee  in  the  matter  of  the  confirmation  of  George  F.  Gutter  f— A. 
Yes,  sir. 

Q.  Was  he  subsequently  discharged  on  your  recommendation  f — A. 
He  was  at  the  close  of  that  month,  a  few  days  after  I  returned  to  New 
York. 

Q.  For  what  reason  was  he  discharged  f — A.  I  reported  to  the  com- 
modore that  he  had  assumed  an  attitude  inimical  to  me,  and  reported 
facts  that  were  not  according  to  the  truth,  and  that  I  was  held  respon- 
sible for  anything  in  my  department,  and  I  had  no  confidence  in  this 
man,  and  I  asked  that  he  be  discharged. 

Q.  Were  you  not  aware  that  that  man  was  testifying  under  the  order 
of  the  Senate,  and  was  entitled  to  protection  for  his  testimony,  whether 
it  agreed  with  your  ideas  or  not? — A.  I  do  not  think  that  entered  into 
my  head.  I  did  not  mention  that  to  the  commodore  at  all,  or  assign 
that  as'  a  reason.  I  assigned  as  a  reason  that  he  had  stated  things  in 
regard  to  the  Inspection  that  were  not  true,  and  that  I  had  lost  my  con- 
fidence in  him,  and  I  being  held  responsible  for  the  discharge  of  the 
duties  there,  I  did  not  wish  to  retain  him  any  longer. 

Q.  But  his  statement  was  made  before  a  Senate  committee,  who  were 
examining  him  under  oath  f — A.  I  suppose  so. 
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Q.  And  it  was  on  account  of  his  statement^  before  the  committee 
ander  oath  that  he  was  discharged  f — A.  Some  of  the  facts  stated  here. 
It  was  not  that  he  was  discharged  becanse  he  testified  before  the  com- 
mittee. That  was  not  the  groand  on  which  I  pat  it,  becaase  I  do  not 
think  I  mentioned  the  Senate  committee's  name  to  the  commodore  when 
speaking  of  it ;  bat  I  stated  that  he  had  asserted  things  which  were 
false,  in  my  opinion,  and  therefore  I  had  lost  my  confidence  in  him,  and 
I  asked  that  he  might  be  discharged.  I  did  not  want  him  discharged 
becaase  he  testified  before  the  Senate  committee,  for  I  knew  he  had  a 
perfect  right  to  testify. 

Q.  Wonld  not  the  point  be,  then,  that  yon  were  to  jadge  of  the  char- 
acter of  the  testimony  he  gave,  and  if  it  did  not  suit  yon,  you  would 
have. him  discharged f  In  other  words,  would  you  not,  by  assuming 
an  authority  like  that,  assume  to  sapervise  what  testimony  should  be 
given  before  a  Senate  committee  f — A.  I  think  not,  sir.  It  never  oc- 
enrred  to  me  in  that  light  at  all. 

Q.  I  have  here  a  communication  from  you  dated  May  20, 1878.-  Do 
yoQ  desire  that  this  should  be  filed  in  the  case  ?-«-A.  I  do.  I  happened 
to  be  in  Washington  at  the  time  the  resolution  passed  the  Senate,  and 
I  addressed  that  communication  to  you  that  you  might  understand  the 
matter,  that^it  might  net  be  necessary  for  the  committee  to  go  to  Kew 
York.  I  was  then  present,  and  would  testify  here  if  they  required.  I 
submitted  that  paper  to  go  before  the  committee. 

Q.  The  letter  is: 

Washington,  D.  C,  May  20, 1878. 

Sir  :  I  have  the  honor  to  sabmit  the  following  statement  in  reference  to  the  case  of 
Alexander  Warner,  concerning  whom  a  resolntion  wa«  submitted  and  adopted  by  the 
United  States  Senate  on  the  15th  instant. 

Tlie  resolntion  instracts  the  Committee  on  Naval  Affairs  to  inquire  into  all  the  cir- 
comstances  attending  the  discharge  of  said  Warner  from  the  laborers'  roll  at  the  navy- 
yard,  Brooklyn. 

As  I  am  the  officer  upon  whose  application  the  said  Warner  was  by  the  commandant 
dismissed,  I  deem  it  proper  to  lay  before  yonr  honorable  committee  a  statement  of  the 
reasons  governing  my  action  in  this  matter;  first,  however,  saying  that  I  most  emphat- 
ically repudiate  and  deny  all  intention,  implied  or  expressed,  of  manifesting  any  disre- 
spect toward  the  United  Stat^  Senate  individually  or  collectively,  or  toward  its 
Naval  Committee,  and  I  deeply  regret  that  ray  action  has  been  capable  of  receiving 
any  such  misconstruction. 

The  man  Warner  was  a  laborer,  emnloyed  at  the  Brooklyn  navy-yard,  in  the  depart- 
ment of  which  I  have  charge,  and  had  been  for  the  past  twelve  or  fifteen  months.  He 
was  appointed  by  Paymaster  Edwin  Stewart,  whom  I  relieved  at  that  place. 

My  attention  was  never  especially  attracted  by  Warner  until  his  appearance  before 
yonr  honorable  committee  to  testify  in  the  case  of  Paymaster-General  Ceorge  F.  Cut- 
ter. Warner  there  testified,  in  my  hearing,  in  a  manner  that  convinced  me  that  he 
was  actuated  by  motives  hostile  to  myself.  He  attempted  to  show  that  I  conducted 
the  affairs  of  my  office  in  a  dishonest  manner :  that  I  was  guilty  of  favoritism  in  ac- 
cepting stores,  and  that  I  accepted  articles  or  poor  quality  below  the  standard  sam- 
ples, to  which  samples,  as  admitted  by  him,  he  never  had  access. 

As  each  and  every  one  of  these  statements  is  false,  I  could  not  then,  and  cannot  now» 
regard  their  author  as  other  than  an  unfit  person  to  be  in  my  employ,  as  I  am  held 
responsible  for  the  faithfulness,  honesty,  and  capacity  of  all  employes  under  my  di- 
rection. 

The  bonds  given  by  me  to  the  government  are  for  that  purpose,  and  my  sureties 
might  well  hesitate  to  assume  a  responsibility  for  me  should  I  retain  in  my  employ 
persons  who  had  by  their  actions  convinced  me  that  they  were  unreliable  and  had  for- 
feited my  confidence. 

For  these  reasons,  and  these  only,  I  applied  to  the  commandant  to  approve  of  the 
discharge  of  the  man  Warner,  and  the  substitution  of  another  man  in  his  place, 
actiDg  without  the  slightest  reference  in  my  own  mind  to  the  fact  of  his  having  ap- 
oeared  by  summons  before  your  honorable  committee,  but  influenced  entirely  by  the 
mi8repre9ent€Uion8  there  made  by  him. 

Submitting  the  foregoing  as  a  statement  of  the  reasons  actuating  me  in  requesting 
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from  the  oommandant  the  approval  of  the  discharge,  and  repeating  empMiodUy  my 
denial  of  any  intended  or  implied  diereapeot  to  the  honorable  Senate  or  yowr  oommlUee. 
I  am,  with  great  respect,  your  obedient  servant, 

J.  C.  ELDREDGE, 
Pay- Director,  United  States  Aory. 
Hon.  A.  A.  Sargent, 

Chairman  Senate  Naval  Committee. 

Is  there  anything  farther  that  yoa  wish  to  add  T — A^  I  do  not  know 
that  there  is.  I  hare  answered  the  qaestious  that  the  committee  wished 
to  ask  me. 

Q.  Yon  disclaim  any  intention  of  disrespect  to  the  Senate  or  the  com- 
mittee?— A.  I  do  certainly  disclaim  any  disrespect.  The  sabject  never 
entered  into  my  head  at  that  moment  when  I  applied  for  the  discharge, 
and  the  constraction  placed  npon  it  afterward,  that  I  was  gailty  Qf  an 
act  of  disrespect  in  doing  so,  was  entirely  foreign  to  my  idea  altogether. 
I  had  no  intention  of  any  disrespect  to  the  Senate  or  its  committee  or 
any  person  above  me. 

Q.  How  long  have  yon  been  in  the  naval  service! — ^A.  Aboat  31 
years. 

By  Mr.  Jones  : 

Q.  I  do  not  think  the  question  of  respect  or  disrespect  to  the  commit- 
tee is  as  important  as  the  establishment  of  a  false  principle,  becaose 
yon  can  see  that  a  witness  in  any  case  of  this  kind  shoald  enjoy  fall 
protection ;  otherwise  no  testimony  conld  ever  be  had  reasonably.  It 
is  to  protect  parties  who  may  be  similarly  sitaated  in  the  fatare  that 
this  investigation  is  ordered,  becaqse  if  a  superior  officer  may  dischai^e 
an  inferior  because  he  has  testified  as  a  witness,  he  may  interfere  with 
the  action  of  the  legislative  department,  though  he  may  not  have  in- 
tended any  disrespect.— A.  I  shoald  say  moi'e  folly  that  it  was  not  be- 
cause he  testified ;  that  was  not  the  point  I  attempted  to  make,  becaoae 
I  am  well  aware  that  a  man  may  be  obliged  to  testify  before  a  commit- 
tee of  the  Senate  or  the  Hoase. 

Q.  He  testifies  here  under  oath  and  he  is  subject  to  panishment  if 
he  swears  to  a  falsehood ;  and  that  is  the  proper  way  to  reach  him.  He 
is  sabject  to  indictment  for  what  he  swears  to  before  the  committee  if 
he  swears  falsely,  just  the  same  as  if  he  swore  to  a  lie  before  a  court  of 
justice. — A.  It  was  not  that  I  cared  to  punish  him  becaose  he  told  ft 
lie ;  but  being  on  duty  at  the  yard,  and  being  under  heavy  bonds  to  the 
government,  and  being  held  amenable  for  the  safe  preservation  of  all  the 
stores  under  my  charge,  and  the  conduct  of  all  the  employes  there,  that 
was  the  reason  I  discharged  him.  Not  because  he  had  been  before  the 
Senate  committee  at  all ;  but  he  was  an  improper  man,  by  his  own  ad- 
missions, for  me  to  continue  to  have  confidence  in.  He  had  it  in  his 
power  to  injure  me  while  in  that  position.  I  want  to  disclaim,  as  fallj 
as  I  can,  any  idea  of  interference  with  the  committee.  There  is  a  nice 
point  I  see  now  since  the  question  has  come  up — the  difference  between 
respect  to  the  committee  and  the  action  I  took,  and  if  I  can  in  any  more 
forcible  language  than  I  used  in  the  letter  to  the  honorable  chairman, 
I  wish  to  repeat  now  that  not  the  slightest  intention  of  disrespect  on  my 
part  toward  the  Senate  or  the  Senate  committee  was  intended. 

By  the  Chairman  : 
Q.  Was  there  an  intention  to  punish  this  man  on  account  of  his  tes- 
timony f — A.  No,  sir ;  not  to  punish  him.    It  was  because  I  am  a  bonded 
officer  and  I  am  responsible  for  all  those  under  me,  and  I  became  oon- 


Digitized  by  VjOOQIC 


ALEXANDER   WARNER.  11 

vinced  that  he  was  an  anreliable  man,  and  that  it  was  not  safe  for  me 
to  have  him  any  longer. 

Q.  What  harm  could  he  do  when  his  daty  was  to  roll  barrels  and  head 
them  or  nnhead  them  f — A.  He  necessarily  has  access  throngh  the  bniid- 
lug  to  the  clothing,  and  he  might,  if  he  chose,  abstract  a  qaantity  of  that. 

Q.  Yon  put  it  upon  the  ground,  then,  that  you  considered  him  a  dis- 
honest man  after  making  certain  statements  that  he  did  make,  and  that 
yon  did  not  consider  it  safe  to  jou  or  the  government  to  have  him  re- 
main?— A.  I  did  not  so  consider. 

Q.  That  was  the  ground  upon  which  you  acted? — A.  Yes,  sir;  I  did 
not  see  that  he  was  a  proper  man  to  have  in  employment  there  in  charge 
of  large  quantities  of  public  stores  that  I  have,  and  he  having  access  to 
the  building  where  they  are  kept  I  did  not  think  it  proper  to  retain  him. 
I  cannot  place  any  confidence  in  him  myself. 

Q.  Do  you  know  anything  about  the  letter  signed  by  one  ^^  Mullins  " 
written  to  the  Secretary  ? — ^A.  I  know  nothing  about  it.  I  did  not  hap- 
pen to  hear  what  was  the  date  the  commodore  received  that  letter  and 
ordered  the  investigation. 

Q.  Yon  know  nothing  about  the  writing  of  such  a  letter? — ^A.  I  know 
nothing  about  it  and  never  knew  it  was  sent  until  the  commodore  in« 
formed  me.  I^o ;  I  am  not  positive  it  was  the  commodore ;  perhaps  the 
commodore  told  me  he  had  had  an  investigation  on  the  order  of  the  de- 
partment. 

By  Mr.  Jones  : 

Q.  Do  you  know  anything  impeaching  in  any  way  the  character  of 
this,  man  before  this  transaction  ;  did  you  know  anything  of  his  charac- 
ter in  the  yard  ? — A.  On  looking  over  the  pay-roll  of  employes,  I  asked 
as  to  his  character.  The  person  who  was  immediately  in  charge,  the 
receiver  of  provisions,  said  the  man  Warner  appeared  to  be  a  very  good 
man  from  what  he  was  told,  and  he  had  known  nothing  to  his  dispar- 
agement. 

Q.  Did  you  employ  him  ? — A.  I^o,  sir ;  I  found  him  there.  Instead 
of  putting  any  other  person  in  his  place,  as  he  was  said  to  be  a  good 
man,  I  retained  him  there,  refusing  many  applications  for  appointment 
as  laborers  there  because  he  was  already  there. 

Did  you  ever  have  any  intercourse  with  him  of  any  kind  ? — A.  I  never 
spoke  to  him  that  I  remember,  except  that  in  passing  through  the  build- 
ing he  might  touch  his  hat  and  I  return  it;  but  I  never  had  any  conversa- 
tion with  him.  All  the  laborers  in  the  yard,  in  my  inspection,  are 
appointed  there  on  my  recommendation  to  the  commandant,  which  he 
approves.  I  select  men  in  whom  I  have  confidence  to  take  care  of  the 
public  stores. 

James  W.  a.  IJioholson  sworn  and  examined. 
By  the  Chairman  : 

Question.  What  position  do  you  hold? — Answer.  Commodore  United 
States  Navy,  commandant  of  the  Brooklyn  navy -yard. 

Q.  What  do  you  know  with  reference  to  the  discharge  of  Alexander 
Warner  ? — A.  I  brought  with  me  some  papers  which  have  been,  some 
of  them,  brought  before  you  already;  but  there  is  one  which  I  think 
has  not  been.  On  the  morning  of  May  1 1  received,  in  the  usual  rou- 
tine of  business,  this  letter  : 

Inspection  op  Provisions  and  Clothing, 

Navy-Yard,  New  Tarky  May  1,  1878. 
Sir  :  I  respectfully  reqaest  that  John  Farrell  may  be  employed  and  rated  laborer  at 
this  inspeotion,  from  and  after  2d  instant. 
Farrell  was  employed  at  this  inspection  from  January  1, 1861,  to  ^^^p^^7V^<^6^|^ 
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and  proved  himself  a  valaable  and  trusty  man.    He  was  discharged,  with  a  nmnber 
of  others  at  that  timOi  upon  a  redaction  of  the  nnmber  of  men  empiojuMl,  with  s 
good  record  for  industry,  sobriety,  and  general  good  conduct. 
Very  respectfully,  your  obedient  servant, 

J.  C.  ELDREDGE, 
Pay-Director  U.  8.  N.,  and  Inspector  in  Ckar^t, 
Commodore  X  W.  A.  NiCHor^sox,  U.  8.  N., 

Ccmmandant. 

Approved  at  $1.76  per  diem  : 

J.  W.  A.  Nicholson,  U.  8.  N., 

Ccmmodore,  CammandanU 

Copy  of  the  original. 

J.  C.  ELDREDGE, 
Pay-Director  U,  S.  N.,  and  Inspector  in  Charge. 

One  dollar  and  seventy  six  cents  per  diem  is  the  pay  allowed  to  what 
is  called  skilled  labor.  Common  outdoor  labor  is  $  1 .50.  I  may  say  that 
that  is  the  second  letter  on  the  subject.  This  is  the  first  relative  to 
Alexander  Warner : 

Inspection  of  Pkoyisions  and  Clothing, 

Navy- Yard,  New  York, 

ArpU  30, 187& 
Sir:  I  respectfully  recommend  the  discharge  of  Alexander  Warner,  first-class  laborer 
in  the  provision  department  of  this  inspection,  from  and  after  the  present  date. 
Very  respectfully,  sir,  your  obedient  servant, 

J.  C.  ELDREDGE, 
Pay-Director  United  Statee  Navy^  and  Inspector  in  Charge, 

Commodore  J.  W.  A.  Nicholson,  U.  S.  N., 

Comtnandant,  fe. 

This  came  to  me  in  the  ordinary  roatine  of  business,  and  I  approved 
it,  signed  *'  J.  W.  A.  Nicholson,  commodore,  commandant." 

That  was  all  there  was  in  reference  to  the  discharge,  except  conver- 
sation, that  took  place  prior  to  that  date;  I  would  not  like  to  saj  the 
day.  Mr.  Eldredge  had  come  back  from  Washington,  and,  as  nsaal, 
the  officers  like  to  know  the  news.  He  sat  in  my  office,  reported  his 
return.  I  said,  ^'  What  is  the  news  there  f"  This  is  to  the  best  of  my 
recollection  of  the  conversation.  He  mentioned  that  he  had  been  before 
the  Naval  Committee,  and  that  Mr.  Outt<»r  had  a  good  many  enemies, 
but  they  did  not  prove  anything.  Said  he,  *^  There  was  a  letter  also 
there  abusing  me,  that  I  had  passed  articles  that  were  not  fit  for  the 
government  to  receive,  and  not  up  to  the  proof."  That  was  about  the 
amount  of  the  conversation. 

Q.  Did  he  speak  of  a  *' letter"  or  of  <^  testimony  "f — A.  A  letter,  I 
understood.  He  said  to  me  afterward  it  was  conversation,  but  I  was 
under  the  impression  it  was  a  letter ;  of  course  he  knows  best.  There 
are  so  many  conversations  and  reports  constantly  coming  in  that  I  can- 
not recollect  the  exact  matter. 

Q.  On  those  official  papers  which  have  been  presented  here,  joa 
acted? — A.  Yes,  sir;  on  those  official  papers  I  acted  immediately.  The 
rest  of  the  story  has  been  told  by  the  Secretary.  I  gave  a  verbal  order 
to  Mr.  Furey,  who  is  in  charge,  immediately  on  the  report  coming  to 
me,  "  You  will  instantly  restore  Alexander  Warner  to  duty." 

Q.  Is  he  under  him  now  ? — A.  He  is  under  him  now. 

Q.  Do  you  know  anything  about  Alexander  Warner,  yourself  t^A. 
I  never  saw  the  man  in  my  life,  and  would  not  know  him.  I  wish  to  say 
that  heads  of  departments  have  complete  control  of  the  employes  io 
their  departments ;  they  recommend  men  to  be  taken  on  and  when  to 
be  discharged. 
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By  Mr.  Jonbs  : 
Q.  It  is  DOt  castomary  for  you  to  iuqaire  into  the  reasons  f — A.  Never ; 
bat  as  I  go  along  the  yard,  if  I  see  a  man  skalkiug  or  anything  of  that 
kiod  I  woald  discharge  him  instantly,  or  send  an  order  to  the  depart- 
ment for  his  discharge. 

By  the  GHiJRMAN : 

Q.  Yoa  mean  by  ^<  heads  of  departments  "  heads  of  departments  in  the 
navy-yard  t — A.  Yes,  sir ;  in  the  navy-yard,  as  the  department  of  pro- 
visions and  clothing,  and  the  department  of  navigation.  I  should  also 
say  that  during  the  time  I  have  been  in  command  of  the  yard,  sixteen 
mouths  or  thereabouts,  no  outside  influence  has  ever  been  brought  to 
b^r  upon  me  to  discharge  or  appoint  men. 

Q.  The  matter  of  the  appointment  and  discharge  of  men  in  the  provis- 
ions and  clothing  department  depends  on  the  local  head  of  that  bureau 
and  yourself  f — ^A.  Yes,  sir ;  he  recommends  the  number  of  men  he  wants. 
He  may  need  twenty  or  thirty  men  more  one  day  than  the  next.  I 
would  take  these  men  on  and  discharge  them  next  day.  He  has  com- 
plete control  of  his  department,  and,  as  a  matter  of  course,  he  knows 
everything  about  it.  I  know  very  little  except  the  orders  that  I  get 
from  Washington. 

George  F.  Gutter  sworn  and  examined. 
By  the  Chairman  : 

Question.  You  are  Paymaster-Oeneral  of  the  United  States.Navy  T — 
Answer.  Yes,  sir. 

Q.  Did  you  know  or  have  anything  to  do  with  the  discharge  of  Alex- 
ander Warner  T — A.  Nothing  at  all. .  The  first  I  saw  of  the  discharge 
was  in  one  of  the  New  York  papers. 

Q.  You  were  not  consulted  about  itf — A.  No,  sir;  the  subject  was 
never  mentioned  to  me  in  any  way. 

Q.  You  knew  nothing  about  it  until  it  was  all  over  T — ^A.  Nothing. 

Q.  It  was  not  done  to  gratify  yon  or  in  accordance  with  any  sugges- 
tion of  yours  f — A.  No,  sir ;  I  had  no  conversation  with  Mr.  Eldredge 
on  the  subject. 

Q.  Does  the  matter  come  under  your  supervision  in  any  way  as  chief 
of  the  bureau  f — A.  I  think  not.  I  do  not  know  what  has  been  the  cus- 
tom ;  but  I  should  think  the  chief  of  the  Bureau  of  Provisions  and  Cloth- 
ing has  never  interfered  with  the  employment  of  any  man  under  the 
officers  in  charge  of  stores  because,  as  Mr.  Eldredge  says,  they  are  respon- 
sible and  under  bonds. 

Tuesday,  May  28, 1878. 

Alexander  Warner  sworn  and  examined. 
By  the  Chairman  : 

Question.  Did  you  receiver  a  telegraphic  dispatch  last  week  to  be 
here  on  last  Saturday  ? — Answer.  Yes,  sir. 

Q.  Why  did  you  not  come? — A.  I  did  not  because  I  thought  it  was 
not  necessary.  By  the  way  it  was  worded  I  thought  it  was  optional 
whether  I  would  come  or  not,  and  as  I  had  been  before  two  committees 
I  did  not  Hinow  it  was  necessary.  I  had  given  my  evidence  to  the  other 
two  committees,  and  I  did  not  know  that  it  was  necessary  to  come  again. 

Q.  Do  yon  say  that  this  dispatch  left  it  optional  with  you  f — A.  By 
the  wording  of  it,  I  supposed  it  was  optional. 

Q.  What  was  the  wording  f — A.  To  reply  whether  I  would  come  or 
not.    I  neglected  to  reply. 
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Q.  The  only  reason  yon  did  not  come,  then,  was  because  yea  anp- 
posed  yon  need  not  come  unless  you  received  further  word  ;  was  that 
it  f — ^A.  Yes,  sir. 

Q.  Did  you  take  anybody's  advice  as  to  whether  you  should  come  or 
not  ? — A.  Yes ;  I  went  to  see  Mr.  DeEay,  and  he  told  me  be  did  not 
think  I  need  come. 

Q.  What  DeKay  f — A.  He  is  a  lawyer. 

Q.  What  is  his  name  t — A.  Drake  DeKay. 

Q.  Drake  DeKay  advised  you  not  to  come.  Did  you  sbow  him  the 
dispatch  T — A.  Yes,  sir. 

Q.  Did  you  give  testimony  before  this  committee  on  a  former  occa- 
sion f — A.  Yes,  sir. 

Q.  I  have  here  an  affidavit  made  by  you  on  the  12th  of  May,  1878, 
signed  "Alexander  Warner.''    Is  this  your  affidavit  f — A.  Yes,  sir. 

Q.  At  whose  request  did  you  make  this  affidavit  f — A.  1  do  not  re- 
member making  an  affidavit  on  that  date. 

Q.  Is  that  ydur  signature T  [Exhibiting  affidavit.]  A.  Yes,  sir;  that 
is  my  signature. 

Q.  At  whose  request  did  you  make  that  affidavit  f  Examine  it— A. 
[After  examining.J  Mr.  Bigelow  was  the  gentleman  I  gave  information 
to  about  that  subject. 

Q.  Were  you  paid  for  making  this  affidavit! — A.  No,  sir. 

Q.  No  money  f — A.  No,  sir. 

Q.  Have  you  not  said  that  you  were  paid  $50  for  making  this  afiSda- 
vit ! — A.  No,  sir. 

Q.  You  were  not  paid  $50  ? — A.  No,  sir ;  I  have  not  been  paid  a  cent: 
and  what  is  more,  I  was  never  asked  to  give  that  infoimation.  The 
gentleman  I  gave  that  information  to  is  a  gentleman  through  whose 
influence  I  was  put  in  the  navy-yard.  I  had  been  coachman  for  him 
formerly.  I  had  heard  remarks  passed  about  goods  he  sent  in.  He  is 
also  a  contractor  there;  and  when  I  would  go  in  to  see  him  I  would  tell 
him*  what  remarks  I  had  heard  about  his  goods. 

Q.  That  is  Mr.  Bigelow  ? — A.  Yes,  sir ;  Mr.  Bigelow. 

Q.  You  told  him  that  from  time  to  timet — A.  From  time  to  time 
when  I  have  been  to  see  him.  He  loaned  me  money — I  borrowed  140— 
before  I  was  put  there ;  I  had  been  put  of  work  for  three  months ;  I 
would  go  to  pay  back  five  or  ten  dollars  at  a  time,  and  I  would  tell  him 
anything  I  had  seen  that  had  occurred  in  the  navy-yard.  He  oerer 
asked  me  for  any  information.    I  gave  it  to  him  voluntarily. 

Q.  Was  Mr.  Bigelow,  during  that  time,  furnishing  goods  for  the  navy- 
yard  ! — A.  I  do  not  know  for  how  long;  I  had  been  there  fifteen  months. 

Q.  Was  he  during  the  time  you  have  been  there! — A.  Yes;  clothing 
from  him  would  come  in  while  I  was  there. 

Q.  Are  you  a  citizen  of  the  United  States  T— A.  I  am  not  a  natural- 
ized citizen ;  I  have  declared  my  intentions,  but  I  am  not  a  naturalized 
citizen. 

Q.  When  did  you  declare  your  intentions? — ^A.  Last  week.  There, 
was  a  committee  in  the  navy-yard.  There  had  been  an  anonymous  let- 
ter sent  to  the  President  making  a  false  report  about  me,  told  about  me 
not  being  a  citizen,  and  that  was  the  truth,  but  it  said  I  had  swora 
that  I  would  not  support  the  Oonstitution  of  the  United  States  in  anj 
way;  that  I  was  a  venomous  Englishman,  and  several  things  that  were 
not  true.  I  shall  have  been  in  this  country  ten  years  in  October;  I 
came  to  this  country  in  October,  1868. 

Q.  And  you  never  declared  your  intentions  to  become  a  citizen  until 
last  week  t— A.  No,  sir. 
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Q.  Have  yoa  beeu  removed  from  the  Brooklyn  navy-yard  f — A.  I  was, 
bat  pat  back  since. 

Q.  Under  what  circumstances  were  you  removed! — A.  Mr.  Eldredge 
removed  me  after  I  gave  evidence  to  this  committee. 

Q.  Did  you  receive  written  notice  of  your  discharge  f — A.  No,  sir. 
Tbe  mustering  clerk  told  me  that  Mr.  Eldredge  had  given  orders  to  him 
not  to  muster  me  the  next  morning.    That  was  called  a  dismissal. 

Q.  How  long  after  were  you  restored  f — A.  I  was  dismissed  on  Tues- 
day, and  on  the  Thursday  week  following,  nearly  two  weeks  afterward, 
not  quite,  I  was  reported  for  work ;  I  did  not  find  it  out  for  several  days 
afterward. 

I  recall  now  to  my  memory,  that  it  was  before  Mr.  Sedgwick  I  signed 
that  afiidavit,  and  not  Mr.  Bigelow.  I  thought  you  alluded  to  the  other. 
I  had  given  Mr.  Bigelow  information  from  time  to  time  when  I  was  pay- 
ing him ;  but  that  affidavit  was  given  before  Mr.  Sedgwick. 

Q.  Yon  had  given  Mr.  Bigelow  information  from  time  to  time  as  to 
what  was  said  about  the  goods  f — A.  Yes,  sir ;  but  I  did  not  make  that 
affidavit  before  Mr.  Bigelow,  but  before  Mr.  Sedgwick. 

Q.  Did  Mr.  Sedgwick  request  you  to  make  it ! — A.  Yes,  sir. 

Q.  Did  he  pay  you  anything  for  making  it  t — A.  No,  sir. 

Q.  You  told  Mr.  Bigelow  that  you  had  been  discharged,  and  he  then 
asked  you  to  see  Mr.  Sedgwick  ? — A.  I  told  Mr.  Bigelow  I  had  been  dis- 
charged. 

Q.  How  happened  you  to  see  Mr.  Sedgwick  t — A.  Mr.  Sedgwick  was 
present. 

Q.  Did  you  go  with  Mr.  Sedgwick  to  see  Mr.  Bigelow  t — A.  No,  sir. 

Q.  You  found  Mr.  Bigelow  and  Mr.  Sedgwick  together,  did  you  T — A. 
No ;  I  went  to  see  Mr.  Sedgwick  at  his  office. 

Q.  Then  where  did  you  go  f — A.  Afterward  I  saw  the  two  together. 
Mr.  Bigelow  was  present  at  the  time  I  made  the  affidavit.  It  was  at  Mr. 
Sedgwick's  request  that  I  made  the  affidavit.  Mr.  Bigelow  did  not  have 
anything  to  say  in  that  Mr.  Sedgwick  told  me  he  would  prepare  an 
affidavit  of  it,  and  get  me  to  sign  it. 

Q.  How  happened  you  to  take  the  telegraphic  subpoena  that  the  com- 
mittee sent  yon  to  Drake  DeKay  to  ask  him  what  you  should  do? — A. 
He  is  a  lawyer. 

Q.  Is  he  your  lawyer? — A.  Not  mine;  he  is  for  Mr.  Bigelow,  I  be- 
lieve. I  had  seen  him  with  Mr.  Sedgwick.  That  is  how  I  came  to 
know  Mr.  DeKay. 

Q.  What  other  reason  did  Mr.  DeKay  give  you  why  you  need  not 
come,  except  the  way  the  thing  read  ? — A.  I  told  him  this  was  Mr.  Sar- 
gent's committee  J  that  I  had  been  before  Mr.  Sargent's  committee  be- 
fore. "  Well,^  said  he,  "if  you  have  been  before  the  committee  before^ 
1  do  not  see  any  reason  why  you  should  go  on  now."  That  is  the  only 
reason  he  gave  me. 

Q.  Did  you  see  Mr.  Sedgwick  about  it? — A.  No,  sir;  I  have  not  seen 
Mr.  Sedgwick  about  it.    Mr.  Sedgwick  was  in  Washington,  I  think. 

Q.  Mr.  Drake  DeKay  was  here  conducting  the  case  against  Mr.  Cut- 
ter, was  he  not,  with  Mr.  Sedgwick  ? — A.  I  do  not  knb w  whether  he 
was  conducting  the  case  against  Mr.  Gutter  or  not.  I  had  seen  him 
with  Mr.  Sedgwick. 

Q.  Did  you  see  him  during  that  time  ? — A.  I  did  not  see  him  during 
the  time  I  was  here  before  this  committee  before. 

Q.  Did  yon  know  him  then  ?— A.  I  did  not. 

Q.  How  happened  you  to  go  to  him,  then  ? — A.  I  have  seen  him  since 
with  Mr.  Sedgwick. 
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James  I.  Christie  sworn  and  examined. 
By  the  Chairman: 

Qnestion.  What  position  do  yon  fill  f — Answer.  I  am  acting  assist- 
ant doorkeeper  for  the  Senate. 

Q.  Did  yon  send  a  snbpcBna  to  Alexander  Warner  to  appear  before 
this  committee  last  Saturday  ? — A.  I  did. 

Q.  Have  you  a  copy  of  the  sabpcena  with  yon  f — A.  Yes,  sir. 

Q.  Is  this  itf    [Exhibiting.] — A.  Yes,  sir,  with  the  exception  that  it 
was  written  on  paper  headed  ^<  United  States  Senate  Chamber."   It  is: 

Washington,  Jfof  33, 1873. 
To  Alexander  Warner, 

77  Canton  Street,  Brooklyn,  N,  T, : 
The  Committee  on  Naval  Affairs  direct  your  attendance  before  them  as  a  witacafc, 
on  Saturday  morning  next,  at  10.30  o'clock.    WiU  yon  be  here  f    Answer  by  telegrapb. 

JOHN  R.  FRENCH, 
Sergeant-iU-JrmB,  United  StiOti  StMk. 
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Mr.  Teller,  from  the  Committee  on  Claims,  submitted  the  following 

REPORT: 

[To  accompany  bill  S.  1335.] 

The  Committee  on  ClaimSy  to  tchom  was  referred  the  petition  of  Yance  and 
Brother y  have  had  the  same  under  consideration^  and  make  the  following 
report: 

This  claim  is  for  rent  for  the  nse  and  occapation  of  certain  bnildings^ 
in  San  Antonio,  Tex.,  from  the  6th  day  of  Angast,  1865,  to  the  20th  day 
of  Angast,  1866,  as  well  as  the  rental  of  a  certain  dwelling-honse  from* 
September  1, 1865,  to  April  30, 1866. 

The  principal  buildings,  exclusive  of  the  dwelling-house,  were  five  in 
number,  containing  twenty-two  rooms ;  two  of  these  were  store-houses, 
each  30  feet  wide  by  110  feet  deep,  with  two  barracks,  each  30  feet  wide 
and  167  feet  deep.  These  buildings  had  been  rented  before  the  war  of 
the  claimants,  the  government  paying  rental  therefor  at  the  rate  of  1625^ 
per  month. 

At  the  time  actual  hostilities  ceased,  which  was  before  the  5th  of  Au*- 
gust,  1865,  these  buildings  were  in  a  damaged  condition,  and  the  claim*^ 
ants  allege  that  at  the  request  of  Gapt.  H.  S.  Glubb,  assistant  quarter^ 
master,  they  repaired  the  buildings  at  an  expense  of  between  seven  and 
eight  thousand  dollars  in  gold ;  that  such  repairs  were  made  for  the 
parpose  of  inducing  the  government  to  rent  the  buildings.  On  the  6th 
day  of  August,  18^,  the  government,  by  its  assistant  quartermaster, 
took  possession  of  the  buildings  before  mentioned  as  well  as  the  dwell- 
ing-house of  the  claimants. 

The  evidence  is  satisfactory  on  the  question  of  possession  having  been 
given  the  government  by  the  claimants. 

It  was  in  no  sense  a  taking  of  possession  by  force,  or  without  the  con- 
sent of  the  owners.  It  is  evident  that  the  claimants  and  the  assistant 
qnartermaster  understood  that  rent  was  to  be  paid  for  the  use  and  oc- 
capation of  the  premises.  The  claimants  allege  that  there  was  no  posi- 
tive agreement  as  to  the  amount  to  be  paid,  but  it  was  supposed  that 
tl)e  amount  allowed  would  be  the  same  as  had  been  paid  before  the  war. 
The  assistant  quartermaster  reported  the  use  and  occupation  of  the 
premises  to  the  department  at  Washington,  with  a  diagram  of  the  build- 
ings, streets,  &c.,  and  under  the  head  of  '*  Kate  of  hire  or  compensation," 
entered  '^  Bate  not  settled."  This  statement  was  made  monthly  during 
the  time  these  buildings  were  so  occupied,  and  the  testimony  shows 
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that  it  was  the  intention  of  the  qnartermaster  and  the  claimants  that 
rent  was  to  be  paid  at  snch  sum  as  should  be  fixed  at  Washington,  and 
there  is  nothing;  in  the  case  that  will  warrant  the  idea  that  it  was  takea 
possession  of  by  force,  or  without  the  consent  of  the  owners  first  ob- 
tained. It  is  evident  that  this  was  the  belief  of  the  claimants  (that  rent 
was  to  be  paid),  for,  in  the  spring  of  1866,  the  daiooiants  presented  the 
claim  for  rent  of  the  premises,  and  were  informed.  May  9, 1866,  that 
"  under  existing  decision  of  the  War  Department  rent  in  States  hereto- 
fore in  rebellion  cannot  be  paid  by  the  Quartermaster's  Department^ 
This,  tbe  department  claims,  brings  the  case  within  the  rule  laid  down 
by  the  Supreme  Court  in  the  case  of  Filor  vs.  United  States,  9  Wallace, 
page  45,  and  this  is  undoubtedly  correct.  The  case  of  Filor  vs.  United 
States  only  decided  that  there  was  not  such  a  contract  aa  would  entitle 
the  plaintiff  to  sue  in  the  Court  of  Claims,  and  it  must  be  admitted  that 
in  this  case  the  claimants  have  no  standing  in  the  Court  of  Claims.  If 
they  had  they  would  doubtless  go  into  that  court. 

Congress  has  uniformly  allowed  rent  to  claimants,  where  the  prem- 
ises occupied  by  the  Army  were  occupied  under  contract. 

It  is,  under  the  provision  of  law,  the  duty  of  the  Quartermaster's  De- 
partment to  furnish  quarters  for  oflioers,  and  the  Quartermaster's  De 
partmeut  must  provide  store-rooms,  warehouses,  depots  for  its  supplies, 
iind  it  cannot  be  said  that  while  the  Quartermaster's  Department  might 
contract  for  officers'  quarters  it  could  not  contract  for  a  building  in 
which  to  put  the  stores  indispensable  to  the  existence  of  the  Army  rank 
and  file.  If  Congress  is  justified  in  recognizing  as  valid  the  contract 
made  ibr  the  convenience  of  the  officers  of  the  Army,  and  the  clerical 
force  necessary  for  the  efficiency  of  the  Army,  it  certainly  will  be  jasti- 
fied  in  recognizing  the  contracts  made  by  the  same  officers  for  the  rental 
of  buildings,  without  which  the  Quartermaster'a  Department  woald 
hardly  have  been  able  to  discharge  the  duties  imposed  on  it  by  law,  the 
least  of  which  was  the  furnishing  quarters  for  officers  and  their  staiC 

The  claimants  were,  indeed,  to  expend  a  large  amount  of  money  in 
repairing  the  buildings,  putting  them  in  condition  to  be  occupied  by  tbe 
government,  and  under  a  contract  with  the  assistant  quartermaster  the 
claimants  surrendered  to  the  government  the  possession  of  the  buildings 
at  a  time  when  war  existed  only  in  name  and  not  in  fact. 

Such  contract  was  made  about  two  months  after  the  Oovemment  of 
the  United  States  had  officially  notified  the  governments  of  Europe 
that  the  war  of  the  rebellion  was  at  an  end,  that  the  authority  of  tbe 
United  States  was  regarded  in  all  of  the  late  rebellious  States.  $o 
armed  force  appeared  against  the  government  in  the  State  of  Texas 
after  August  1, 1865,  and  the  government  did  not  after  that  time  exer- 
cise the  right  (not  denied  to  it  in  war)  to  seize  the  property  of  the  citi- 
zens of  disloyal  States  and  occupy  the  same  without  compenaatioa  U) 
the  owners. 

Under  all  the  circumstances,  your  committee  think  it  was  the  duty  of 
the  government,  on  the  9th  of  May,  1866,  if  the  intention  was  to  repo- 
diate  the  contract,  to  have  surrendered  to  the  claimants  the  possesaioo 
which  had  been  acquired  under  a  promise  to  pay  rent,  and,  nothavin; 
so  surrendered  the  premises,  your  committee  think  that  it  does  not  com- 
]K>rt  with  the  dignity  of  the  government  to  say  that  such  rent  oogfat 
not  to  be  paid. 

The  government  did  pay  rent  for  the  premises,  exclusive  of  the  dwell- 
ing-house, after  August  20,  at  the  rate  of  $5,000  per  annum  for  a  period, 
and  subsequently  at  the  rate  of  six  thousand  dollars  per  annum,  and  yooi 
committee  think  that  the  rent  for  the  buildings  so  occupied,  exdosive 
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of  the  dwelling,  ought  to  be  paid  at  the  rate  of  five  thousand  dollars 
per  annum,  and  that  the  evidence  shows  that  the  rent  of  the  dwelling- 
hoase  was  worth  at  least  fifty  dollars  per  month,  making  the  total  rent 
dae  the  claimants  the  sum  of  five  thousand  two  hundred  dollars  for  the 
rental  of  the  property,  exclusive  of  the  dwelling-house,  and  three  hundred 
dollars  for  the  nseof  the  dwelling,  or  a  total  of  five  thousand  five  hun- 
dred dollars. 

The  committee  therefore  recommend  that  amount  be  allowed  in  full 
of  all  claims  of  claimants,  and  report  the  accompanying  bill. 
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Mr.  GoGKRRLL,  from  the  Committee  on  Oiaims,  submitted  the  following 

REPORT: 

[To  accompany  bill  H.  B.  4556.] 

The  Committee  on  ClainiSj  to  whom  was  referred  the  Mil  {H.  B,  4556)  for 
the  relief  of  F.  W.  Qolladay^  have  duly  considered  the  same^  and  submit 
the  following  report :  , 

The  bill  which  passed  the  House  on  April  24,  1878,  appropriates 
t96  to  F.  W.  Golladay  as  compensation  in  full  for  services  rendered  by 
J.  E.  Oolladay,  the  minor  son  of  said  F.  W.  Golladay,  as  an  assistant 
doorkeeper  in  the  House  of  Representatives  from  January  12  to  March 
1, 1877. 

The  Committee  on  Claims  in  the  House  of  Representatives  made  the 
following  report  on  this  bill : 

The  Committee  an  Claims,  1o  whom  w<u  referred  the  petition  of  F,  W,  Golladay,  for  compen- 
sa^nfor  servioeB  under  the  Doorkeeper  ofthe^Hoi^se  of  Eepresentativee  during  the  electoral 
eount  in  1877,  submit  thefollomng  as  their  report: 

The  testimony  in  this  ease  shows  that  Mr.  F.  W.  Golladay  was  appointed  an  assistant 
doorkeeper  of  the  Honse  of  Representatives  by  J.  H.  Patterson,  wno  was  Doorkeeper 
of  the  Forty-fourth  Congress. 

From  January  12  to  March  1  the  said  F.  W.  Golladay  was  so  crippled  that  he  was 
unable  to  perform  the  duties  assigned  him,  and  by  the  permission  of  the  Doorkeeper 
he  substitQted  his  son,  J.  £.  Golladay,  who  performed  the  duties  of  that  position, 
having  been  regularly  sworn  into  office  January  12,  1877.  By  some  oversight,  his 
name,  as  well  as  that  of  F.  W.  Golladay  for  that  time,  does  not  appear  upon  the  roll  of 
the  Doorkeeper,  and  for  that  reason  neither  has  been  paid  for  such  services. 

Your  committee  therefore  report  the  accompanying  bill  for  the  payment  of  the  sum 
of  (96  to  the  said  F.  W.  Golladay  in  full  for  said  services,  and  recommend  its  passage. 

Your  committee  find  the  facts  stated  in  said  report  to  be  correct. 

As  this  claim  is  a  matter  in  which  the  House  of  Representatives  have 
had  the  means  of  definite  information,  and  have  favorably  acted  upon 
it,  your  committee  concur  in  the  foregoing  report,  and  recommend  the 
passage  of  said  bill  without  amendment. 
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Mr.  MoBa^N,  from  the  Committee  on  Glaims,  submitted  the  folio wiug 

REPORT: 

[To  aooompauy  bill  8.  984.] 

The  Gommttee  on  Claims^  to  whom  was  referred  the  bill  {8.  984)  for  the 
relief  of  William  H.  Merritt^  of  the  State  of  lowa^  have  had  the  same 
under  consideration^  and  submit  the  report  of  the  Committee  of  Claims  to 
the  House  of  Representatives  on  a  bill  pending  therein  on  the  same  subject, 
as  part  of  their  report : 

[H.  Report  No.  392.— FoBTr-FiPXH  Congress,  Second  Session.] 

Mr.  CuMuiNGS,  from  the  Committee  of  Claims,  submitted  the  following  report  (to 
accompany  bill  H.  R.  3257). 

The  CommUtee  of  Claims,  to  whtm  was  r<iferred  the  bill  (H.  M,  2357)  for  ^  rel^fof  WiUiam 
H.  Merritt,  respectfully  report : 

William  H.  Merritt  bonded  as  register  of  the  land-office  at  Fort  Dodge,  Iowa,  March 
26^  1855.  He  opened  the  office  for  the  transactation  of  business  November  1,  1855, 
aod  oontinned  ns  such  register  until  September  23, 1857.  He  was  called  upon  to  do  aa 
immense  amount  of  work  growing  out  of  the  entnes  of  land  both  for  cash  and  upon 
land* warrants.  He  was  compelled  to  employ  statedly  three  clerks,  and  their  labors 
bad  frequently  to  be  supplemented  by  the  employment  of  temporary  clerks,  such  was 
the  rush  and  demand  for  land.  The  accompanying  letter  from  General  Williamson, 
Commissioner  of  the  General  Land-Office,  shows  that  during  Mr.  Merritt's  termof* 
office  the  amounts  received  from  the  sales  of  public  lands  at  the  Fort  Dodge  office  were 
$570,944.53.  Considerably  over  1,000,000  acres  of  land  were  entered  during  the  twenty- 
three  months,  a  lar^e  proportion  upon  warrants,  which  greatly  increased  the  labors  of 
the  office.  To  enable  him  to  transact  this  enormous  business  the  employment  of  the 
clerical  force  stated  was  absolutely  necessary.  The  salary  of  the  register  was  |^.000 
per  annum.  He  paid  all  this  amount  and  more  for  clerical  assistance,  leaving  nim 
Dothing  whatever  for  his  services. 

Under  an  ahnost  identical  condition  of  affairs,  Congress  by  law  appropriated  the 
Bam  stated  for  each  of  the  offices  here  named : 

Beceiver  at  Kickapoo,  Kans $3,150 

Register  at  Kickapoo.  Kans : 3,663 

Receiver  at  Osage,  Iowa  (A.  K.  Eaton) 3,600 

Receiver  at  Osage,  Iowa  (J.  D.  Jenkins) 3,600 

Ttie  accompanying  letter  states  that  the  business  at  the  Fort  Dodge  office  compares 
&vorably  in  importance  with  that  done  at  the  Kickapoo  and  Osage  offices,  to  which 
extra  allowance  was  made  for  clerk-hire. 

Tlie  committee,  belie vins  that  Mr.  Merritt  should,  under  these  circumstances,  be 
allowed  a  reasonable  sum  ror  clerk-hire^  report  back  the  bill  with  an  amendment  to 
correct  a  clerical  error,  and  recommend  its  passage. 


Dkpartment  of  the  Intrrior,  General  Land  Office, 

fTashingtonf  D,  C,  Fetrtuiry  26,  1878. 
Sir  :  In  reply  to  your  letter  of  the  19th  instant  relating  to  the  claim  of  W.  H.  Merritt , 
esq.,  late  rei^ister  of  the  iand-otticd  ac  Fort  Djdge,  Iowa,   for  clerk-hire,  I  have  the 
honor  to  state—  , 
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Ist.  Mr.  Merritt  bonded  as  register  36th  March,  18S5y  and  oontioaed  in  office  antil 
23d  September,  1857. 

2d.  He  was  paid  his  mazimnm  salary,  fees,  and  commifision  daring^  his  term  of  office 

3d.  We  do  not  find  that  any  allowances  was  made  him  for  clerk-hire. 

4th.  Tbe  following  allowances  for  extra  clerk-hire,  for  services  rendered  in  1855, 1856. 
and  1857^  were  made  under  acts  of  Congress,  viz  : 

To  the  receiver  at  Kickapoo,  Kans.,  acts  of  Angnst  18, 1856,  and  Febmary  19, 

1861 $3,l?W 

To  the  register  at  same  office,  and  under  same  acts Z,^>^ 

To  Mr.  A.  K.  Eaton,  late  receiver  at  Osage,  Iowa,  act  7tb  July,  1876 3,fv"> 

To  Mr.  J.  D.  Jenkins,  late  receiyer  at  Osage,  Iowa,  same  act 3, 6i<> 

5th.  The  amounts  received  firom  sales  of  public  lands  at  Fort  Dodge  office,  daring 
Mr.  MerritVs  term  of  office,  are  as  follows,  viz : 

Fourth  quarter,  1855 ^ $154,421  13 

First  quarter,  1856 55.375  :i> 

tjecond  quarter,  1856 52,K«2? 

Third  quarter,  1856 19,426  69 

Fourth  quarter,  1856 2,594  m 

First  quarter,  1857 : 495  55 

Second  quarter,  1857 282,973  6i» 

Third  fractional  quarter,  1857 2.847  75 

•  570,944  53 

The  business  at  the  Fort  Dodge  office,  as  indicated  by  the  above  figures  and  for  tbe 
period  referred  to,  compares  favorably  in  importance  and  amount  with  that  done  at 
tbe  Kickapoo  and  Osage  offices,  to  which  extra  allowance  was  made  for  clerk-hire,  u 
before  stated. 

Very  respectfully, 

J.  A.  WILLIAMSON, 

CommiMioiwr. 
Mr.  Jno.  B.  Smith, 

Clerk  to  Committee  of  Claims^  House  of  Bepresentativee, 

It  appears  from  the  evidence  before  yoar  committee  that  tbe  claimaDt 
paid  for  necessary  clerk- hire  daring  bis  term  of  o£Qce  as  macb  as  $6,000. 
This  was  tbe  full  amount  of  his  salary  during  the  same  period,  under 
tbe  rulings  of  the  Department  subsequently  made.  Having  fally  paid 
all  demands  of  tbe  government  against  bim,  the  result  has  been  to  hini 
'that  be  has  received  no  compensation  for  his  faithful  and  efficient  seni- 
ces.  The  report  of  the  House  committee  allows  tbe  claimant  $3,600. 
This  sum  is  supposed  to  be  in  tbe  nature  of  a  compromise  with  the  gov- 
ernment, and,  as  your  committee  have  been  advised  of  tbe  wilUngoeM 
of  tbe  claimant  to  accept  that  sum  in  full  discbarge  of  bis  demands 
rather  than  to  be  further  postponed  as  to  its  payment,  tbey  report  a  bill 
appropriating  that  sum,  and  recommend  its  passage. 
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ioTH  Congress^  )  SENATE.  i  Bepobt 

2d  Sesnan.       i  \  No.  445. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 


May  29, 1878.— Ordered  to  be  printed. 


Mr.  Morgan,  from  the  Committee  on  Glaiuis,  submitted  the  following 

REPORT: 

[To  accompany  bill  S.  774.] 

The  Committee  on  Claims^  to  whom  teas  referred  the  bill  {8.  774)  authoriz- 
ing the  Solicitor  of  the  Treasury^  by  and  with  the  consent  of  the  Secretary 
of  TTar,  to  cancel  certain  contracts  for  the  sale  of  lots  of  land  made  at 
Harper's  Ferry  in  the  year  1869,  and  resell  the  same,  and  sell  or  lease 
all  other  real  estate  and  riparian  rights  note  otcT^  by  the  United  States j 
at  Harper's  Ferry ^  TT.  Fa.,  have  had  the  same  under  consideration  and  re- 
port as  follows : 

The  sabject  presented  in  this  bill  has  been  before  Congress  on  several 
occariona.  On  the  24th  May,  1874,  Mr.  Frye,  from  the  House  Commit- 
tee on  the  Judici  ary,  made  a  report  which  gives  the  history  of  the  mat- 
ter np  to  this  time. 

That  report  is  as  follows : 

[H.  Report  No.  616,  Forty-tbird  Congiess,  first  session.] 

Mr.  Frtb,  from  the  Committee  on  the  Jadieiary,  submitted  the  following  report  (to 
accompany  biU  H.  R.  549). 

The  Committee  en  the  Judidarv,  to  whom  wa»  rrferred  the  Wl  {H.  R.  549)  to  authorize  the 
Attormf -General  to  adjust  the  claim  of  th€  government  vpon  the  purchagen  of  property  at 
HarpenU  Ferru^  liaving  had  ihe  Bome  under  oonnderaiioUf  make  the  following  report : 

The  bnildlngsibrmerly  need  by  tfae  United  States  as  an  arsenal,  and  for  tbe  mann- 
factoring  of  arms,  dtc,  at  Harper's  Ferry,  baring  all  been  destroyed  daring  the  late 
war  of  toe  rebeUion,  and  the  government  harin  ?  detenu  ined  to  abandon  the  use  of  the 
property  for  tha  pnrpeees  aforesaid,  the  Honse  of  Representatives  passed  a  resolation 
Much  26, 1867,  reqneating  tbe  Attorney  •General  to  examiae  tbe  tt  tie-papers  to  said 
propertv,  and  rsport  bis  opinion  as  to  tbe  title  of  the  United  Stales  to  tbe  same  : 
''  Whether  it  is  ia  fee*«imple  or  merely  held  in  tmst  by  tbe  President  for 
»  specific  nse  and  no  other,"  and  in  response  thereto  tbe  Attomey-Qen-  JSi^'^^^'clHSiJ!!!!' 
eral,  Deeember  5, 1867,  made  a  report  reviewing  tbe  title-papers,  and  v^  iisc  doc  !<«: 
affirmed  that ''  tbe  United  States  held  a  title  in  fee-simple  to  all  of  their  ^'  "^  ^' 
property  at  Harper's  Ferry .**  By  an  act  of  Congress  approved  Deeem-  ««•  »«■  wo.  i7,  td 
W 15, 1868,  tbe  Secretary  of  War  was  directed  to  make  sale  at  pnblic  S^  vThi^ST' 
aaetion  of  tbe  lands,  tenements,  and  water-privileges  belonging  to  tbe  ,^^  ^^  ^  ^^^ 
United  States  at  and  near  Harper's  Ferry,  in  sacb  paro^  as  in  bis  opin- 1&,  mce  m&  Pabue 
ion  should  be  best  adapted  to  secare  the  greatest  amonnt  of  money  l"^  "*"- '  ^*^  ^''' 
therefor,  on  »  credit  of  one  and  two  years,  taking  bond  and  security 
from  tbe  narchasen  for  tbe  payment  of  tbe  purchase-money,  and  empowering  tbe  Sec- 
retary of  War,  on  receipt  of  tbe  parcbase-money  in  fall,  to  execute  all  necessary  deeds 
to  tbe  purcbMera  on  behalf  of  the  United  States,  and  directing  him  to  apply  the  pro- 
ceeds- 
First.  In  defr^ing  tbe  expenses  of  tbe  sale. 

Second.  In  refimduig  to  the  United  States  tbe  principal  sum  of  parebase-moneypadd 
for  said  lands,  tenements,  and  water-privileges  by  the  United  States,  and  for  the  eroo- 
tion  of  bnUdinga  thereon. 

Third.  To  pay  the  surplus,  if  any,  to  the  State  of  West  Virginia,  for  tbe  benefit  of 
the  school-fund  of  said  State.  t 
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In  pursuance  of  said  authority,  the  Secretary  of  War,  on  the  30th  No- 
D0C..N0.  3.  yember  and  the  Ist  and  2d  days  of  Decemberi  m69,  sold  at  public  sale 

the  said  property ,  consisting  of— 

1.  The  water-power  and  grounds  upon  which  the  arsenal,  armories,  and  factor! e« 
formerly  stood. 

2.  An  iron-ore  bank. 

3.  A  ferry-privilege. 

4.  A  large  number  of  lots. 

Dm  No  s  '^^^  ^^^'^^  smount  bid  for  all  of  said  property  was  |8d7,KKl..')U,  of  whii  h 

^'   ^'  amount  there  was  bid  for  the  water-power,  and  property  immediately 

connected  therewith,  the  sum  of  $206,000. 

At  the  time  of  said  sale  the  Baltimore  and  Ohio  Railroad  Company  were  in  posMs- 
•lon  of  a  portion  of  said  property  for  a  right  of  way  for  their  railroad,  under  a  liceDfe 
of  the  War  Department,  dated  the  5tb  day  of  November,  1838,  and  of  which  the  pnr- 
ohaser  of  the  water-power  admits  he  was  advised,  and  which  clearly  defined  the  lim- 
its of  the  privileges  granted  therein  to  said  railroad  company. 

It  is  alleged  on  the  part  of  the  purchaser  of  said  water-power,  &c.,  that  after  fail 
pui  chase  thereof  he  began  to  take  measures  to  utilize  said  property,  and  make  it  avail- 
able for  manufacturiog  purposes,  but  found  the  said  railroad  company  claiming  ezteo- 
sive  privileges,  and  exercising  rights  outside  the  limits  prescribed  in  the  license  of  the 
War  Department,  and  entirely  inconsistent  with  the  proper  use  of  the  property  for  the 
purposes  for  which  he  purchased  the  same.    And  that  said  company  had,  among  other 
things,  in  rebuilding  abridge  across  the  raceway,  so  constmctea  their  abutments  as  to 
seriously  interfere  with  the  use  of  the  water-power»  and  were  eommitttng  other  acts 
^  to  the  detriment  of  said  pro}>ertv,  for  which  no  authority  whatever  was 
.  o.  .pnie     g^Q^Q.    And,  as  he  alleces,  while  he  was  proceeding  to  make  the  said 
property  available  for  the  purposes  of  establishing  manufactories,  &o.,  the  nilrotd 
company  tiled  an  application  in  the  courts  of  West  Virginia  for  an  injunction  to  re- 
Doc  No  4      e  t  iitrain  nim  from  any  interference  with  the  property  claimed  by  theo. 
.  iwffe     .^  which  bill  the  said  company  claimed,  as  their  only  authority,  the 
license  of  the  War  Department  aforesaid. 

To  this  bill  the  purchaser  made  answer  substantially  aa  follows: 
fi"»'s?*^  *'  '^"     (1)  That  the  War  Department  had  no  authority  to  grant  such  licen«. 
(2)  That  the  said  company  were  claiming  and  ezereistng  rights  oat- 
side  of  the  limits  prescribed  by  said  license. 
When  the  said  cause  came  on  to  be  heard  in  court  upon  said  bill  and  answer,  the 
said  company  asked  leave  to  file  an  amended  bill,  which  leave  was 
noc.  No.  6.  PHI*  t.  granted,  and  in  said  amended  bill  the  said  oompanv  put  in  a  claim  to 
the  occupancy  of  said  property,  not  as  in  the  original  bill,  under  the  ao* 
thorityof  the  government,  out  by  title  adverse  and  hostile  thereto,  derived  by  deed 
dated  September  14, 1841,  from  oce  Patrick  Byrne,  who  claimed  to  hold  theaameoDdcr 
a  patent  ftx>m  the  State  of  Maryland,  dated  January  8, 1822,  by  which  deed  the  nid  , 
Byrne  conveyed  to  the  railroad  company  all  the  ground  occupied  by  them  with  their 
tracks.     And  the  bill  further  alleged,  what  is  true,  that  the  said  Bjrse 
Do«.  No-  6.  pii««  t.  subsequently,  to  wit,  by  deed  dat^  February,  7th  1848,  conveyed  to  the 
United  States  all  of  his  land  covered  by  his  patent,  excepting  and  reaerT* 
ing  thereitom  the  portion  previously  conveyed  to  the  railroad  company.    And  the  said  I 
amended  bill  further  alleges  that  the  land  oovered  by  the  Byrne  pateot 
Doc.  No.  6t  p*i«  1.  was  formed  by  aocretions  in  the  bed  of  the  river,  and  was  within  the  | 
limits  of  the  State  of  Maryland,  and  formed  no  part  of  the  original  por- 
chase  by  the  United  States,  which  was  wholly  in  the  State  of  Virginia. 

It  will  thus  be  seen  that  the  controversy  in  regard  to  the  propertv  raises,  aaoog  other 
things,  the  important  question  of  the  true  division-lioe  between  the  States  of  Viii|iDia 
and  Maryland,  and  has  involved  the  purchaser  of  the  water-power,  dbc.^  in  ezpenai^e 
and  vexatious  litigation,  the  final  result  of  which  is  quite  uneertain,  while  the  net  that 
the  United  States  Government  thought  fit  to  purchase  the  title  of  Byrne  gires  eooe 
color  to  the  validitv  of  his  claim. 

The  purchaser  of  the  water-power  has  also  exhibited  evidence  to  show  that  he  wai 
negotiating  for  the  sale  of  said  property,  and  11  as  prevented  from  oonsummatiog  tbe 
j^^  ^^  J  same  by  the  fact  of  the  pending  litigation  with  the  railroad  coflDpaoj. 

'  J^  '  And  further  ahows  that  the  said  company,  as  lately  as  1879,  have  heeo 

^^  ^'^  extending  still  further  the  exercise  of  rights  over  said  propertv.  AimI 

also  shows  that  the  Attorney-General  of  the  United  States  waa  doly  advised  of  the 
litigation  in  regard  to  the  property.    The  purohaser  claims  that,  bavin; 
*^'  purchased  such  property  in  reliance  npon  the  opinion  of  the  Attoroev- 

General  that  the  United  States  had  a  valid  title  thereto,  it  would  be  unoonsciooahle 
to  hold  him  and  his  sureties  to  the  payment  of  the  purchase-money,  as  be  hat 
been  prevented  from  atiliaing  the  said  property,  or  making  any  dispoaitiott  thereof,  id 
consequence  of  the  controversy  in  regard  to  the  title,  and  that,  having  lost  his  oppor- 
tunity to  make  the  same  available,  he  should  be  relieved  from  his  obligation  witboot 
regard  to  the  final  determination  of  said  suit. 
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The  purchasers  of  other  property  at  said  sale  claim  to  be  relieved  oi^  the  groand  that 
tbey  porchased  the  same  in  the  expectation  that  the  purchasers  of  the  water-power 
wonld  ntilice  the  property  speedily  for  mannfiMtnring  purposes,  and,  this  having  utiled, 
thej  find  themselves  without  any  business,  and  unable  to  comply  with  the  terms  of 
their  purchase. 

The  State  of  West  Virginia,  the  residuary  beneficiary  of  the  fund  derived  from  said 
sale,  and  also  irreatlv  interested  in  the  utilizing  of  said  property  in  the     ,_  „   ,. 
development  of  her  industrial  interests,  has,  bv  joint  resolution  of  her 
leidslature  adopted  January  17, 1873,  requested  Conipress  to  rescind  said  sales  and  re- 
sell the  property,  and  biUs  for  that  purpose  similar  in  terms  to  that  re- 
ferred to  TOUT  oommmittee  have  heretofore  passed  both  houses  of  Con-  ^s.^*^'*'  ^*^  ^^  " 
g^ress  at  different  sessions. 

Your  committee  are  of  onlnton  that,  under  the  circumstances,  the  purchasers  are 
entitled  to  relief,  and  no  title  having  ever  passed  to  the  purchasers,  and  no  damages 
being  claimed  by  them,  and,  moreover,  it  naving  been  rendered  quite  uncertain,  in 
consequence  of  the  death  and  insolvency  of  several  of  the  sureties  on  the  bonds  of 
the  purchasers  whioh  have  occurred  since  said  sales,  whether  the  government  can 
recover  any  considerable  portion  of  the  purchase-money  for  said  property,  your  com- 
mittee are  of  the  opinion  that  it  will  be  for  the  interest  of  the  government  to  rescind 
said  sales,  and  they  acoordingly  recommend  the  passage  of  the  accompanying  bill. 

The  litigation  referred  to  in  that  report  has  ended  in  a  decree  of  the 
district  court  of  the  United  States  for  the  district  of  West  Virginia, 
which  declares  that  the  Government  of  the  United  States  had  no  title 
to  the  water-power  at  Harper's  Ferry,  which  was  sold  on  the  same 
occasion  and  in  con  nection  with  the  sale  of  lots  that  were  purchased 
by  many  citizens. 

The  water-power  and  the  lots  adjacent  to  it  were  included  in  the  same 
advertisement  of  sale  made  by  the  agent  of  the  government,  which  was 
as  follows : 

SALE  OF  THE  UNITED  STATES  ARMOBY  AND  OTHER  GROUNDS  AT  HAR- 
PER'S FERRY,  WEST  VIRGINIA,  AND  VICINITY. 

Ordnakcb  Offick, 
Woikingiom,  S^imber  25, 1869. 

In  pnnnanoe  of  the  act  approved  December  15, 1868,  and  bj  direction  of  the  Seorer 
tary  of  War,  the  property  of  the  United  States  at  Harper's  Ferry,  Weet  Virginia,  and 
Ticinity,  will  be  sold  oy  public  anction,  on  Tuesday,  the  30th  day  of  November,  1869, 
commencing  at  10  o'clock  a.  m.,  and  continuing  from  day  to  day  until  all  is  sold. 

The  value  of  this  property  for  manufaoturiuff  purposes  is  too  well  known  to  render 
it  necessary  to  describe  it  herein ;  but  a  description  of  the  same  is  being  prepared,  and 
will  be  sent  to  persons  who  may  wish  it,  as  soon  as  printed,  upon  their  applying  by 
letter  to  this  office. 

The  property  will  be  sold  In  lots.  The  first  wiU  include  the  musket  feactory,  embrac- 
ing »  strip  of  land  mnning[  to  the  western  boundary  on  the  Potomao,  the  armory  canal, 
and  wate^-power  of  the  river.  The  walls  of  two  large  buildings  are  standing  on  this 
groand,  ana  the  foundations  of  several  others ;  and  the  water-wheels,  with  geanng,  and 
the  flumes  are  almost  in  perfect  order.  Three  of  them  are  turbines  of  the  most  ap- 
proved kind,  and  the  others  are  mostly  oast  iron  with  wooden  buckets. 

The  second  will  be  the  site  of  the  rifle  factory  and  water-power  on  the  Shenandoah ; 
the  buildinss  upon  which  have  been  destroyed,  but  the  canal  is  in  good  order. 

The  third  will  be  the  Shenandoah  ferry,  with  a  tract  of  68  acres  of  land  on  the  south, 
and  a  lot  on  the  Harper's  Ferry  shore  opposite. 

The  fourth  will  be  the  perpetual  right  to  cut  and  remove  wood  from  a  tract  of  1,395 
acres  mountain  land,  across  the  Shenandoah. 

The  fifth  will  be  the  right  to  dig  iron-ore  from  a  tract  of  about  1,400  acres  of  land, 
known  as  Friends'  Ore  Bank,  acquired  by  deed  fix>m  Henry  Lee  and  others. 

The  remainder,  consisting  of  houses  and  lots  in  the  town,  will  be  sold  lot  by  lot. 

The  government  ii  ill  convey  to  the  purchasers,  after  payment  shall  have  been  made 
in  fall,  all  its  right  and  title  to  the  property,  which  is  believed  to  be  perfect  in  every  case. 

The  terms  ofsale  prescribed  by  law  are  a  credit  of  one  and  two  years;  the  purchasers 
to  give  bond  and  secnritjp^  for  the  payment  of  the  purchase-money,  and  these  terms 
must  be  complied  with  within  ten  days  after  the  sale. 

A  map  showing  the  metes  and  bounds  of  the  Harper's  Ferry  property  will  be  exhib- 
ited at  the  time  of  sale. 

The  government  reserves  the  right  to  withdraw  any  or  all  lots  offered^  if  the  bids 
are  not  satisfactory. 

A.  B.  DYER, 
Brevet  Major-Generalf  Chirf of  Ordnance, 
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KOnCB  TO  DELINQUENTS. 

Pcrso  TB  ^lio  pnrclasfd  lots  in  1^52,  and  have  sot  fnllv  paid  for  tbem,  are  MutiM 
tbat  if  Ihey  pay  'wbat  ia  due  before  the  day  of  aale,  the  lots  will  be  deeded  to  then. 
OtbeiTvise  they  -will  be  resold. 

A.  B.  Dlf-ER, 
Brevet  Mejor-Gineral,  Ckiff  of  OriMKct. 
October  14, 1669. 

The  circumfitances  attending  the  sale,  which  are  in  acoordaDce  with 
the  sworn  statements  of  many  i)er8ons  whose  affidavitii  are  in  the  files, 
elearly  show  that  the  lots  of  land  along  and  near  the  river,  which  were 
sold  by  the  goTemment,  were  of  inconsiderable  valae  except  for  their 
convenience  to  snch  mannfactnring  establishments  as  should  be,  and 
were  then  expected  to  be,  erected  and  pat  in  operation  by  using  the 
water-power.  The  prices  bid  for  these  lots  were  high,  even  with  refer- 
ence to  such  advantages,  and  the  purchasers  were  mainly  of  the  class 
who  earn  a  living  as  mechanics  and  operatives  in  factories  There  is 
no  doubt  that  the  purchasers  of  these  lots  were  misled  by  the  assertion 
of  the  government  that  it  owned  the  water-power,  which  sold  for 
$206,000,  while  the  lots,  one  hundred  and  forty- five  in  number,  only 
sold  for  $88,000.  On  some  of  these  lots  there  were  improvements,  but 
not  of  any  great  value.  The  improvements  enhanced  the  price  of  these 
property,  but  were  not  the  chief  inducement  of  the  purchaser.  If  the 
government  had  sold  these  lots  without  reference  to  its  alleged  owner- 
ship and  the  sale  of  that  great  water-power,  it  would  hare  obtained  bat 
few  bids  for  them.  Most  likely  that  none  of  the  persons  who  became 
purchasers  would  have  bid  for  them. 

The  bill  referred  to  your  committee  has  been  submitted  by  the  Sec- 
retary of  War  to  the  Attorney-General  for  his  opinion.  He  has  sag- 
gested  certain  amendments  which  your  committee  approve,  and  they 
now  report  back  the  bill  with  amendments,  an  d  reoommend  tbat  it  pass. 

Aside  from  the  questions  of  law  and  equi  ty  presented  in  this  case,  it 
is  the  opinion  of  your  committee  that  it  is  better  for  the  govemineiit 
that  the  purchasers  of  these  lands  should  be  relieved  from  their  par- 
chases  of  these  lands  on  equitable  terms. 

The  larger  portion  of  the  purchasers  are  unable  to  pay  for  them,  and 
it  is  doubtful  ^f  proceedings  to  condemn  the  lands  to  sale  for  the  por- 
chase-money  would  result  in  the  oollectioa  of  more  money  than  woaU 
be  required  to  pay  the  necessary  legal  exi>enaes. 
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45th  Congress,  \  SENATE.  (  Eepobt 

2d  Session,       I  J  No.  446. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 


May  29, 1878.— Ordered  to  be  printed. 


Mr.  HoAB,  from  the  Committee  on  Claims,  submitted  the  following 

REPOET: 

[To  aooompany  bUl  S.  503.] 

The  Committee  on  Claims^  to  whom  was  referred  the  bill  (8.  503)  for  the 
,    relief  of  F.  O.  Schwatka^  «r.,  have  considered  the  sameyland  rettpectfully 
rqfort: 

An  adverse  report  was  made  on  this  claim  February  14, 1877,  which 
is  aDuexed  for  the  information  of  the  Senate.  Some  new  evidence  has 
been  filed,  and  a  reversal  of  the  former  decision  asked  on  grounds  which 
are  very  well  stated  in  the  argument  submitted  by  Mr.  Schwatka's 
counsel,  which  is  also  annexed.  But  on  the  whole  case  we  concur  ia 
the  conclusion  of  Mr,  Cockrell's  report. 

The  petitioner  selected  and  settled  on  his  claim  in  November,  1850. 
He  cleared  about  four  acres,  raised  a  crop  of  potatoes,  and  built  a  log 
house  worth  not  more  than  $200.  This  is  all  the  expense  he  seems  to 
have  incurred.  He  abandoned  the  claim  in  the  summer  of  1852,  on  the 
statement  of  Major  Hathaway,  then  in  command  of  United  States  forces 
there,  that  his  claim  had  been  reserved  as  a  military  reservation.  This 
reservation  had  been,  in  fact,  made  by  an  order  of  the  President,  dated 
February  26, 1852. 

Statute  1850,  chapter  77,  known  as  the  Oregon  donation  law,  was  ap- 
proved September  27, 1850.  The  first  three  sections  provided  for  the 
appointment  of  a  surveyor-general  and  for  a  survey  to  be  made  there- 
after. Section  4  grants  to  each  white  settler  or  occupant  of  the  public 
lands,  having  the  other  requisite  qualifications,  who  shall  have  resided 
upon  and  cultivated  the  same  for  four  consecutive  years  and  shall  oth- 
erwise conform  to  the  provisions  of  this  act,  the  quantity  of  one  half- 
section,  or  320  acres,  of^land  if  a  single  man,  and  if  a  married  man  or  if 
he  shall  become  married  within  one  year  from  the  1st  day  of  Decem- 
ber, 1850,  the  quantity  of  one  section,  or  640  acres,  one-half  to  himself 
and  the  other  half  to  his  wife,  to  be  held  by  her  in  her  own  right. 

Subsequent  sections  require  certain  notices  to  be  given  to  the  sur- 
veyor-general and  certain  proof  to  be  made,  but  all  to  be  done  after 
the  survey.  The  act  clearly  contemplates  that  settlements  may  be  made 
and  the  time  begin  to  run  before  the  survey,  as  appears  by  sections  4, 6, 
7,12. 

The  petitioner  argues,  with  great  force,  that  his  settlement,  cultiva- 
tion, and  two  years^  residence  gave  him  a  vested  right,  inchoate  it  is 
true,  but  none  the  less  entitling  him,  in  equity  and  justice,  to  relief,  if 
divested  by  the  United  States.  He  further  argues  that  he  did  every- 
thing in  the  way  of  notice  that  was  possible  under  the  act,  as  the  survey 
was  not  made  until  long  after  he  had  been  compelled  to  abandon  his 
claim,  and  the  notice  required  to  be  given  to  the  surveyor-general  was 
only  to  be  given  after  the  survey. 
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But  the  objection  to  his  claim  by  reason  of  his  laches  in  presenting  it 
ijiBmaiDS  in  full  force.  His  title  to  relief  accrued  in  1852.  He  made  m 
application  until  1870,  eighteen  years  afterward.  He  says  he  was 
insane.  But  the  affidavit  of  his  family  physician,  the  only  evidence 
produced  on  this  point,  fixes  the  beginning  of  his  insanity  in  1864, 
twelve'  years  after  the  abandonment  of  his  claim.  The  Commissioner 
of  Public  Lauds,  in  his  letter  of  February  6,  1877,  communicated  to 
Senator  Gockrell  by  the  Secretary  of  the  Interior,  is  in  error  in  suppos- 
ing that  petitioner  had  a  remedy  by  application  to  the  Secretary  of 
War.  The  act  of  1850,  section  14,  provides  that  the  Secretary  may  cause 
payment  to  be  made  for  improvements  made  by  any  settler  prior  to  the 
passage  of  that  act.  Petitioner's  were  made  afterward.  Bat  it  is  ex- 
tremely important  to  protect  the  government  against  ancient  claims, 
supported  by  ex-parte  affidavits.  In  the  present  case,  one  vital  ques- 
tion is  as  to  the  value  of  the  petitioner's  property  at  the  time  be  1^  it 
He  received  it  from  the  government  for  nothing  in  November,  1850;  he 
expended  nothing  upon  it  but  the  cost  of  a  log  house  worth  not  more 
than  $300,  and  the  clearing  and  raising  potatoes  on  four  acres  of  land. 
One-half  of  it  vested  in  his  wife  in  her  own  right  by  the  terms  of  the 
law.  We  should  require  something  more  than  the  mere  opinions  of  a 
few  witnesses,  selected  solely  by  the  petitioner,  who  state  no  details  or 
reasons  to  establish  the  sudden  rise  in  value  of  $10,000  in  less  than  two 
years.  It  is  quite  possible  that  this  land  may  have  greatly  risen  in 
value  since  the  transactions  in  question.  But  we  think  the  value  in  the 
summer  of  1852,  when  the  claim  was  abandoned,  largely  imaginary. 
Two  or  three  of  his  witnesses  fix  it  at  $10,000.  B.  0.  Kindred,  who 
owns  land  adjoining,  thinks  petitioner's  claim  worth  $10,000  ''  at  the 
time  government  took  possession  and  built  up."  The  same  Kindred 
thinks  the  claim  <' worth  $5,000  when  Schwatka  left." 

Schwatka,  the  petitioner,  in  his  affidavit  of  1874,  swears  that  the 
claim  was  worth  $10,000,  and  the  log  house  on  it  worth  $200.  In  his 
deposition  of  1870  he  says  it  was  worth,  as  the  lands  were  held,  $4,000. 
Shively,  one  of  his  witnesses,  thinks  the  claim  was  worth  $2,500  in 
1852. 

Taking  the  whole  case  together,  we  must  conclude  that  the  petitioner 
made  no  claim  from  1852  to  1870  because  he  did  not  deem  it  of  sufficient 
magnitude  to.  be  worth  pushing.  If  he  then  believed  he  had  a  good 
case,  he  could  have  supported  it  by  the  testimony  of  the  officers  who 
constructed  and  commanded  the  fort  and  of  the  engineers  who  made 
the  survey,  and  the  United  States  could  have  availed  itself  of  like  testi- 
mony in  defense,  if  the  claim  were  exaggerated.  We  do  not  think  a 
citizen  should  be  permitted  to  slumber  on  a  demand  of  this  magnitude 
so  long,  and  then,  when  the  government  officers  who  knew  the  facts  are 
scattered  or  dead,  or  have  forgotten  the  transactions,  revive  the  stale 
demand,  to  be  supported  only  by  the  oaths  to  matters  of  opinion  of  such 
of  his  own  friends  and  neighbors  as  he  may  select  for  the  purpose.  We 
therefore  report  that  the  bill  ought  not  to  pass. 


[Report  No.  652.— 44th  Congress,  2d  session.] 

Mr.  CocKRELL,  from  the  Committee  6n  CUims,  submitted  the  following  report: 

The  Committee  on  Claims^  to  whom  was  referred  the  petition  of  F,  G.  SckwaUio,  ir.,  trtA 
accompanying  papers,  have  duly  oonsidered  the  same,  and  submit  the  foUowing  rqport: 

The  papers  in  this  case  were  first  submitted  to  the  Forty-first  Congress  and  no  action 
had,  and  then  presented  to  the  Forty-second  Congress  and  no  action  had,  and  agfciQi  i>^ 
January,  1676;  presented  to  the  present  Congress. 
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There  are  two  petitions  and  two  sets  of  affidavits  from  the  same  parties.  The  first 
petition  and  the  nret  set  of  affidavits  were  sworn  to  in  December,  1870,  and  the  other 
petition  and  affidavits  were  sworn  to  in  July,  1872. 

Petitioner  in  substance  claims  that,  on  November  6, 1850,  beinff  a  married  man,  hav- 
ing a  wife  and  eight  or  nine  children,  he  settled  npon  a  tract  of  land  at  the  month  of 
the  Columbia  River,  in  Oregon,  as  a  donation  claim ;  and  on  November  16, 1850,  filed 
in  the  office  of  the  recorder  of  deeds  for  Clatsop  County  his  claim,  giving  its  bounda- 
ries and  embracing  640  acres ;  and  built  a  house  and  put  in  a  crop  the  following  spring, 
intending  to  make  it  his  permanent  home ;  and  so  occupied  it  up  to  August,  1^2,  when 
he  was  informed  b^  Migor  Hathaway,  of  the  United  States  Army,  that  his  claim  bad 
been  selected  as  a  military  reservation,  and  he  removed  from  it ;  and  his  claim  was 
taken  for  a  military  reservation,  and  is  now  known  as  the  Fort  Stevens  military  reser- 
vation ;  and  that  his  claim  was  worth  to  him  $10,000,  and  he  prays  for  that  allowance 
to  him  by  Congress.  — :^ 

The  evidence  shows  that  Schwatka,  in  1850,  built  a  house  on  his  claim,  and  in  1851 
raised  a  crop  of  potatoes;  and  his  house  was  afterward  burned,  said  to  have  been  by 
Indians. 

When  heretofore  before  your  committee,  the  Secrotary  of  War,  in  answer  to  a  com- 
manication  from  Hon.  John  Scott,  chairman  of  this  committee,  transmitted  the  follow- 
ing communication,  to  wit:    ^ 

"  War  Department,  Washington  Crry, 

December  10, 1874. 

"Hon.  John  Scott, 

Chairman  Cammi^ee  on  Claima. 

United  8takB8enale: 
"  Sir  :  In  reply  to  your  inquiry  of  the  9th  instant,  I  have  the  honor  to  inform  you  that 
there  is  no  information  in  any  of  the  bureaus  of  this  department,  or  at  the  headquar- 
ters Military  Division  of  the  Pacific,  Department  of  the  Columbia,  or  at  Fort  Stevens,  or 
in  the  office  of  the  surveyor-general  of  Orogon,  concerning  the  claim  of  F.  G.  Schwatka,'8r. 
"The  roply  to  your  letter  of  Maroh  14  was  sent  through  inadvertence  to  Hon.  J.|H. 
Mitchell,  United  Stotes  Senate. 

''Very  respectfully,  your  obedient  servant, 

"WM.  W.  BELKNAP, 

"  Seoretary  of  War," 

Tour  committee  roferred  the  petition  to  the  Secretary  of  the  Interior,  and  received 
fhroagh  him,  from  the  Commissioner  of  the  General  Land  Office,  the  following  report, 
to  wit  : 

"Department  op  the  Interior, 

"  General  Land-Office, 
"Waahington,  D,  C,  February  6,  1877. 
''  Hon.  Z.  Chandler, 

'^  Secretary  of  the  Interior : 

"Sir:  I  have  received,  by  reference  from  the  department  for  report,  the  letter  of 
Hon.  F.  H.  Cockrell,  of  the  Committee  on  Claims,  United  States  Senate,  dated  the  1st 
instant,  and  accompanying  papers,  in  relation  to  an  alleged  donation  claim  made  by 
F.  G.  Schwatka,  under  the  provisions  of  the  act  of  Congress  of  September  27, 1850 
(Stats.  9,  p.  496),  commonly  known  as  the  '  Oregon  donation  act.' 

"In  relation  thereto  I  have  the  honor  to  report  that  this  office  possesses  no  informa- 
tion concerning  this  claim  other  than  that  imparted  by  the  papers  accompanying  the 
letter  of  Senator  Cockrell.  From  these  it  appears  that  the  claim  was  located  at  roint 
Adams,  in  Oregon,  which  place,  by  reference  to  the  plats  in  this  office,  I  find  is  at  the 
month  of  the  Columbia  River,  in  township  8  north,  of  range  10  west ;  and,  as  near  as  I 
am  able  to  determine  from  the  notice  filed  with  the  recorder  of  Clatsop  County  by  Mr. 
Schwatka,  his  claim  covered  all  of  fractional  section  6  and  a  portion  of  section  7,  in 
the  above  township. 

"  It  may  be  proper  here  to  answer  the  query  of  Senator  Cockrell.  and  state  that  the 
notice  above  referred  to  was  not  a  legal  one,  as  the  sixth  section  ot  the  act  of  Septem- 
ber 27, 1850,  provides  that  settlers  claiming  the  benefits  of  that  act  shall  give  notice  of 
their  claim  to  the  United  States  surveyor-general. 

"The  military  reservation  at  Point  Adams,  known  as  Fort  Stevens,  was  made  pursu- 
ant to  an  order  of  the  President,  dated  February  26, 1852,  and  includes  within  its  bound- 
aries all  of  fractional  sections  5  and  6,  and  the  north  half  of  sections  7, 8,  and  9,  in  said 
township  8  north,  range  10  west.    (See  diagram  herewith.) 

"The  fourteenth  section  of  the  said  act  of  1850,  under  which  this  reservation  was 
made,  provides  that  it  shall  be  the  duty  of  the  Secretary  of  War  to  adjudicate  all  claims 
for  damages  arising  from  including  the  improvements  of  settlers  within  reservations 
for  public  uses,  and  hence,  if  Mr.  Schwatka  ever  sought  relief  under  this  section— of 
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wbich  I  have  no  knowledge — his  claim  must  have  been  presented  to  the  Secretary  c 
War,  who  can,  no  doubt ,  give  specific  information  on  this  point. 

*'Aj3  to  the  views  of  this  office  in  regard  to  donation  claims  included  in  whole  or  i; 
part  within  the  bonndaries  of  reservations  for  public  uses,  I  have  to  state  that  nudr' 
date  of  April  22, 1874,  it  waa  held  by  this  office,  in  the  oases  of  William  Meek  and  Hr:: 
derson  Luelling,  that  where  such  a  reservation  was  made  prior  to  the  completion  o 
a  settlei^s  claim,  it  extinguished  his  right  to  such  portion  of  his  claim  as  fell  witl.ii 
the  bonndaries  of  the  reservation,  and  these  views  were  snbseqaently,  July  10, 1**T0 
affirmed  by  the  department. 

''  The  following  are  the  acts  supplemental  to  the  aforesaid  act  of  1850 : 

<'Act  of  February  14,  ia53  (Stats.  10,  page  158) ;  Act  of  July  17,  1854  (Stats.  10,  pa^< 
305) ;  Act  of  June  25, 1864  (Stats.  13,  page  184). 

"  The  letter  of  Senator  Cockrell  and  papers  inclosed  therewith  are  returned  herewitli 
**  Very  respectfully,  your  obedient  servant, 

"J.  A.  WILLIAMSON, 

**Cimmu9i9merr 

The  act  of  Congress  referred  to,  entitled  **An  act  to  create  the  office  of  sorveyor 
general  of  the  public  lands  in  Oregon,  and  to  provide  for  the  survey  and  to  make  doo> 
tions  to  settlers  of  the  said  public  lands,''  approved  September  27, 1850,  section  4,  pr- 
Tides  ''  that  there  shall  be  and  hereby  is  granted  to  every  white  settler  or  occnpant  ci 
the  public  lands,  above  the  age  of  eighteen  years,  being  a  citiisen  of  the  United  States 
*  *  *  now  residing  in  said  Territory,  or  who  shall  become  a  resident  thereof  on  at 
before  the  1st  day  of  December,  1850,  and  who  shall  have  resided  upon  and  cnltivaied 
the  same  for  four  consecutive  years,  and  shall  otherwise  conform  to  the  provisions  d 
this  act,  the  quantity  of  one  half-section,  or  three  hundred  and  twenty  acres,  of  Uoi 
if  a  single  man,  and,  if  a  married  man,  or  if  he  shall  become  married  within  one  yea 
from  the  1st  day  of  December,  1850,  the  quantity  of  one  section,  or  six  hundred  lae 
forty  acres,  one<half  to  himself  and  the  other  half  to  his  wife,  to  be  held  by  ber  in  be 
own  right.  And  the  surveyor-general  shall  designate  the  part  inuring  to  the  hnsbaii 
and  that  to  the  wife,  and  enter  the  same  on  the  records  of  his  office  :***/>*- 
vided  further,  That  in  all  cases  provided  for  in  this  section  the  donation  shall  embruei 
the  land  actually  occupied  and  cultivated  by  the  settler  thereon."  | 

Section  6  of  said  act  provides  "  that  within  three  months  after  the  survey,  or  wh«v: 
the  survey  has  been  made  before  the  settlement,  then  within  three  months  from  tbti 
commencement  of  such  settlement,  each  ofeaid  Bettlera  shall  notify  the  surveyor-geoeii 
to  be  appointed  under  this  act  of  the  precise  tract  or  tracts  claimed  by  them  respeo 
ively  under  this  law,  and  in  all  cases  it  shall  be  in  a  compact  form ;  and  where  itk 
practicable  so  to  do,  the  land  so  claimed  shall  be  taken,  as  nearly  as  practicable,  ^ 
legal  subdivisions;  but  where  that  cannot  be  done,  it  shall  be  the  duty  of  the  said  scr 
veyer-general  to  survey  and  mark  each  claim,  with  the  bonndaries  as  claimed,  at  the  r- 
quest  and  expense  of  the  claimant.  *  •  •  The  surveyor-general  shall  enter  i 
description  ot  such  claims  in  a  book  to  be  kept  by  him  for  that  purpose,  and  cov 
temporarily  on  the  township-plats  the  tract  or  tracts  so  designated,  with  the  bons^ 
aries. 

Section  7  provides  "  that  within  twelve  months  after  the  surveys  have  been  iDsd«. 
or  where  the  survey  has  been  made  before  the  settlement,  then  within  twelve  montte 
from  the  time  the  settlement  was  commenced,  each  person  claiming  a  donation  rij^ 
under  this  act  shall  prove  to  the  satisfaction  of  the  surveyor-general,  or  of  such  oti« 
officer  as  may  be  appointed  by  law  for  that  purpose^  that  the  settlement  and  onltin- 
tion  required  by  this  act  had  been  oommenced,  specifying  the  time  of  the  comnMocc- 
ment;  and  at  any  time  after  the  expiration  of  four  years  from  the  date  of  such  aenl^ 
ment  shall  prove  in  like  manner  by  two  disinterested  witnesses  the  faet  of  oontiDO««i 
residence  and  cultivation  required  by  the  fourth  section  of  this  aot:  and  nponsoc^ 
proof  bein^  made,  the  surveyor-general,  or  other  officer  appointed  by  law  for  thatpi^ 
pose,  shall  issne  certificates,  under  such  rules  and  regulations  as  may  be  prescribed  \f 
the  Commissioner  of  the  General  Land  Office,  setting  forth  the  facts  in  the  case  ac  ■ 
specifying  the  land  to  which  the  parties  are  entitled.  And  the  surveyor-general  thC 
return  the  proof  so  taken  to  the  Commissioner  of  the  General  Land  Office,  and  if  tlf 
said  Commissioner  shall  find  no  valid  objection  thereto,  patents  shall  issue  ror  the  Use 
according  to  the  certificates  aforesaid  upon  the  surrender  thereof." 

Section  9  provides  "  that  no  claim  to  a  donation  right  nnder  the  provisions  of  th^ 
act,  upon  sections  16  or  36,  shall  be  valid  or  allowed  if  the  residence  and  ouUivatitc 
upon  which  the  same  is  founded  shall  have  commenced  after  the  survey  of  the  same 
nor  shall  such  claim  attach  to  any  tract  or  parcel  of  land  selected  for  a  militanr  post 
or  within  one  mile  thereof,  or  to  any  other  land  reserved  for  governmental  purpaw 
unless  the  residence  and  cultivation  thereof  shall  have  commenced  previous  to  tbr 
selection  or  reservation  of  the  same  for  such  purposes." 

Section  13  provides  "  that  all  questions  arising  under  this  aot  shall  be  adjad^l  h} 
the  surveyor-general  as  preliminary  to  a  final  decision,  according  to  law ;    *    *    *    t(« 
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can 86  proper  tract-books  to  be  opened ,  •  •  •  |^q^  f^  ^q  j^^d  perform  all  other  acta 
and  thiofrs  necessary  and  proper  to  carry  oat  the  provisions  of  this  act/' 

Section  14  provides  •  •  •  "And  that  snch  portions  of  the  public  lands  as  may 
be  designated,  under  the  anthority  of  the  President  of  the  United  States,  for  forts, 
magazines,  arsenals,  dock-yards,  and  other  needfnl  public  usee,  shall  be  reserved  and 
excepted  ft-om  the  operations  of  this  act :  Proridedf  That  if  it  shall  be  deemed  neoes- 
Bary,  in  the  judgment  of  the  President,  to  include  in  any  such  reservation  the  improve- 
meDts  of  any  tettler  madepretiouB  to  the  passage  of  this  act,  it  shall  in  such  cases  be  the 
duty  of  the  Secretary  of  War  to  canse  the  value  of  snch  improvements  to  be  asoer- 
taiDed,  and  the  amount  so  ascertained  shall  be  paid  to  the  party  entitled  thereto  oat 
of  aoy  money  not  otherwise  appropriated/' 

Yonr  committee  have  quoted  the  various  provisions  of  the  act  of  September  27,  1850, 
bearing  upon  this  pretended  claim,  from  which,  and  the  letters  of  the  Secretary  of 
War  and  the  Commissioner  of  the  General  Land  Office,  and  all  the  facts  sabmitted  by 
claimant,  your  committee  can  see  no  foundation  whatever  in  law  or  fact  or  equity  upon 
which  to  grant  any  relief  for  multitudinous  reasons,  among  which  only  two  need  be 
named. 

First.  The  pretended  claim  is  exceedingly  stale  and  old.  The  act  passed  September 
27, 1650.  Claimant  alleges  he  made  his  settlement  November  6,  1B50,  and  was  ousted 
in  August,  1852,  and  no  chum  for  relief  was  made  or  preferred  till  December,  1870. 

Second.  Under  the  act  quoted  claimant  did  not  do  or  perform  any  one  single  require- 
ment to  entitle  him  to  any  benefits  ander  said  act  or  to  any  rights  onder  it,  and  hav- 
ing aoqaired  no  rights  under  it,  he  had  nothing  to  lose— nothing  upon  which  to  base 
any  claim  for  any  relief. 

Yonr  oommittee  recommend  that  the  prayer  of  the  {petitioner  be  not  granted,  and 
that  this  report  be  adopted. 


Brief  and  argument  in  ike  matter  of  the  petition  of  F.  G,  Sdiwatka^  at.,  of  Salem,  Oreg,,for 
eomptmeaHon  for  hie  donation  claim  on  Point  Adams,  taken  by  the  United  States  Govern- 
ment for  a  fort  and  military  purposes. 

From  the  accompanying  papers  and  those  already  on  file  before  the  Committee  on 
Claims  in  the  Senate  of  the  United  States  relating  to  the  claim  of  Mr.  F.  G.  Sohwatka, 
sr.,  it  appears  that  the  petitioner  is  a  native-born  oitiasen  of  the  United  States,  and  set- 
tled in  good  faith,  November  6, 1850,  on  the  land  located  as  a  donation  claim,  on  Point 
Adams,  where  Fort  Stevens  now  stands,  ander  the  provisions  of  the  act  of  Congress, 
approved  September  27, 1850,  commonly  known  as  the  "  Oregon  donation  act ;  ''that 
he  filed  a  description  of  his  claim,  the  land  being  ansurveyed,  with  the  county  recorder 
of  Clatsop  County,  on  the  16th  of  the  same  month,  as  the  other  settlers  did  who  settled 
in  said  coanty  before  and  after  Mr.  Schwatka,  as  is  shown  by  the  certificate  of  the 
connty  derk  of  Clatsop  Coanty,  dated  November  28, 1877,  and  the  affidavit  of  Mr. 
Eberman,  herewith  accompanying,  and  marked  A. 

Mr.  Schwatka  need  every  endeavor  to  secure  title  to  his  land,  the  Oregon  donation 
act  containing  nothing  requiring  the  filing  of  a  notice  before  survey,  section  6  of  said 
act  only  reqairing  the  surveyor-general  to  be  notified  "  within  three  months  after  sur- 
Tey  has  been  made.''  The  law  providing  for  filing  "  with  the  surveyor-general  in  ad- 
vance of  the  time  when  the  public  surveys  shall  be  extended  over  the  particular  land 
claimed  by  him  (the  applicant),  where  those  surveys  shall  not  have  been  made  pre- 
Tions  to  the  date  of  this  act,  a  notice  in  writing  setting  forth  his  claim  to  the  benefits  of 
Baid  section,"  was  not  passed  until  February  14,  1853,  several  months  after  Mr. 
Schwatka  was  requested  to  vacate  his  premises  by  Major  Hathaway. 

It  was  impossible  for  the  petitioner  to  file  with  the  surveyor-general  a  specific  de- 
scription after  survey,  for  the  reason  that  the  township  embracing  the  claim  of  Mr. 
S<'hwatka  was  not  surveyed  until  1856  (see  affidavit  of  Mr.  J.  W.  Gearhart,  of  Novem- 
ber 17, 1877,  marked  B),  and  the  plat  was  not  approved  by  the  surveyor- general  until 
December  30,  1856,  as  evidence  of  which  fact  a  certificate  by  the  Hon.  T.  R.  Harrison, 
the  receiver  of  the  Oregon  City  land-office,  marked  C,  is  herewith  submitted,  of  date 
Kovember  8, 1877.  It  will  be  seen  from  this  certificate  that  the  claimants  therein 
named,  and  who  have  since  perfected  their  titles,  all  claimed  settlement  prior  to  the 
Barvey  of  the  lands,  as  Mr.  Schwatka  did,  but  who  was  prevented  from  completing  his 
Tested  rights  because  he  had  to  surrender  his  claim  to  the  general  government.  It 
^ill  be  further  observed  from  this  certificate  that  although  settlement  dates  back  in 
some  instances  to  the  year  1844,  yet  the  notifications  were  not  filed  until  about  the  time 
the  lands  were  surveyed,  and  it  could  not  be  expected  that  Mr.  Schwatka  would  be 
more  diligent  than  those  who  have  secured  patents  from  the  government  for  the  lands 
taken  ander  the  donation  law  about  the  time  of  Mr.  Schwatka's  settlement.  It  is«also 
conclnsively  shown  by  the  papers  heretofore  submitted  and  the  affidavit  herewith  ao- 
t^ompanying,  marked  D,  that  the  petitioner  built  a  house  on  and  cultivated  the  landj 
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to  the  extent  of  his  ability,  and  although  the  house  was  burned  by  the  Indians,  it  wsa 
not  so  burned  until  the  year  1854,  nearly  two  years  after  the  claimant  bad  to  absndoo 
the  premises. 

It  will  be  seen,  after  carefully  considering  all  the  points  in  this  case,  that  the  report 
of  the  honorable  Senator  from  Missonri,  Mr.  Cockrell,  who  submitted  a  report  from  tb« 
Committee  on  Claims  to  the  Senate  February  14, 1877  (Forty-fourth  Congress,  second 
session.  Report  No.  652),  treats  of  the  whole  matter  in  the  light  that  the  lands  wen 
surveyed,  and  that  because  the  petitioner  did  not  file  his  application  with  thesarreyor- 
general  (see  letter  of  the  Commissioner  in  the  report),  the  claim  is  n^jnst  and  without 
foundation,  and  in  yiew  of  all  the  flBMJts,  webeheye  this  conclusion  of  the  committee 
to  be  erroneous. 

Under  the  fourteenth  section  of  the  donation  act,  it  was  the  duty  of  the  Secretary 
of  War  to  ascertain  the  amount  of  the  claim  of  Mr.  Schwatka  and  cause  it  to  be  paid 
by  thegoyemment;  but  the  facts  show  that  that  officer  oyerlooked  the  proyisioiis  of 
tne  law  allowing  this  compensation,  and  consequently  the  claimant  now  petidoos  the 
general  government  for  relief. 

The  sixth  paragraph  of  the  Commissioner's  letter  (embodied  in  Senator  Cockrell's 
report)  states :  "That  where  such  a  reservation  was  made  prior  to  the  completion  of  a 
settler's  claim,  it  extinguished  his  right  to  such  portion  of  his  claim  as  fell  within  the 
bounda^es  of  the  reservation ; "  but  we  cannot  see  how  Mr.  Schwatka  can  be  divested 
of  his  vested  rights  under  the  donation  law  as  a  hana-fide  settler  simply  because  hi^ 
claim  has  been  taken  by  the  government  for  a  military  reservation,  after  he  had  resided 
upon  and  cultivated  it  for  a  period  of  nearly  two  years.  Such  theories  are  at  variance 
with  equity,  law,  and  justice.  The  Supreme  Court  of  the  United  States  has  decided 
in  the  cases  of  Rutherford  va.  Green's  Heirs,  2  Wh.,  196 ;  Lesseor  vs.  Price,  12  HoWm 
76;  The  Fremont  Case,  17  How.,  5.'>7 ;  Hornsby  v$.  United  States,  10  WaU.,  235,  that  a 
legislative  act  granting  lands  to  be  selected  by  the  grantor  or  other  person,  is  a  present 
grant,  only  wanting  identity,  by  means  of  selection  and  location,  to  make  it  perfect 

The  courts  in  the  State  of  Oregon  have  passed  upon  the  various  provisions  of  the 
donation  law  of  September  27, 1850,  interpreting  the  act  to  be  a  grant  in  the  present, 
and  giving  the  fee-simple  to  the  donee  thereunder  from  the  date  of  his  settlement 
(Chapman  V8,  School  District,  1  Deady,  113 ;  Lee  v$.  Summers,  2  Oreg.,  966.)  It  it  thoi 
clearly  established  that  the  petitioner  (Mr.  Schwatka)  had  a  vested  right  in  the  prem^ 
ises  settled  upon,  and  which  he  could  not  be  divested  of  except  through  i^justioe  and 
wrong-doing. 

The  statement  on  pase  4  of  Senator  Cockrell's  report  that  Mr.  Sohwatka's  claim  is 
exceedingly  stale  and  old,  is,  we  believe,  since  the  facts  are  known,  without  fonoda- 
tion.  The  petitioner  left  Clatsop  County  in  June,  1855,  before  the  government  took 
possession  of  what  is  now  known  as  Fort  Stevens,  although  reserved  by  order  of  Feb- 
ruary 26, 1852 ;  and  about  the  time  he  was  made  ac^uamted  with  the  fact  that  tbe 
military  authorities  were  building  the  fort,  he  was  beginning  to  suffer  from  demmtUt 
and  continued  in  that  condition  until  1869.  (See  certificate  of  Dr.  A.  M.  Belt,  dated 
December  7, 1877,  marked  ''  £.'')  Soon  after  his  recovery,  in  1870,  he  began  to  prose- 
cnte  his  claim  against  the  government,  and  has  continued  to  do  so  up  to  the  present 
time,  believing  it  was  Just,  and  under  the  hope  that  a  generous  government  would 
remunerate  him  for  what  was  unjustly  taken  without  compensation. 

HENRY  H.  QILFRT. 
AUomey  far  ike  FeUUoMr. 

Note.— The  exhibits,  A,  B,  &c.,  referred  to  in  the  foregoing,  not  furnished  for 
pri  nti  ng.— Printbr. 
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IN  THE  SENATE  OP  THE  UNITED  STATES. 


May  39, 187B.— Ordered  to  be  printed. 


Mr.  Hereford,  from  the  Committee  on  Claims,  submitted  the  following 

REPORT: 

[To  acoompany  bill  S.  615.] 

The  Committee  on  Claims^  to  whom  was  referred  the  bill  {8.  615)  for  the 
relief  of  the  estate  of  Mrs,  Elizabeth  Patterson^  report  as  follows: 

The  said  bill  embraces  the  same  snbject-matter,  in  every  respect,  as 
the  bill  (H.  B.  3186)  for  the  relief  of  Margaret  Jane  Burleson.  The  for- 
mer bill  conferred  jurisdiction  to  the  Gommissioners  of  Claims  to  inquire 
iuto  and  report  to  the  House  of  Bepresentatives  what  commissary  and 
quartermaster's  stores,  if  any,  were  taken,  &c.  The  present  bill  appro- 
priates money  directly.  The  House  bill  was  before  this  committee  in  the 
Forty-fourth  Congress,  upon  which  the  following  report  was  made  on  be 
half  of  the  committee  by  Senator  Wright : 

Kr.  Wright  siibinitted  the  following  report  (Xo  accompany  bill  H.  R.  3186) :  The 
Committee  on  Claims,  to  whom  was  referred  the  bill  (H.  R.  3186)  for  the  relief  of  Mar- 
garet Jane  Burleson,  sabmit  the  following  report : 

This  bill  proposes  to  give  the  Commissioners  of  Claims  jurisdiction  of  the  claim  of 
Margaret  Jane  Burleson,  to  inquire  into  and  report  to  the  House  of  Representatives 
what  commissary  and  quartermaster's  stores  were  taken  from  her  by  the  Federal  Army 
in  and  prior  to  the  year  1864,  provided  that  the  claimant  shall  satisfactorily  prove  to 
said  commissioners  that  she  was  always  a  loyal  woman,  and  that  she  held  said  prop- 
erty in  her  own  rieht. 

The  character  of  the  claim  is  sufficiently  shown  by  the  following  brief  report  of  the 
House  committee : 

"The  case  of  Margaret  Jane  Burleson,  referred  to  the  Committee  on  War-Claims, 
contains  the  following  claims  for  consideration :  She  resided  at  Decatur,  Ala.,  till  the 
breaking  out  of  the  war,  when  she  moved  to  Nashville,  Tenn. ;  she  is  now  a  resident 
of  Memphis.  She  represents  that  at  the  breaking  out  of  the  rebellion  she  was  the  sole 
owner  of  personal  property  and  real  estate  which  she  inherited  from  her  father,  Alex- 
ander Pattison,  and  also  received  by  gift  from  her  brother,  William  Pattison.  She 
further  states  that  she  had  full  control  of  said  property^  independent  of  interference 
from  her  husband. 

"  The  testimony  in  the  case  shows  that  the  Federal  forces  took,  for  the  use  of  the 
Army,  certain  commissary  and  quartermaster  supplies. 

''The  claimant  produces  testimony  to  prove  that  she  was  a  loyal  woman;  it  also 
shows  that  her  husband  was  in  the  rebel  army,  and  does  not  sufficiently  prove  that  the 
property  of  her  husband  and  that  of  her  own  was  kept  sufficiently  separate  to  enable 
your  committee  to  determine  clearly  what  items  in  the  claim  they  would  be  Justified 
in  allowing. 

''The  testimony  relative  to  loyalty  being  exparUy  your  committee  recommend  that 
jorisdiction  be  given  to  the  Commissioners  of  Claims  to  allow  what  the  claimant  may 
be  able  to  prove  as  having  been  taken  for  commissary  and  quartermaster  supplies,  pro- 
vided she  proves  her  loyalty  and  separate  ownership." 

It  will  be  seen  that  there  is  no  reference  in  this  report  to  the  failure  of  petitioner  to 
present  her  claim  to  the  commission  under  the  act  of  March  3,  1871.  It  is  proposed  to 
invest  that  tribunal  now  with  the  Jurisdiction  which  it  can  no  longer  exercise  without 
Congressional  authority,  to  hear  and  report  upon  this  claim.    Why  this  should  b^C 


2  MRS.   ELIZABETH   PATTERSON. 

doue  in  this  any  more  than  in  namberless  other  oases  where  claimants  failed  or  neg- 
lected to  present  their  claims  to  that  commission  within  the  time  allowed  bv  law,  we 
are  not  informed,  either  by  this  report  or  by  this  record.  If  we  can  or  shoold  do  this 
in  the  present  case,  then  we  shonld  in  all.  Then,  too,  the  bill  proposes  to  confer  jurist 
diction  oyer  matters  never  contemplated  nor  allowed  by  the  law  creating  the  tribanal. 
The  powers  of  this  board  are  special  and  limited,  and  the  time  for  invoking  their  juris- 
diction in  proper  cases  has  long  since  passed.  We  have  never,  by  any  special  act, 
either  enlarged  their  Jurisdiction  in  special  cases  or  recommended  the  reference  of  cases 
to  such  tribunal,  of  which  they  have  never  taken  cognizance.  If  an  exception  is  to  be 
made,  we  should  have  some  other  and  stronger  case  in  its  facts  and  equities  than  that 
now  before  us. 
We  recommend  the  indefinite  postponement  of  the  bill. 

Said  report  was  made  February  22, 1877,  and  on  the  same  day  was 
by  the  Senate  indefinitely  postponed.  Since  said  report  and  the  action 
thereon  by  the  Senate,  no  new  evidence  has  been  filed.  Under  Kale  58 
of  the  Senate,  there  was  no  authority  for  taking  the  papers  from  the  files 
of  the  Senate. 

From  the  foregoing  statement  of  facts,  the  committee  report  adversely 
to  the  bill  of  the  Senate,  and  recommend  its  indefinite  postponement. 
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May  29, 1878.— Ordered  to  be  printed. 


Mr.  Harris,  from  the  Gommittee  on  Glaims,  sabmitted  the  following 

REPORT: 

[To  accompany  bill  S.  1146.] 

The  Committee  on  Claims j  to  whom  was  referred  the  hill  (8. 1146)  for  the 
relief  of  Monroe  Donoho^  have  had  the  same  under  consideratiany  and  stib- 
mit  the follotoing  report: 

The  claimant  was  register  of  the  United  States  land-office  at  Tusca- 
loosa, in  the  State  of  Alabama,  until  the  28th  February,  1861,  and  it 
appears  from  an  account  stated  by  J.  A.  Williamson,  Commissioner  of 
Public  Lands,  on  the  3d  day  of  May,  1877,  that  the  government  was  in- 
debted to  the  claimant  on  account  of  salary  and  commissions  in  the  sum 
of  $169.45,  which  amount  the  Oommissioner  recommends  be  paid  to  him. 

The  committee  report  the  bill  back  with  the  recommendation  that  it 
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IN  THE  SENATE  OF  THE  UNITED  STATES. 


May  29, 1878.— Ordered  to  be  printed. 


Mr.  HoAB,  from  the  Committee  on  Claims,  submitted  the  following 

KEPORT: 

[To  accompany  bill  S.  210.] 

The  Committee  on  Claims^  to  whom  was  referred  the  hill  (&  210)  for  the  re- 
lief of  J.  A.  Stevenson^  have  considered  the  same^  arid  respectfully  report : 

This  is  a  claim  for  $816.34  for  upholsteriug,  refurnishing,  and  repair- 
ing done  at  the  Executive  Mansion.  It  is  not  now  owned  by  the  man 
who  did  the  work,  but  was  sold  by  him  to  a  creditor,  and  by  that  cred- 
itor to  Mr.  Frederick  Rooms,  in  whose  behalf  it  is  now  urged.  There 
seems  to  be  no  reason  why  it  was  not  seasonably  presented  to  the  Court 
of  Claims. 

Further,  such  an  assignment  is  prohibited  by  law.  See  Bev.  Stat., 
sec.  3477,  and  the  statutes  of  which  it  is  a  re-enactment. 

The  committee  cannot,  therefore,  recommend  the  allowance  of  a  claim 
presented  by  a  person  to  whom  it  has  been  assigned  in  violation  of  law. 
We  report  that  the  bill  ought  not  to  pass. 
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IN  THE  SENATE  OF  THE  UNITED  STATES. 


May  29,  1878.— Ordered  to  be  printed. 


Mr.  Sabgent,  from  the  Committee  on  Naval  Affairs,  sabmitted  the 

following 

REPORT: 

[To  accompany  biU  S.  632.] 

The  Committee  on  Naval  Affairs j  to  whom  was  referred  the  bill  {8,  632) 
for  the  relief  of  William  H.  Cornell^  report  a^  follows : 

This  case  was  referred  to  the  Committee  on  Naval  Affairs  on  tlie  29th 
January  last,  and  reported  back  Febrnary  6  withont  amendment,  favor- 
ably, with  report  No.  76.  On  the  4th  March  it  was  recommitted  to  the  com- 
mittee. On  a  re  examination  of  the  case  the  committee  are  satisfied  that 
Third  Assistant  Engineer  William  H.  Cornell  was  absent  at  a  hospital 
from  sickness  when  the  capture  in  which  he  claims  to  sliare  occurred. 
The  committee  find  that  the  practice  of  the  Navy  Department  has  been 
to  decide  as  entitled  to  share  in  prizes  those  doing  duty  on  board  and 
borne  on  tlie  books  of  the  capturing  vessel  at  tlie  time  of  the  capture. 
K  they  were  temporarily  absent  on  duty  at  the  time  of  the  capture,  and 
their  names  continued  to  be  borne  on  the  books,  they  were  allowed  to 
share  in  the  prize.  In  1863  instructions  were  issued  that  when  any  per- 
son was  removed  from  a  vessel  and  was  not  expected  to  return  within  a 
definite  x>6riod  his  accounts  were  to  be  transferred  with  him.  Therefore, 
when  an  ofOicer  was  transferred  from  a  vessel  to  a  hospital,  as  a  rule,  his 
account  was  transferred  witli  him,  thus  removing  him  firom  the  vessel 
on  which  lie  had  been  serving.  He  was  no  longer  borne  on  the  books 
or  rolls  thereof.  Absence  as  an  invalid  in  a  hospital  is  not  considered 
^^  absence  on  duty."  In  this  case  the  Fourth  Auditor  reports  that  Mr. 
Cornell  was  transferred  July  7, 1864,  from  the  Winnebago  to  the  hospital 
at  Memphis,  and  his  accounts  taken  up  there.  He  did  not  again  join  the 
Winnebago,  which  vessel  shared  in  captures  at  Mobile.  His  is  a  case 
of  an  officer  who  was  not  doing  duty  on  the  capturing  vessel,  was  not 
borne  on  the  books  thereof,  nor  temporarily  absent  ^'  on  duty."  For 
these  reasons  the  committee  report  back  the  bill  adversely,  and  recom- 
mend its  indefinite  postponement. 
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Mr.  Hebefobd,  from  the  Gommittee  on  Claims,  submitted  the  fol- 
lowing 

REPORT: 

[To  accompany  bill  8.  786.] 

The  Committee  on  Claims,  to  whom  teas  referred  the  petition  of  the  Jeffer- 
sonville  and  Louisville  Ferry  Company,  report  as  follows : 

A  letter  was  addressed  to  the  Secretary  of  War  for  any  information 
that  department  had  on  the  subject)  and,  among  others,  the  following 
was  received : 

War  Department,  Quartermaster-General's  Office, 

Waahingtan,  D.  C,  December  4,  1875. 
Sir  :  The  claim  of  the  Jeffereonville  and  Louisville  Ferry  Company  for  additional 
allowance  for  Bervices  rendered  daring  the  late  rebellion  has  been  examined  by  this 
office. 
•  It  appears  that  the  company  was  paid  large  amounts  of  money  by  officers  of  the 
Qaartermaster's  Department  for  ferriage  of  government  troops,  sapplies,  &c.,  which 
were  received  without  protest  or  complaint,  and  receipts  in  full  were  signed  by  the 
proper  officer  of  the  company  on  each  payment  made  by  the  United  States. 

It  is  the  decision  of  this  office,  based  on  the  rulings  of  the  Court  of  Claims  in  the 
Comstock  case  (9  Nott,  page  142),  and  the  Supreme  Court  in  the  case  of  Childs  &, 
Co.  (12  Wallace,  page  232),  and  the  Clyde  case  (13  Wallace,  page  35),  that  the  Jeffer- 
sonviUe  and  Louisville  Feriy  Company,  having  accepted  payment  which  was  intended 
by  the  government  officers  as  payment  in  full,  without  objection,  protest,  or  reserva- 
tion, is  precluded  from  making  further  demand  against  the  United  States  for  additional 
allowance.  The  claim  is  therefore  disallowed. 
By  order  Acting  Qaartermaster-Qeneral. 
Very  respectfully,  your  obedient  servant, 

HENRY  C.  HODGES, 
Quartermaster^  U,  8,  A. 
Pat.  O.  Hawbs, 

Wa»hingUmy  D.  C. 

Quartermaster-General's  Office, 

March  7, 1878. 
Official  copy. 

HENRY  C.  HODGES, 
Deputy  Quartermaster-General,  U.S,  A. 

Yonr  committee,  therefore,  report' against  allowing  the  claim  or  any 
part  thereof.    . 
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Mr.  iNGALLSy  from  the  Committee  on  Pensions,  sabmitted  tbe  following 

REPORT: 

[To  accompany  bill  H.  R.  127.] 

Ihs  Committee  on  Pensions^  to  whom  teas  referred  the  bill  \{B.  R.]  127) 
granting  a  pension  to  Daniel  Compton^  report : 

That  Daniel  Gompton  was  a  private  soldier  in  Company  B,  One 
handred  and  seventy-ninth  Begiment  New  York  Yolnnteers,  and  asks  to 
be  given  a  pension,  for  the  reason  that  while  in  the  service  and  line  of 
doty,  May  4, 1864,  he  was  wonnded  by  the  accidental  discharge  of  a 
pistol  given  him  to  carry  by  the  captain  of  his  company.  He  alleges 
that,  having  gone  into  camp  the  night  before,  near  Fort  Albany,  Arling- 
ton  Heights,  Virginia,  he  was  ordered  in  the  morning  to  strike  tents,  fit 
np  camp-grounds,  align  the  streets,  &c.  While  engaged  in  that  daty, 
and  nsing  a  spade,  the  pistol  slipped  from  its  place,  and,  in  falling,  struck 
the  handle  of  the  spade  in  such  manner  as  to  discharge  the  contents  ]  the 
ball  entering  his  body  below,  and  a  little  to  the  right*of,  the  navel, 
lodging  against  the  hip-bone,  above  the  joint. 

The  circumstances  under  which  Compton  was  disabled,  and  the  fact 
of  his  present  disability,  are  clearly  set  forth  and  fully  proven  ;  but  a 
statement  from  the  War  Department  that  the  disability  did  not  occur  in 
line  of  duty  was  regarded  as  sufficient  to  reject  the  claim  in  the  Pension 
OflBce.  Upon  appeal  to  the  Secretary  of  the  Interior,  the  decision  of  the 
Commissioner  was  sustained. 

Upon  a  careful  review  of  the  evidence  the  committee  regard  the  case 
as  within  the  spirit  of  the  law,  and  they  therefore  recommend  the  pas- 
sage of  the  bill. 
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Mr.  HoAE,  from  the  Committee  on  Claims,  submitted  the  foIlowing^ 

REPORT: 

[To  aooompany  bill  H.  B.  3384.] 

The  Committee  on  Claims^  to  tohom  was  re/erred  the  bill  (E.  B,  3284),  for 
the  relief  of  James  Johnson^  late  collector  of  the  port  oj  Savannah^  have 
considered  the  same^  and  respectfully  report  : 

The  facts  of  the  case  are  stated  in  substance  in  the  memorial  of  Mr» 
Johnson.    He  was  appointed  collector  of  Savannah,  and  andertook  the 
daties  of  the  office  October  1, 1866.    He  foand  in  charge  of  the  office 
Mr.  B.  M.  Woodbridge,  who  had  been  his  predecessor's  depnty,  and  who 
was,  in  the  language  of  the  memorial,  ^*  well  acquainted  with  the  de< 
tails  of  the  office,  skillful  and  accurate  in  keeping  accounts,  a  young 
man  of  acknowledged  integrity,  and,  in  short,  every  way  qualified  for 
the  position."    He  nominated  Mr.  Woodbridge  as  his  own  deputy.    The 
nomination  was  approved,  and  Woodbridge  acted  until  about  January 
1, 1867.    He  had  been  an  officer  in  the  Confederate  army,  and,  therefore, 
could  not  take  the  oath  prescribed  by  the  act  of  July  2. 1862.    The  col- 
lector was  ordered  by  the  Secretary  of  the  Treasury  to  aischarge  Wood- 
bridge,  which  he  was  reluctant  to  do,  but  did  upon  a  second  order. 
These  orders  are  general  in  their  terms,  requiring  the  discharge  of  all  sub- 
ordinates who  could  not  take  said  oath,  but  were  called  out  apparently  by 
a  report  from  a  special  agent  of  the  department  relative  to  the  deputy  col- 
lector and  oneinspector.   Governor Johnsonfounditimpossibletoobtaina 
person  fitin  all  respects  for  the  office  of  deputy,  who  could  take  the  required 
oath,  from  the  community  where  this  office  was  situated.   Under  these  cir- 
cnmstances,  about  April  1, 1877,  Mr.  George  B.  Wellman,  a  citizen  of 
Massachusetts,  was  strongly  recommended  for  the  office  of  deputy  col- 
lector by  the  special  agent  of  the  Treasury,  and  by  the  officials  in  the 
castom-house  at  Boston,  where  he  had  served  several  years.    He  had 
also  been  collector  at  Hilton  Head.    He  was  appointed  deputy  collector, 
and  Governor  Johnson  gave  him  his  full  confidence.    In  conducting  the 
basiness  of  the  office  it  became  indispensable  to  give  some  subordinate 
access  to  the  vault  where  the  moneys  were  kept,  and  some  control  over 
the  funds.    Governor  Johnson  was  an  able  lawyer,  of  great  experience 
and  capacity  in  public  life,  but  not  an  accountant.    The  collector  kept 
the  custody  of  the  vault  and  money  in  his  control,  generally  superin- 
tended the  books,  when  drafts  were  forwarded  received  them,  collected 
the  money,  and  deposited  in  the  vault  in  person,  and  personally  super- 
intended the  forwarding  of  the  customs  collected,  and  also  saw  that  the 
accounts  were  made  out,  forwarded,  and  received,  and  examined  the 
adjustments  from  the  department.    Wellman  computed  the  duties  on 
imports,  secured  the  money  from  the  importer,  placed  it  in  the  safe,  and. 
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with  a  clerk,  made  out  the  pay-roll  of  and  paid  the  hands  on  the  revenae- 
catter,  having  for  these  daties  also  access  to  the  safe. 

When  Governor  Johnson  went  oat  of  office,  in  January,  1869,  he  foand 
that  Wellman  had  embezzled  some  ten  thousand  dollars. 

He  had  been  enabled  to  accomplish  this  without  detection  by  the  col- 
lector, from  the  fact  that  a  special  fund  of  fourteen  or  fifteen  thousand 
dollars  was  kept  in  the  vault  to  be  used  when  necessary  for  light-house 
repairs,  a  small  portion  of  which  only  was  used.  From  this  money 
Wellman  made  transfers  from  time  to  time  when  the  funds  in  the  vault 
were  examined. 

In  ordinary  cases,  we  should  hesitate  before  relieving  a  public  officer 
from  the  consequences  of  such  a  loss ;  but  we  think  the  very  peculiar 
condition  of  affairs  which  existed  at  Savannah,  which  not  only  prevented 
Governor  Johnson  from  availing  himself  of  the  services  of  the  deputy 
of  his  own  choice,  but  also  prevented  him  from  selecting  another  from 
the  community  with  which  he  was  acquainted,  and  compelled  him  to 
employ  a  stranger,  constitutes  an  exceptional  case,  and  makes  it  inequi- 
table to  compel  the  collector  to  bear  this  loss. 

We  therefore  recommend  that  the  Senate  concur  with  the  House  in 
the  passage  of  the  accompanying  bill. 
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Mr.  Bay  ABB,  from  the  Committee  on  Private  Land-Claims,  submitted 

the  following 

REPORT: 

[To  accompany  bill  S.  TTJ.] 

The  Committee  mi  Private  Land-Claims^  to  whom  was  referred  the  bill  (S. 
773)  making  a  pre-emption  grant  to  the  heirs  of  Jean  Baptiste  Beauhien^ 
deceased^  for  apart  of  Fort  Dearborn  reservation  at  Chicago,  IlLj  and 
to  confirm  purchasers  of  other  parts  in  their  titles,  and  to  convey  to  the 
city  of  Chicago  the  streets  and  alleys  of  said  reservation,  submit  the  fol- 
lowing report : 

The  State  of  Virginia,  by  the  act  of  March  1, 1784  (confirmed  Decem- 
ber 30,  1788),  ceded  the  territories  northwest  of  the  river  Ohio  to  the 
United  States,  and  by  the  ordinance  of  July  13, 1787,  it  passed  under 
the  jurisdiction  and  became  part  of  the  domain  of  the  United  States. 

By  the  treaty  of  Greenville,  proclaimed  August  30, 1795,  made  with 
certain  Indian  tribes,  a  quantity  of  land  was  ceded  to  the  United  States, 
which  embraced  within  its  limits  the  land  described  in  the  bill  (S.  773) 
as  the  southwest  fractional  quarter  of  section  No.  10,  township  39  north, 
range  14  east  of  the  third  principal  meridian  in  the  city  of  Chicago. 

In  the  year  1804  the  Unite^States  established  a  military  post  on  this 
land,  and  continued  to  occupy  the  same  until  August  16, 1812,  when 
the  troops  of  the  United  States  were  massacred,  and  the  i>ost  captured 
by  the  Indians.  In  1816  it  was  reoccupied,  and  some  buildings  erected 
npon  it  by  the  United  States  Government  for  the  use  of  the  Indian  De- 
partment. The  post  was  thus  occupied  by  the  troops  of  the  United 
States  until  May,  1823,  when  it  was  evacuated  by  order  o^  the  govern- 
ment, and  the  post  and  property  left  in  charge  of  the  United  States 
Indian  agent  at  Chicago.  In  Angust,  1828,  it  was  again  occupied  by 
the  troops  under  an  order  of  the  Secretary  of  War,  as  one  of  the  military 
posts  of  the  United  States,  and  in  1831  the  troops  were  again  with- 
drawn, but  possession  was  not  abandoned,  the  post  being  left  in  charge 
of  an  agent  of  the  government,  who  authorized  a  person  by  the  name 
of  John  Dole  to  occupy  and  keep  it  in  repair,  which  he  did.  In  June, 
1832,  the  government  again  placed  a  garrison  there  under  the  command 
of  an  ofiQcer  of  the  Army  of  the  United  States.  From  that  time  up  to 
the  commencement  of  the  suit  in  ejectment  brought  by  Jackson  against 
Wilcox,  an  officer  of  the  United  States  Army,  in  possession  as  such,  it 
was  continuously  occupied  by  the  government  as  a  military  post,  and 
was  so  occupied  at  the  time  of  the  trial  of  that  suit. 

John  Dean,  an  Army  contractor  at  the  post,  sometime  between  1804j 
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and  prior  to  1817,  bailt  a  hoase  apon  the  land,  around  which  honse 
there  was  an  iuclosure  nsed  by  Dean  as  a  garden  and  field.  In  the 
year  1817  the  said  Dean  sold  the  hoase  which  had  been  occupied  by 
him  to  John  B.  Beaubien  or  Jean  Baptiste  Beaubien,  as  he  was  also 
called,  for  the  sum  of  $1,000.  Beaubien  then  took  possession  and  con- 
tinued in  possession  from  the  time  of  his  purchase  until  the  year  1836. 
cultivating  a  part  of  the  inclosure  every  year.  The  land  was  surveyed 
in  1821.  After  it  was  reoccupied  in  1832  by  the  troops  of  the  United 
States,  and  before  May  1, 1834,  the  United  States  built  a  light-house  oq 
a  part  of  the  land,  and  also  kept  at  least  twenty  acres  of  ground  in- 
closed and  cultivated  for  the  use  of  the  garrison. 

In  1824  the  Commissioner  of  the  General  Land  Office,  at  the  request 
of  the  Secretary  of  War,  set  apart  this  land  for  the  use  of  the  govern* 
ment,  and  directed  the  same  to  be  withheld  from  sale  and  reserved  for 
military  purposes. 

Afterward,  in  1831,  Beaubien  made  claim  for  pre-emption  of  the 
land  in  question  at  the  land-office  at  Palestine,  which  claim  was  re- 
jected, and  the  Commissioner  of  the  Land  Office,  in  answer  to  a  letter 
from  him  in  1832,  informed  him  that  the  land  had  been  reserved  for 
military  purposes.  In  1834  he  again  made  a  claim  for  the  land  at  the 
Danville  land-office,  which  claim  was  likewise  rejected.  In  1835  he 
applied  at  the  land-office  at  Chicago,  and  succeeded  in  having  his 
pre-emption  claim  allowed,  paid  the  purchase-money,  and  obtained  the 
register's  receipt  therefor. 

Wilcox  continued  to  remain  in  possession,  acting  under  the  orders  of 
the  Secretary  of  War.  About  the  year  1836  Beaubien  conveyed  a  part 
of  this  land,  or  assigned  his  interest  in  a  portion  of  it,  to  Murray 
McConnell,  and  the  latter  brought  an  action  of  ejectment  in  the  State 
court  against  Colonel  Wilcox,  then  in  command  of  the  troops  of  the 
United  States  stationed  at  Fort  Dearborn ;  he  obtained  a  judgment  for 
the  lands  in  the  circuit  court,  which  judgment  was  affirmed  by  the 
supreme  court  of  Illinois.  The  case  was  then  removed  to  the  Supreme 
Court  of  the  United  States,  and  the  judgments  of  the  courts  below  were 
reversed.  The  case  is  reported  in  13  Peters,  498,  and  will  be  more  folly 
referred  to  hereafter. 

Afterward  the  United  States  filed  a  }j^\l  in  the  circuit  court  of  tiie 
United  Stotes  for  the  district  of  Illinois  te  set  aside  the  register's  re- 
ceipt, and  the  court  decreed  that  Beaubien  should  deliver  up  the  receipt 
and  certificate  given  him  by  the  register  and  receiver,  to  be  canceled, 
upon  the  receiver  at  Chicago  tendering  or  refunding  him  his  purchase- 
money  ;  and  on  the  18th  day  of  December,  1840,  Bieaubien  gave  to  Eli 
S.  Pre8cott,'receiver  of  public  money  at  Chicago,  the  following  receipt: 

Rkceiver's  Office,  Chicaoo,  III.,  December  18, 1840. 
Ell  S.  Frescott,  receiver  of  pablic  money  at  Chicago,  has  this  day  refnoded  tome  the 
8om  of  |94.61^  beiog  the  amount  paid  by  me  for  the  soathwest  fractional  sectioQ  Na 
10,  in  township  No.  39  north,  range  No.  14  east  of  the  third  principal  meridian,  on  the 
88th  day  of  May,  A.  D.  1835. 

The  entry  of  said  land  by  myself  being  invalid  in  ooneeqaence  of  its  being  reserved 
for  military  purposes,  as  per  letter  from  the  Cum  mission  er  of  the  General  Land  Office. 

JOHN  B.  BEAUBIEN. 

This  is,  in  brief,  the  history  of  the  ease.  The  Supreme  Court  of  the 
United  States,  in  Wilcox  vs,  Jackson,  13  Peters,  498,  in  construing  the 
law  of  June  19, 1834,  which  was  an  act  reviving  the  act  of  May  29, 
1830,  granting  pre-emption  rights  to  settlers  on  public  lands,  say  that 
Beaubien  never  had  acquired  any  title  whatsoever  to  the  land  in  qu^- 
tion^  that  the  tract  was  a  military  reservation  of  the  United  States  at 
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the  time  he  attempted  to  preempt  it,  and  that  it  was  legally  and  prop- 
erly reserved  by  the  Secretary  of  War  under  authority  of  law. 

The  attorney  for  the  heirs  of  Beaubien,  in  his  brief  read  in  support  of 
this  bill  before  your  committee,  says  (p.  11) : 

We  concede  that  by  the  entry  and  receipt  of  Beanbien,  under  the  1834  law,  the  sub- 
ject of  controversy  in  the  13th  Peters  case,  and  called  in  that  case  Beaubien's  par- 
chase,  Beanbien  acquired  no  title  in  law  or  eqnity  whatever,  the  entry  having  been 
Yoid;  that  that  court  was  not  invested  with  Jurisdiction  to  hear  or  determixie  any 
other  question  than  under  that  entry  and  so-called  purchase,  and  did  not  attempt  to, 
and  had  it  attempted  to,  what  it  would  have  done  would  have  been  a  nullity  ;  there 
fore  the  case  faUs  back  as  to  what  were  Beaubien's  rights  in  the  laud  when  reserved, 
then  in  abeyance,  and  now  revived  and  to  be  respected. 

It  being  thus  conceded  that  Beaubien  acquired  no  right  or  title  what- 
ever, either  at  law  or  in  eqnity,  under  the  1834  law,  the  only  other  inquiry 
that  can  arise  is,  did  Beanbien  acquire  rights  under  any  prior  law  f  He 
claims  that  he  did  under  the  law  of  181§,  which  is  as  follows : 

That  every  person,  or  legal  representative  of  every  Berson,  who  has  actually  inhabited 
and  cultivated  a  tract  of  land  lying  in  either  of  the  districts  established  for  the  sale  of 
public  lands  in  the  Illinois  Territory,  which  tract  is  not  rightfully  claimed  by  any  other 
person,  and  who  shall  not  have  removed  from  said  Territory :  every  such  person  and 
his  legal  representatives  shall  be  entitled  to  a  preference  in  Deoommg  the  purchaser 
from  ihe  United  States  of  such  tract  of  land  at  private  sale,  at  the  same  price  and  on 
the  same  terms  and  conditions,  in  every  respect,  as  are  or  may  be  provided  by  law  for 
the  sale  of  other  lands  sold  at  private  sale  in  said  Territory  at  the  time  of  making  said 
purchase :  Pnfvidedf  That  no  more  than  one  quarter-section  of  land  shall  be  sold  to 
any  one  individual  in  virtue  of  this  act,  and  the  same  shall  be  bounded  by  the  sec- 
tional and  divisional  lines  run,  or  to  be  run,  under  the  direction  of  the  surveyor-general 
for  the  division  of  public  lands  :  Provided  eUao,  That  no  lands  reserved  from  side  by 
former  acts,  or  lands  which  have  been  directed  to  be  sold  in  town  lots,  and  out  lots, 
shall  be  sold  under  this  act. 

Sec.  2.  That  every  person  claiming  a  preference  in  becoming  the  purchaser  of  a 
tract  of  land,  in  virtue  of  this  act.  shall  make  known  his  claim,  by  delivering  a  notice 
in  writing  to  the  register  of  the  land-office  for  the  district  in  which  the  land  may  lie, 
wherein  ne  shall  particularly  designatie  the  quarter-section  he  claims,  which  notice  the 
register  shaU  file  m  his  office  on  receiving  twenty-five  cents  from  the  person  delivering 
the  same;  and  in  every  case  where  it  shall  appear  to  the  satisfaction  of  the  register 
and  receiver  of  public  moneys  of  the  land-office  that  any  person  who  has  delivered  his 
notice  of  claim  is  entitled,  according  to  the  nro visions  of  this  act,  to  a  preference  in 
becoming  the  purchaser  of  a  quarter-section  oi  land,  such  person  so  entitled  shall  have 
a  right  to  enter  the  same  with  the  register  of  the  land-office  on  producing  his  receipt 
from  the  receiver  of  public  moneys  for  at  least  one-twentieth  part  of  the  purchase- 
money,  as  in  ease  of  other  public  lands  sold  at  private  sale :  Provided,  That  all  lands 
to  be  sold  under  this  act  shall  be  entered  with  the  register  at  least  two  weeks  before 
the  time  of  the  commencement  of  public  sales,  in  the  district  wherein  the  land  lies; 
and  every  person  having  a  right  of  preference  in  becoming  the  purchaser  of  a  tract  of 
land  who  shall  fail  so  to  make  his  entry  with  the  register  within  the  time  prescribed, 
his  right  shall  be  forfeited,  and  the  land  by  him  claimed  shall  be  offered  at  public  sale, 
with  the  other  public  Ixmds  in  the  district  to  which  it  belongs.    (2  Stats..  797.) 

He  says  that  by  his  settlement  and  cultivation  he  acquired  an  equi- 
table title  in  the  land,  which  still  exists,  because,  as  he  says,  it  was  to 
last  without  entry  at  the  land-office  until  within  two  weeks  of  the  time 
that  the  tract  could  be  sold  at  public  sale;  that  before. such  public  sale 
could  be  made  the  land  must  have  been  proclaimed  for  sale  through  the 
Land  Department ;  that  the  land  never  was  so  proclaimed,  and,  as  a 
consequence,  the  right  to  obtain  the  legal  title  at  $1.25  per  acre,  as  to 
any  land  of  which  the  government  still  retains  the  legal  right,  still  ex- 
its. 

The  act  of  May  3, 1798,  after  making  an  appropriation  ftr  the  pxm* 
pose,  uses  this  language :  «<  •  •  to  make  and  complete,  at  the  discre- 
tion of  the  President  of  the  United  States,  the  fortifications  heretofore 
directed  for  certain  fort?  and  harbors,  and  to  erect  fortifications  in  any 
other  place  or  places  as  the  public^safety  shall  require^  in  the  opinion  of  t 
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the  President  of  the  United  States ;  and  which  other  fortificatioDS  he  in 
hereby  authorized  to  cause  to  be  erected^  ander  his  direction,  from  time  to 
time,  as  he  shall  jadge  necessary."  Again,  by  the  act  of  April  21, 1806, 
the  President  was  authorized  to  establish  trading-hoases  at  sach  posts 
and  places  on  the  frontier  or  in  the  Indian  country  as  he  should  judge 
most  convenient  for  trading  with  the  Indians ;  and  by  act  of  June  14, 
1809,  he  was  authorized  to  erect  such  fortifications  as  might,  in  his 
opinion,  be  necessary  for  the  protection  of  the  northern  and  western 
frontiers. 

A  careful  reading  of  these  statutes  leaves  no  room  for  doubt  that  it 
was  in  the  power  of  the  United  States  to  reserve  for  its  military  pur- 
poses any  portion  of  the  public  domain,  as  might  seem  necessary  or  con- 
venient. That  there  was  a  reservation  and  appropriation  of  the  laud 
for  government  uses  now  claimed  by  the  heirs  of  Beaubien  there  can  be 
no  doubt,  and  that  it  was  occupied  by  the  troops  of  the  United  States 
in  1804,  and  that  th^y  continued  in  possession  with  some  brief  inter- 
vals, and  never  releasing  possession  at  any  time,  for  many  years,  at 
least  as  late  as  1839,  when  the  Secretary  of  War  directed  the  sale  of 
portions  of  the  reservation.  This  occupation  being  an  appropriation 
authorized  by  law,  it  follows  that  Beaubien  and  all  other  persons  on  the 
land  were  there  at  the  sufferance  and  under  the  jurisdiction  and  permis- 
sion of  the  United  States,  and,  as  a  consequence,  clearly  coald  acquire 
no  rights  of  settlement  or  preemption  adverse  to  the  government,  or  in 
any  manner  prejudice  the  United  Stat'OS  as  to  the  manner  in  which  the 
lands  should  be  disposed  of  after  the  reservation  should  become  useless 
for  its  purposes.  This  disposes  of  any  right  to  make  pre-emption  claim 
to  the  land  by  reason  of  settlement  and  cultivation  during  the  militaxy 
occupation  of  the  post  by  the  United  States. 

A  further  ground  urged  is  that,  even  if  the  occupation  and  appropri- 
ation was  valid,  the  United  States  lost  all  the  rights  they  may  have  had, 
because  from  1812  until  1816  they  abandoned  the  post  It  must  be 
remembered,  however,  that  this  abandonment  was  not  volantary,  bat 
was  caused  by  the  compulsion  of  war,  the  troops  having  been  driven 
out,  overtaken,  and  massacred  by  the  Indians  when  they  had  retreated 
but  a  short  distance — about  two  miles — and  not  a  man  suffered  to 
escape.  Should  this  public  disaster  be^allowed  to  constitute  a  valid 
basis  for  a  pre-emption  claim  it  would  establish  a  precedent  unknown 
heretofore  in  history,  that  a  citizen  could  take  advantage  of  the  mis- 
fortunes of  his  government  as  a  means  to  deprive  it  of  its  lawful  domain 
and  property  without  its  consent.. 

Such  a  proposition  cannot  be  entertained. 

'^  Whenever  a  tract  of  land  is  legally  occupied  or  appropriated  by  the 
government,  it  becomes  from  that  moment  separated  ^m  the  mass  oi 
the  public  lands,  and  no  subsequent  law  or  proclamation  can  be  con- 
strued to  embrace  it  or  operate  upon  it,  although  no  other  reservation 
were  made  of  it." — (Wilcox  V8.  Jackson,  13  Pet.,  498.) 

'*  The  right  of  pre-emption  wals  a  bounty  extended  to  settlers  and 
occupants  of  the  public  domain.  This  bounty  it  cannot  be  supposed 
was  designed  to  be  extended  to  the  sacrifice  of  public  establishments  or 
of  great  public  interests.'' — (Idem.) 

For  these  and  other  considerations  your  committee  report  adversely 
upon  the  bill,  and  recommend  that  it  be  indefinitely  postponed. 
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Mr.  YooBHBES,  from  the  Committee  on  Pensions,  submitted  the  fol- 
lowing 

REPORT: 

[To  acGompaDy  biU  H.  B.  4387.] 

The  Committee  on  Pensions^  to  whom  was  referred  ihe  bill  H.  R.  4387, 
submit  the  following  report : 

James  C.  Bates  was  first  sergeant  of  Company  I,  One  hnndred  and 
fifth  Regiment  Indiana  Legion,  an  organization  for  State  defense  in 
Indiana  during  the  w^r. 

At  the  time  of  the  invasion  of  that  State  by  the  rebel  general,  John 
Morgan,  in  Jnly,  1863,  Governor  Morton  called  the  organization  into 
service  to  repel  said  invasion. 

Bates  marched  with  his  regiment  to  Lawrencebnrg,  Ind.,  and  on  the 
evening  of  Jnly  14, 1863,  while  in  the  line  of  his  dnty,  and  while  ex- 
pecting an  attack  from  the  enemy,  his  regiment  was  fired  into  by  some 
of  the  Union  troops,  who  mistook  them  for  the  enemy,  and  the  said 
Bates  received  a  gunshot  wound  in  the  right  arm,  which  had  to  be  am- 
putated near  the  shoulder. 

The  facts  of  this  case  are  established  by  members  of  same  company. 

As  the  soldier  was  not  regulariy  mustered  into  the  service  his  case  is 
barred  by  the  pension  laws  now  in  force. 

The  committee  believe  this  to  be  a  meritorious  case,  and  recommend 
the  passage  of  the  bill. 
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Mr.  Babivum,  from  the  Cammittee  on  the  District  of  Golambia,  sab- 

mitted  the  following 

REPORT: 

[To  aooompony  bill  S.  339.] 

The  Committee  on  the  JDieirict  of  Columbia^  having  had  under  ooneideraiion 
the  bill  {8. 339)/or  the  relief  of  William  Bowen^  of  the  District  of  Colum- 
bio,  beg  leaxe  to  report : 

That  on  November  15, 1872,  William  Bowen,  a  colored  man,  made  a 
proposition  to  the  board  of  health  of  the  District  of  Golambia  to  fill  all 
lots  below  grade  in  the  District  without  expense  to  the  board  of  health, 
Bald  Bowen  expecting  to  receive  his  compensation  in  the  shape  of  tax 
lieDs  on  the  property  improved.  The  board  of  health  accepted  this 
proposition,  and  on  Jnly  18, 1873,  William  Bowen  received  from  said 
board  a  schedule  of  lots  having  stagnant  water  upon  them,  which  they 
desired  him  to  f  11,  under  the  direction  of  the  surveyor  of  the  District. 
Bowen  did  this  work,  as  ordered,  and  the  District  surveyor  certified  that 
it  was  properly  done.  By  his  report  it  is  shown  that  Bowen  hauled  and 
deposited  several  thousand  cubic  yards  of  earth,  for  which  he  charged 
65  and  67  cents  per  cubic  yard,  and  the  assessor  of  the  District  assessed 
the  property  at  that  rate  to  pay  for  the  work.  B.  W.  McPherson  for 
B.  T.  Meehan  appealed  to  the  District  Gommissioners  to  be  relieved  from 
the  payment  of  this  tax,  being  the  owner  of  a  portion  of  the*property 
improved  by  Bowen,  and  the  petition  was  referred  to  the  District 
attorney,  who  made  an  elaborate  opinion,  in  which  he  sets  forth  that  in 
making  the  agreement  with  Bowen  the  board  of  health  acted  entirely 
without  authority  of  law ;  that  the  District  assessor  had  no  right  to 
assess  these  taxes,  and  that  owners  of  property  could  not  be  compelled 
to  pay  for  the  abatement  of  nuisances  unless  it  was  shown  that  they 
caused  the  nuisances.  The  District  attorney  decided  the  assessments 
to  be  erroneous  and  void,  and  none  of  them  were  collected. 

In  1875  William  Bowen  came  to  Congress  for  relief,  and  a  clause  was 
inserted  in  the  deficiency  appropriation  bill,  approved  March  3, 1875, 
authorizing  the  board  of  audit  to  reopen  the  case,  and  pay  William 
Bowen  such  amount  as,  in  their  judgment,  was  due  him  for  this  work. 
The  board  of  audit  examined  the  claim,  reported  that,  in  their  judgment, 
^Owen's  charge  of  67  cents  per  cubic  yard  was  excessive,  and  recom- 
mended an  allowance  of  35  cents  per  cubic  yard,  which,  they  state,  was 
the  price  usually  paid.  Boweu's  original  claim  was  $5,213.38;  the 
amount  allowed  by  the  board  of  audit,  at  a  rate  of  35  cents  per  cubic 
yard,  was  $1,463.58.    Bowen,  it  seems,  accepted  this  adjustment,  and 
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signed  a  receipt  for  this  amount  in  fall  settlement  for  all  claims  against 
tbe  District  for  this  work. 

Notwithstanding  this  receipt,  which  is  on  file  in  the  office  of  the  Com- 
missioners of  the  District  of  Golambia,  Bowen  makes  an  assigoment  of 
his  claim  for  the  balance  of  his  original  charge,  amounting  to  $3,749.80, 
to  the  Freedman's  Savings  and  Trust  Company,  with  the  anderstanding 
that  he  shall  prosecute  said  claim  before  Congress. 

According  to  Bowen's  representations,  which  your  committee  have  no 
reason  to  believe  are  untrue,  the  work  he  performed  cost  him  a  great 
deal  more  money  than  he  has  been  paid.  His  property  has  been  seized 
and  sold  to  satisfy  the  judgments  against  it,  granted  by  courts  in  suits 
brought  by  the  laborers  and  subcontractors  employed  by  him,  and  this 
remarkable  transaction  with  the  board  of  health  has  been  the  means  of 
reducing  him  to  poverty.  But  your  committee  are  of  the  opinion  that, 
by  accepting  the  amount  awarded  him  by  the  board  of  audit  as  payment 
in  full  for  his  entire  claim  against  the  District,  he  has  forfeited  sdl  claims 
he  might  have  had  in  a  legal  sense.  The  equity  of  the  case  is  certainly 
in  Bowen's  favor,  but  the  law  is  against  him ;  and  your  committee  does 
not  feel  authorized  to  recommend  the  passage  of  the  bill,  which  merek 
directs  the  Commissioners  of  the  District  of  Columbia  to  reopen  and  re- 
examine the  claim,  and  to  pay  him  such  sum  as  they  find  equitably  due 
him. 

We  recommend,  therefore,  that  the  committee  be  discharged,  and  that 
the  bill  be  indefinitely  postponed. 
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Mr.  IM GALLS,  from  the  Committee  on  Pensions,  submitted  the  following 

REPORT: 

[To  accompany  bill  H.  E.  1778.] 

The  Committee  on  Pensions^  to  whom  was  referred  House  bill  1778,  report : 

That  in  this  bill  William  Abendroth  asks  that  he  be  pensioned  as  the 
dependent  father  of  Loais  Abendroth,  late  a  private  in  Company  L, 
Third  New  York  Cavalry.  The  only  question  before  the  committee  in 
the  consideration  of  this  case  is  that  of  the  father's  dependence,  in 
whole  or  in  part,  upon  the  soldier  for  snpport. 

The  Pension  Office  not  considering  the  evidence  filed  in  the  case  to  be 
safficient  to  admit  the  claim,  and  l^ing  informed  that  Abendroth  was 
not  dependent  on  his  son,  placed  the  claim  in  the  hands  of  a  special 
agent  for  report,  who,  in  an  examination  of  the  assessors'  books  and 
office  of  the  recorder  of  deeds,  finds  that  Abendroth  is  assessed  npon 
13,200,  that  being  the  assessors'  valuation  of  three  houses  on  Vienna 
street,  Philadelphia,  which  are  free  from  encumbrance,  excepting  a 
ground-rent  of  $36  per  annum. 

Two  of  these  houses  were  purchased  in  1859,  and  one  thousand  dol- 
lars paid  npon  them  then.  He  now  receives  a  rental  of  $15  per  month 
from  this  property,  and  must  have  received  much  more  than  that  dur- 
ing the  war  and  the  period  of  his  son's  service.  Abendroth  alleges  that 
be  is  old  and  nearly  blind,  but  it  is  shown  that  he  has  worked  at  his 
trade  of  tailor  for  Mr.  S.  Myers  since  1868  until  about  one  year  ago,  and 
the  special  agent  found  him  at  home  working  upon  what  appeared  to 
be  fine  clothing,  at  the  date  of  his  investigation,  November  10, 1873. 
Id. the  conclusion  of  his  report  the  agent  says : 

^'  The  fact  of  the  matter  is,  this  man  was  never  poor  and  never  would 
be.  He  belongs  to  that  class  of  thrifty  Germans  who  always  make 
money.  There  is  no  doubt  but  that  his  son  Louis  worked  as  he  is 
alleged  to  have  done,  and  that  the  father  collected  his  earnings  and 
kept  them,  but  he  was  at  no  time  dependent  upon  his  son,  and  at  the 
time  of  alleged  dependence  he  had  sufficient  property  for  the  support  of 
himself  and  family." 

The  committee  believe  that  the  fact  of  dependence  is  not  established 
and  recommend  that  the  bill  do  not  pass. 
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Mr.  Ingalls,  from  the  Oommittee  on  PenBions,  sabmitted  the  following 

REPORT: 

[To  accompany  litin  S.  1332.] 

The  Committee  an  Pen^ionSj  to  tchom  woe  referred  the  Mil  {8. 1332)  for  the 
relief  of  John  0.  Merritt^  report: 

That  John  O.  Merritt,  late  a  sergeant  in  Company  K,  First  Regiment 
of  Minnesota  Yolnnteer  Infantry,  was  pensioned  at  $18  per  month  for 
shell  wound  of  the  left  leg  below  the  knee. 

He  filed  an  application  for  increase,  alleging  that  the  wounded  limb 
is  gradually  wasting  and  is  the  source  of  constant  and  severe  pain,  and 
that  his  disability  is  equivalent  to  the  loss  of  the  limb  for  purposes  of 
manual  labor. 

He  was  examined  May  25, 1878,  by  the  board  of  examining  surgeons, 
Washington,  D.  0.,  who  find  <<  shell  wound  of  left  leg,  fracture  of  tibia 
and  fibula  just  below  the  middle  third;  cicatrices  large  and  adherent, 
and  great  deformity;  leg  shortened  four  inches;  ankle-joint  swollen, 
motion  impaired;  evident  loss  of  strength,  causing  great  lameness, 
equivalent  to  loss  of  hand  or  foot." 

The  claim  was  rejected  on  the  ground  that  he  is  now  receiving  the 
highest  pension  allowed  by  law  for  disabilities  of  a  like  nature. 

He  claims  that  his  limb,  in  the  condition  it  now  is,  is  as  useless  as 
though  it  had  been  amputated  at  or  above  the  knee-joint,  and  asks  that 
this  special  act  be  passed  increasing  his  pension  to  ^24  per  month. 

The  committee  regard  the  claim  of  the  applicant  as  sustained  by  the 
evidence,  and  recommend  the  passage  of  the  bill. 
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Mr.  KiEKWOOD,  from  the  Committee  on  Pensions,  submitted  tlie  follow- 
ing 

REPORT: 

[To  accompany  bill  H.  R.  1434.] 
Thts  Committee  on  Pensions,  to  tchom  was  re/erred  hill  1£,  R.  1434,  report : 

That  the  claim  of  John  Lan^land,  late  a  private  in  Company  B,  of 
the  First  Ee^iment  Michigan  Sharpshooters,  for  a  pension,  which  was 
tiled  in  the  office  of  the  Commissioner  of  Pensions  May  28, 1868,  declares 
that  he  is  now  so  disabled  from  right  ingninal  hernia,  received  July  12, 
1864,  while  shoveling  in  the  intrenchments  in  front  of  Petersburg,  Va., 
as  to  be  incapacitated  from  earning  a  living  by  manual  labor. 

To  show  that  he  was  sound  when  he  entered  the  service,  he  produces 
the  sworn  statement  of  George  H.  Saxton,  a  sergeant  of  Company  B, 
who  says  that,  prior  to  being  before  Petersburg,  Langland  was  not 
known  to  have  been  ruptured,  and  believes  that  he,  affiant,  would  have 
known  of  such  disability  had  it  existed  prior  to  the  time  mentioned. 
Affiant  was  in  the  hospital,  and  not  with  his  company,  at  the  time,  but 
was  informed  and  believed  that  Langland  was  injured  at  the  time  and 
]>lace  alleged. 

E.  C.  Dicey,  the  captain  of  claimant's  company,  swears  that  the  sol- 
dier was  on  active  duty  with  the  company,  and  was  not  known  to  be 
ruptured  or  have  any  physical  disability  prior  to  July  12, 1864. 

D.  P.  Sanford  and  John  Lenikens,  one  a  sergeant  and  the  other  a  pri- 
vate in  Company  B,  swear  that  at  the  time  of  the  alleged  injury  they 
were  with  the  soldier  every  day,  and  knew  what  he  was  doing  and  what 
took  place  in  reference  to  him. 

Affiant  Sanford  swears  that  he  slept  with  Langland  and  was  his  inti- 
mate comrade,  and  both  witnesses  say  that  some  time  about  the  12th 
of  July,  1864,  claimant  received  a  breach  in  the  right  groin  while  shov- 
eling to  make  vidette  posts  in  front  of  Petersburg,  and  that  they  were 
personally  knowing  to  the  fact  of  his  being  obliged  to  wear  a  truss,  and 
being  unable  to  perform  duty  without  it. 

Surgeon  of  the  regiment  testifies  that  some  time  during  July,  1864, 
Langland,  then  a  private  in  Company  B,  while  in  the  line  of  his  duty, 
sustained  right  inguinal  rupture,  and  that  he  fitted  a  truss  to  him,  so 
that  afterward  he  was  enabled  to  continue  to  do  duty  until  discharged. 

Deponent  had  examined  the  soldier  on  the  day  on  which  this  affidavit 
was  made,  and  found  him  sufTering  greatly,  the  rupture  having  become 
so  much  enlarged  that  it  is  difficult  to  restrain  or  control  it,  and  that  it 
now  almost  entirely  incapacitates  from  the  performance  of  manual  labor. 
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Ko  record  evidence  having  been  presented^  the  claim  wasreferred  to  the 
Adjutant-General  with  a  view  to  the.amendment  of  his  record,  so  that 
it  would  show  the  origin  of  the  injury  in  service  and  line  of  duty,  under 
the  twenty-fourth  section  of  the  act  of  March  3, 1873. 

The  Adjutant-General  deeming  the  evidence  not  sufficient  to  make 
such  record,  and  the  case  not  having  been  prosecuted  to  final  determi- 
nation within  five  years  from  the  date  of  the  application,  it  was  rejected 
under  section  4717  of  the  Bevised  Statutes,  which  provides  that  do 
claim  for  pension  not  prosecuted  to  a  successful  issue  within  five  years 
from  the  date  of  filing  shall  be  admitted  without  record  evidence  from 
the  War  Department. 

Your  committee  are  satisfied  the  claimant  is  entitled  to  a  pension,  and 
recommend  the  passage  of  the  House  bill  without  amendment. 


^" 
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2d  Session.       ]  1  No.  460. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 


June  4, 1878.— Ordered  to  be  printed. 


Mr.  Randolph,  from  the  Committee  on  Military  Affairs,  submitted  the 

following 

REPORT: 

[To  accompany  bill  S.  1352.] 

The  Committee  on  Milit^ii'y  Affairs^  to  whom  was  referred  tlie  memorial  of 
the  legislature  of  South  Carolina,  praying  the  restoration  to  the  State  of 
the  possession  of  the  property  in  Cha/rleston  known  as  the  State  Military 
Academy  of  South  Carolina,  and  also  compensation  for  the  use  and  occu- 
pancy of  the  same  by  the  Ufiited  States  military  authorities  during  and 
since  the  war,  have  had  the  same  under  consideration,  and  stibmit  the  fol- 
lowing report : 

The  memorial,  with  accompanying  documents,  shows  that  the  property 
known  as  the  State  Military  Academy  of  South  Carolina,  otherwise 
called  "  the  Citadel,"  in  the  city  of  Charleston,  was  taken  possession  of 
by  the  Federal  forces  when  Charleston  was  captured  in  February,  1865, 
and  has  ever  since  been  occupied  and  held  by  the  troops  of  the  United 
States.  This  estate  is  the  property  of  the  State  of  South  Carolina,  and 
although  efforts  have  been  made  by  the  State  and  local  authorities  to 
reenter  and  occupy  the  same,  the  first  step  to  accomplish  its  reposses- 
sion having  been  taken  by  Governor  Chamberlain  during  his  incum- 
bency, yet  all  such  efforts  have  failed,  and  the  War  Department  has  de- 
clined heretofore  to  recognize  the  rights  of  the  State  thereto. 

This  property  has  not  been  confiscated  to  the  use  of  the  government, 
nor  have  any  legal  proceedings  ever  been  taken  to  secure  the  same  or 
to  divest  the  title  thereto  from  the  State  of  South  Carolina.  The  War 
Department,  through  the  decision  of  Major  Henry  Goodfellow,  judge- 
advocate,  and  approved  by  the  Hon.  Alphonso  Taft,  then  Secretary  of 
War,  of  date  March  22, 1876,  claims  that  this  property  inures  to  the 
government  by  that  portion  of  the  decision  of  the  Supreme  Court,  in 
the  case  of  the  United  States  vs.  Klein  (13  Wallace,  128),  which  estab- 
lishes that  '^property  which  belonged  to  the  hostile  organizations  or  was 
employed  in  actual  hostilities  on  land,  became  whenever  taken,  ipso 
facto^  the  property  of  the  United  States.''  But  while  so  holding,  and 
denying,  on  the  part  of  the  War  Department,  the  claim  of  the  State  of 
South  Carolina  for  either  rent  or  possession  of  this  property,  Major 
Goodfellow  very  properly  tirges  that  the  State  of  South  Carolina  may 
appeal  to  Congress  as  the  proper  tribunal  for  relief.  That  appeal  is  now 
made  by  this  memorial. 

Upon  being  addressed  by  Mr.  Bandolph  of  your  committee,  forward- 
ing a  copy  of  the  memorial  and  requesting  the  views  of  the  Secretary  of 
War  in  respect  thereto,  the  honorable  Secretary  replies  as  follows : " 
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A. 

War  Departhskt, 
WaahiHgton  CUy,  June  3, 1878. 
Sir  :  In  reply  to  your  letter  of  the  9th  altimo,  by  which  yoa  sent  me  a  copy  of  the 
memorial  of  the  legislature  of  Sooth  Carolina,  praying  the  restoration  to  tbat  State 
of  the  property  known  as  the  "  State  Military  Academy  of  South  Carolina,"  I  have 
the  honor  to  invite  vour  attention  to  the  reports  of  the  Adjutant-General  and  Quarter- 
master-General, and  the  previous  correspondence  upon  the  subject,  which  exhibit  all 
the  information  in  this  department  on  the  subject. 

To  your  question,  whether  there  is  any  special  reason  against  granting  the  prayer  of 
the  memorialists,  I  have  to  answer  that  I  know  of  none  why  the  restoration  aLoald 
not  be  authorized  by  Conjp^ress  in  their  discretion,  npon  the  condition  that  it  shall  be 
accepted  by  the  State  in  Sill  satisfaction  and  discharge  of  all  claims  against  the  Uaited 
fitates  growing  out  of  the  occupation  of  the  property  since  its  capture. 

The  papers  will  show  that  the  previous  action  of  this  department,  which  is  criti- 
cised in  tne  memoriid,  was  grounded  entirely,  as  was  stated,  upon  a  doubt  of  the  legal 
isompetency  of  the  Executive  to  grant  this  request  without  special  legislative  sanction. 
Very  respectfully,  your  obedient  servant, 

GEO.  W.  McCRARY, 

Secretary  of  War. 
Hon.  Theodore  Randolph, 

Suheommiltte,  i^Cf  United  States  Senate, 

There  being  no  special  reason  in  the  opinion  of  the  Secretary  of  War 
why  the  prayer  of  the  memorialists  should  not  be  panted  and  the  prop- 
erty restored  to  the  State  of  South  Carolina,  your  committee  herewith 
report  a  bill  directing  such  restoration,  upon  the  conditioti  suggested  by 
the  Secretary,  that  the  same  shall  be  accepted  by  the  State  in  full  satis- 
faction and  discharge  of  all  claims  against  the  United  States  growiog 
out  of  the  occupation  thereof  since  its  capture,  and  recommend  its 
passage. 

The  following  documents  are  appended  : 

B. 

War  Department,  March  18, 1876. 
A.— In  the  matter  of  the  claim  of  the  state  of  south  Carolina  for  rext  of 

citadel  in  the  city  of  CHARLESTON. 

To  the  honorahle  the  Secretary  of  War : 

Tbis  claim  is  described  by  tbe  iicoTernor  of  the  State  of  South  CaroUna  as  "  the  claim 
of  tbe  Bald  State  against  the  Government  of  the  United  States  for  the  use  of  thf 
property  in  the  city  of  Charleston,  S.  C,  known  as  tbe  Citadel,  with  the  gronnds  to<l 
buildings  attached,  from  June  1, 1865,  to  June  1, 1875,  at  $10,000  a  year,  amoantiogt*) 
$100,000." 

January  26,  1875,  the  private  secretary  to  the  governor  of  South  Carolina  wrote  to 
tbe  solicitor,  first  circuit,  Charleston,  as  follows : 

'*  By  direction  of  his  excellency  the  (governor,  I  write  to  request  that  von  will  ascer- 
tain, \f  possible,  by  whose  aothorityv  and  npon  what  terms  the  authorities  of  the 
United  States  occupy  the  buildings  and  grounds  of  the  Citadel  Academy  of  the  city  of 
Charleston,  said  information  having  been  called  for  by  the  general  assembly,  Febmarr 
3, 1^75." 

In  answer  to  questions  of  the  said  solicitor,  tbe  post-commander  at  Charleston  mad** 
tbe  following  statement : 

"  The  records  of  this  jwst  show  that  tbe  United  States  forces  first  occupied  Uw 
premises  referred  to  between  the  dates  February  16,  1865,  and  Febrnary  27, 1865.  1 
am  not  aware  of  their  being  any  lease  or  authoritjr  from  city  or  State  for  the  occupation 
of  tbe  premises  referred  to.  No  rent  has  been  paid  for  the  building  known  as  the  Cita- 
del, but  I  understood  that  a  rent  of  $50  per  month  was  at  one  time  paid  to  an  organi- 
zation known  as  the  Fourth  Brigade  for  the  buildine  situated  near  King  street  a»l 
now  occupied  as  laundress  quarters.  Their  right  to  this  rent  was,  I  believe,  disputed 
by  the  State  authorities,  consequently  the  payments  of  tbe  same  were  diaoontiooed, 
and  none  have  been  made  since  I  assumed  command.  I  presume  it  is  the  desire  of  thtf 
United  States  military  authorities  to  retain  possession  of  the  premises  referred  to, 
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inasmaeh  as  during  the  last  two  years  a  large  amount  of  money  has  been  expended  by 
them  in  repairing  the  same.  As  this  place  is,  I  belieye,  captared  property,  the  right 
of  the  United  States  to  hold  and  use  it  as  long  as  necessa^  will  hardly  be  disputed. 
This  question,  however,  will  be  at  once  referred  to  the  general  commanding  the  de- 
partment. With  reference  to  rent  formerly  paid  for  laundress  quarters,  the  post-com- 
mander wrote  to  the  assistant  adjutant-general  of  the  department,  October  1, 1869, 
as  follows : 

" '  The  enlisted  men  of  this  command  and  the  officers  on  duty  with  the  troops  have 
been  well  and  comfortably  quartered  in  a  building  in  the  heart  of  the  city  known  as 
the  Citadel ;  the  garrison  also  used  and  occupied  four  other  buildings  erected  on  the 
Citadel  square  until  May  31, 1869,  when  all  the  buildings  except  the  Citadel  were,  in 
consequence  of  instructions  from  department  headqyiarters,  turned  over  to  a  State 
military  organization  known  as  the  Fourth  Brigade,  and  to  the  city  council  of  Charles- 
ton, S.  C,  since  which  time  one  of  these  buildings  has  been  rented  for  laundress  (luar- 
ters  at  $50  per  month.' 

"In  this  connection  I  respectfully  desire  to  call  the  attention  of  the  brevet  mi^or- 
general  commanding  the  department  to  what  I  conceive  to  have  been  a  mistaken 
policy  in  regard  to  the  action  had  concerning  these  buildings.  I  have  been  informed 
that  when  Bvt.  Brig.  Gen.  R.  Saxton  was  chief  officer  or  the  Bureau  of  Refugees, 
Freedmen,  and  Abandoned  Lands  for  the  State  of  South  Carolina,  he  allowed  and 
paid  a  rent  for.  the  buildings  now  referred  to ;  but  after  Major-Oeneral  Sickles  was 
assigned  first  to  the  command  of  the  Department  of  the  Carolinas  and  subsequent! j 
to  the  seoond  military  district,  he  declined  to  ]>ermit  the  payment  of  rent  for  any 
buildings  located  on  the  Citadel  square,  on  the  ground  that  they  were  a  part  of  the 
Citadel  property,  and  had  been  used  by  the  rebel  government  for  military  purposes  in 
the  same  way  the  Citadel  itself  was  used.  No  rent  has  been  asked  or  paid  for  the 
Citadel  proper. 

^*Thus  things  remained  nntil  the  Department  of  the  South  was  created,  with  Migor- 
General  Meade  commanding  and  Bvt.  Brig.  Oen.  R.  Saxton  as  chief  quarter-master, 
when  the  Fourth  Brigade  and  city  council  again  applied  to  be  allowed  rent  for 
these  buildings.  The  applitation  was  referred  to  General  Saxton,  who  directed  to 
allow  rent,  thus  sustaining  his  own  action  while  chief  of  the  Freedman's  Bureau. 
October  29, 1875,  the  present  claim  was  presented  to  the  acting  quartermaster-general, 
supported  by  two  estimates  of  the  rental  value  of  the  premises  occupied  by  the  United 
States,  made  by  certain  real-estate  brokers  of  Charleston.  With  regard  to  the  account 
stated,  the  chief  qnarterm aster.  Military  Division  of  the  South,  remarked:  'In  the 
judgment  of  this  office,  the  amount  of  rental  herein  charged  is  excessive — ^extraordi- 
narily so.* 

'*  ifovember  29, 187.5,  the  post-commander  made  the  following  report :  'As  far  as  I  have 
been  able  to  ascertain  the  history  of  the  buildings  and  grounds  now  occupied  by  the 
United  States  is  as  follows :  The  site  of  the  building  known  as  the  Citadel  was  formerly 
occupied  by  the  State,  and  the  building  thereon  used  as  a  State  arsenal  as  far  back  as  the 
year  18(18.  It  was  occupied  and  guarded  by  State  trooiis.  Le^al  doubts  having  arisen 
as  to  the  authority  of  the  State  to  employ  State  troops,  the  building  was  enUrged  and 
converted  into  a  State  school.  The  pupils  were  maintained  and  instructed  at  the  ex- 
pense of  the  State ;  they  were  drilled,  armed,  and  acted  as  a  guard  to  the  arms  stored 
in  the  arsenal.  The  grounds  in  front,  now  occupied  by  the  United  States,  upon  which 
are  situated  several  buildings,  one  of  which  is  occupied  by  the  United  States  as  laun- 
dresses' quarters,  was  the  property  of  the  field-officers  of  a  State  organization  known 
as  the  Fourth  Brigade;  a  portion  of  it  was  sold  or  rented  and  occupied  by  private 
citizens,  who  still  retain  possession.  If  I  am  correctly  informed,  this  ground  was  sat 
aside  as  a  perpetual  parade-ground.  I  nnderbtand  that  a  street  has  been  laid  ont  in 
front  of  the  Citadel  separating  it  from  the  above-mentioned  ||[rounds.  It  is  at  present 
within  the  inclosure  and  only  used  as  a  sidewalk,  which  at  night  is  lighted  at  the  ex- 
))en8e  of  the  city.  All  of  these  grounds  were  occupied  and  used  for  military  purposes 
by  the  State  of  South  Carolina  and  the  late  rebel  war  authorities  during  the  late  war, 
and  continued  to  be  so  held  and  occupied  until  the  United  States  took  the  city  of  Charles- 
ton. It  was,  if  I  am  correctly  informed,  used  principally  as  an  arsenal  and  depot  for  ma- 
terials— principally  the  latter.  I  do  not  know,  nor  do  the  records  of  the  post  show,  that 
the  State  ever  made  application  for  rent,  nor  has  any  ever  been  paid  to  the  State  or  any 
one  since  my  arrival  in  1872.  Nothing  is  known  as  to  the  condition  of  the  building 
known  as  the  Citadel  at  the  time  it  was  first  occupied— most  of  it  was  very  much 
dilapidated  at  the  time  of  my  arrival.  Since  then  ic  has  been  put  in  fair  repair,  and 
may  now  be  considered  as  comfortable  quarters.  A  new  fence  has  been  put  up  all 
around  the  inclosure,  new  cisterns  built,  and  many  needful  repairs  made,  all  at  the 
expense  of  the  government.  I  deem  the  valuation  as  claimed  entirely  too  high.  The 
property  would  not  bring  over  $30,000,  and  would  not  rent,  for  any  private  purpose, 
for  over  |3,(K)0  per  year.  Before  deciding  upon  the  case,  proper  means  should  be  taken 
to  have  the  city  and  State  records  searcned  in  order  to  ascertain  to  whom  the  several 
pieces  of  property  now  in  the  possession  of  the  United  States  rightfully  belong.' 
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'<  There  is  very  little  to  be  added  to  the  bistory  of  tbe  Citadel  as  presented  by  Colonel 
Vogdes  in  bis  indorsement.  The  facts  there  stated  are  oonfirmed  by  farther  inquiry 
at  the  best  sources  for  information.  It  may  be  added  that  the  Citadel  being  occupied 
at  the  beginning  of  the  rebellion  by  the  oorps  of  State  cadeta,  as  stated  by  Colonel 
Vogdes,  the  said  corps  of  cadets  marched  out  of  the  Citadel,  as  a  corps,  xmder  tbe 
command  of  their  professors  as  officers*  joined  the  forces  in  rebellion  against  tbe  United 
States,  and  served  as  an  organization  for  a  period  of  time  with  the  said  forces. 

''  They  were  succeeded  in  their  occnpation  of  the  Citadel  by  Confederate  troops,  and 
the  Citadel  was  held  and  occupied  during  the  rebellion  as  a  Confederate  military 
post,  and  such  occupation  terminated  only  when  the  Confederate  forces  were  forced  to 
abandon  or  evacuate  the  city  of  Charleston,  immediately  after  which  tbe  city  and  it» 
Citadel,  together  with  all  the  forts  in  the  harbor,  fell  into  tbe  i)OBsessioD  of  the  United 
States  and  were  occupied  by  the  military  forces,  and  have  continued  to  be  so  occnpied 
to  this  date.  *  •  •  Xhe  Citadel  building  proper  stands  upon  the  northern  aide  ot 
the  square,  occupying,  with  its  attached  shed-stables  on  tbe  west  end,  a  strip  of  land 
about  one  hundred  and  fifty  feet  wide  and  running  entirely  across  the  northern  end  of 
the  square  from  Meeting  street  on  the  east  to  King  street  on  the  west.  To  the  re- 
mainder of  the  square  and  the  buildings  thereon  the  State  has  not  now,  and  never  had, 
as  I  am  Informed  on  the  very  best  authority,  and  never  pretended  to  have,  any  color 
of  title.  The  State  has  never  transferred  her  title  to  the  strip  of  land  before  men- 
tioned on  which  the  Citadel  stands,  and  her  claim  for  rent  must  be  based  solely  npon 
her  pretended  ownership  of  this  alone.  The  property  is  of  no  value  except  for  the 
purpose  for  which  it  is  now  occupied  or  for  one  of  a  similar  nature.  For  any  bnsi- 
ness  or  residence  purpose  it  would  not  rent  for  |2,500  per  year.  So  far  as  this 
claim  is  concerned  for  rent  from  1865  to  the  present  time,  I  consider  that  it  is  aban- 
dantly  satisfied  by  the  care  which  has  been  taken  of  the  property  and  the  repairs  which 
have  been  made  upon  it  by  tbe  United  States ;  and  I  do  not  think  any  other  payment 
of  any  nature  whatsoever  should  be  made.  It  may  be  here  stated  that  the  west  wing 
of  the  Citadel  was  destroyed  by  fire  about  three  years  since.  *  There  is  no  record  here, 
nor  is  there  any  information  whatever,  regarding  a  confi^ation  of  this  property;  nor 
does  it  appear  that  tbe  State  has  ever  made  application  to  have  the  property  given 
back  to  the  State,  or  that  payment  of  rent  has  been  requested  by  the  State.'" 

The  report  goes  on  to  say  that  to  make  of  the  arsenal  (to  which  it  was  proposed  to 
transfer  the  troops)  a  three-company  post  would  require  $45,000.  The  new  poet-com- 
mander. Colonel  Hunt,  adds  the  following  remarks : 

"  I  would  add,  however,  in  reference  to  Captain  Foster's  statement  respecting  the 
open  parade  on  the  south  front  of  the  Citadel  and  separated  from  it  by  a  street,  that 
this  ground,  as  I  am  informed,  is  not  the  property  of  the  Fourth  Brigade,  nor  of  tbe 
State,  nor  of  tbe  city,  except  for  a  special  pnrpoee ;  a  parade,  an  open  space  for  tbe  com- 
mon use  of  military  or  other  public  bodies,  or  as  a  place  of  recreation ;  a  free  park.  It 
has  been,  I  understand,  used  as  a  common  parade  and  drill  ground  for  all  military  or- 
ganizations, and  for  tbe  use  of  shows,  circuses,  ^c,  for  public  entertainment,  on  per- 
mits granted  by  the  city  authorities  as  its  guardians.  It  had  been  inclosed  by  the 
United  Sttites,  but  such  permits  have  been  given  at  the  discretion  of  the  commanding 
officer.  Since  the  arrival  of  the  present  gai  risen,  the  circus-rings  and  other  traces  of 
such  uses  have  been  removed,  the  ground  filled  up,  sodded,  &^.,  to  put  the  square  in 
proper  order. 

"  The  Citadel  is  a  stronghold  near  the  center  and  dominating  the  city.  It  was  need 
originally  as  an  arsenal  for  the  safe-keeping  of  arms  of  the  State,  which  had  been  re- 
ceived principally  from  the  United  States.  A  guard  was  raised,  equipped,  armed  (prob- 
ably with  arms  received  from  the  government),  and  quarterea  in  it.  This  guard  wds 
replaced  by  an  academy,  a  State  military  school,  which  occupied  the  Citadel  and  con- 
stituted its  garrison  and  the  arsenal  guard. 

**  During  the  civil  war  this  corps  of  cadets  joined  the  Confederate  army  in  the  field 
as  an  organized  body,  and  the  Citadel  was  occupied  by  a  garrison  of  the  Confederate 
States  army  and  used  for  other  military  purposes.  It  thus,  to  all  intents  and  purposes, 
became  a  Confederate  military  post,  tbe  proptMty  of  the  Confederate  government,  and 
fell  into  the  hands  of  the  United  States  Government  in  the  same  manner  and 
under  the  same  circumstances  as  did  tbe  forts  in  the  harbor,  with  all  it  contained.  It 
has  never  been  restored,  nor  stipulated  to  be  restored,  to  the  State,  and  its  possession 
has  been  retained  for  public  military  purposes  from  the  date  of  its  capture.  •  •  * 
If  the  Citadel  is  hereafter  returned  to  the  State,  it  will  be,  in  my  opinion,  a  pure  act 
of  grace  and  favor  on  the  part  of  the  government.  The  custody  and  protection  of  it 
would  be  more  than  an  equivaleut  for  ita  use,  for  the  work  is  suitable  only  for  its 
present  or  similar  uses;  and  had  it  not  been  occupied  by  tbe  United  States,  it  wonid 
probably  have  gone  to  ruin  or  been  destroyed.  I  would  add  that,  in  my  opinion,  it 
would  be  unwise  at  this  period  for  the  government  to  give  up  its  possession.  If  at 
any  time  in  the  last  ten  years  it  has  been  important  that  the  government  should  bold 
it  and  keep  a  garrison  on  it,  this  is  the  time ;  and  the  garrison  it  now  contains— a  bat- 
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(ery  of  foot  artillery,  serving  as  infantry,  and  a  monnted  fteld-battery — is  the  garrison 
reqaired. 

"The  papers  bavins  been  returned  to  tbe  cbief  quartermaster^  Department  of  the 
South,  he  reported  as  follows :  '  There  is  no  evidence  tbat  the  Citadel  was  ever  confis- 
cated/ 

'*  There  is  no  evidence  that  tbe  State  authorities  or  other  owners  have  ever  made 
application  that  the  propertv  be  restored  to  them.  I  concur  in  Captain  Foster's  report 
in  relation  to  this  claim,  and  consider  the  repairs  and  care  given  to  the  property  by 
tbe  United  States  as  full  and  ample  compensation  for  tbe  occupancy  by  the  govern- 
ment from  June  1, 1865,  to  June  1, 1875.  In  any  event,  $2,500  per  annum  ^ould  be  a  fair 
rental  for  tbe  property  occnnied.  Of  this  I  am  firmly  convinceld.  The  question  of  title  to 
this  property,  I  think,  should  be  decided  (as  suggested  by  Colonel  Vogdes)  by  an  ex- 
amination of  the  State  and  city  records.  The  amount  demanded  by  tbe  State  authori- 
ties ($10,000  per  year)  is  considered,  under  any  circumstances,  exceedingly  exorbi- 
tant. 

^'  On  this  the  following  indorsement  was  made  by  command  of  General  McDowell, 
January  6, 1876 : 

**'  The  department  commander  does  not  pretend  to  decide  the  question  as  to  the  title 
of  the  Citadel,  and  wbetber  or  not  it  is  United  States  property.  He  desires  the  ques- 
tion to  be  acted  upon  at  the  earliest  moment  possible,  for  he  is  not  willing,  in  case  it 
should  be  decided  that  the  property  belongs  to  the  State  of  South  Carolina,  to  pay  the 
rent  asked,  $10,000  a  year.  He  is  endeavoring  to  find  a  suitable  place  for  the  light 
battery,  in  case  the  decision  should  be  against  the  United  States.' 

"  In  pursuance  of  this  endeavor,  Major-General  McDowell  wrote  to  the  assistant 
adjutant-general,  headquarters  of  the  Army,  December  15,  1875,  suggesting  that  the 
moQuted  battery  be  stationed  at  Augusta  arsenal,  Georgia,  and  the  other  companies 
at  the  Citadel  be  taken  to  the  Charleston  barracks.  On  this  letter  an  indorsement  was 
placed  by  command  of  General  Sherman,  recommending  that  such  changes  and 
additions  be  made  at  tbe  Charleston  barracks  that  the  troops  (including  the  light  bat- 
tery) now  quartered  at  the  Citadel  can  be  accommodated  there  and  tbe  use  of  tbe  Cit- 
adel dispensed  with. 

"  With  reference  to  the  suggestion  that  the  light  battery  be  stationed  at  Augusta 
arsenal,  tbe  Chief  of  Ordnance  reported  as  follows:  ^With  tbe  exception  of  the  arsenal 
at  Fort  Monroe  and  San  Antonio,  Tex.,  the  Augusta  arsenal  is  the  only  one  reserved  in 
the  South  for  tbe  supply  of  the  Southern  sea-coast  and  the  Gulf  coast.  The  necessity 
for  its  retention  intact  as  an  arsenal  is  apparent,  and  its  use,  even  partially,  as  an 
artillery  station,  U  not  recommended.'  Upion  tbe  whole  matter  the  acting  quarter- 
master-general reported  as  follows,  Januarv  20, 1876 :  '  This  Is  another  instance  where 
])roperty  has-been  taken  possession  of  without  first  having  obtained  legal  authority 
therefor,  and  without  having  made  agreements  acknowledged  as  satisfactory  to  all 
concerned.  No  ofBcer  of  the  Army  or  agent  of  the  government  should  be  allowed  to 
engender  a  claim  like  this,  and,  after  a  lapse  of  years,  to  put  the  government  to  the 
expense  of  settling  it.  I  think  tbe  claim  is  excessive;  still  it  is  a  claim  of  the  State  of 
South  Carolina  and  should  be  adjusted.  Doubtless  easier  terms  might  have  been  made 
before  oeoopanoy,  but  it  does  not  equalize  the  account  legally  to  offset  repairs  the  gov- 
ernment has  made.  They  were  made  for  the  comfort  and  convenience  of  the  garri- 
son. It  will  be  inconvenient  to  fit  up  the  arsenal,  and  the  site  is  not  so  good  as  the 
Citadel.  If  there  are  any  doubtful  legal  points  involved  as  to  ownership  of  property, 
I  would  suggest  that  an  opinion  be  obtained  before  any  award  is  made.  Under  the 
circumstances,  I  recommend  an  allowance  not  to  exceed  $3,000  per  annum,  from  August' 
20, 1867  (date  of  termination  of  war,  as  decided  by  the  Supreme  Court),  to,  say,  Feb- 
raary  1, 1676,  $^,333.33,  and  a  further  allowance  of  |1,500  per  annum  for  the  time  tbe 
{government  may  wish  to  occupy  this  Citadel  subsequently.' " 

From  the  forej^oing  reports  and  correspondence,  it  appears  that  the  premises  occu- 
pied by  the  garrison  are  wanted  for  military  purposes,  and  that  the  troops  cannot  be 
quartered  elsewhere  without  inconvenience  and  considerable  expense.  It  also  appears 
that  the  principal  part  of  the  premises  belonged  to  the  State  of  South  Carolina  before 
the  war  and  was  used  by  the  State  as  an  arsenal  and  military  academy ;  that  both  the 
arsenal  and  its  garrison  of  corps  of  cadets  went  into  the  Confederate  service :  that  the 
premises  fell  into  the  hands  of  the  United  States  Armv  at  the  taking  of  Cnarleston, 
and  have  been  used  for  militarv  purposes  ever  since ;  that  rent  was  paid  at  one  time 
for  a  part  of  the  premises  not  claimed  by  the  State,  but  was  discontinued  as  not  rightly 
due,  and  that  the  Citadel  proper  was  never  reclaimed  by  (he  State  nor  rent  demanded 
until  the  presentation  of  the  present  claim. 

In  the  case  of  the  United  States  rs.  Klein  (13  Wallace,  138),  the  Chief  Justice,  deliv- 
ering the  opinion  of  the  court,  used  the  following'  language :  "  It  may  be  said  in  gen- 
eral terms  that  the  property  in  insurgent  States  may  be  distributed  into  four  classes : 

"  1st.  That  which  belonged  to  the  hostile  organizations  or  was  employed  in  actual 
hostilities  on  land. 

"2d.  That  which  at  sea  became  lawful  subject  of  capture  and  prize. 
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**  3d.  That  which  became  the  sobjeot  of  confiscation. 

*'  4tb.  A  peculiar  description,  known  only  in  the  recent  war,  called  captared  and 
abandoned  property." 

The  first  of  these  descriptions  of  property,  like  property  of  other  like  kind  in  ordinary 
international  wars,  became,  whenever  taken,  ipso  facto,  the  property  of  the  United 
States. — (Halleck's  International  Law.) 

It  is  to  this  class  that  the  property  here  in  qnestion  would  seem  to  belong,  and  there 
is  certainly  nothing  in  the  case  to  clearly  warrant  the  executive  branch  of  the  govern- 
ment in  acceding  to  the  demands  of  the  State  either  for  rent  or  the  possession  of  the 
premises.  Congress,  to  which  a  State  can  so  readily  appeal  through  her  Senators,  mav 
be  regarded  as  the  only  proper  tribunal  to  entertain  such  a  request. 

HENRY  GOODFELLOW, 

Judge-Adrocait, 
Approved : 

ALPHONSO  TAFT, 

Srcreiarg  of  War. 
War  Department,  March  22,  1876. 


B. 

An  act  to  incor]>orate  Charleston,  A.  A.  1873  7  Stat,  at  Large,  p.  97 : 

*'  Sec.  5.  That  the  fee-simple  of  the  following  public  lands  and  buildings  within  tbf 
said  city,  viz,  •  •  •  the  lands  on  which  the  horn-work,  at  the  north  part  of  the 
said  city,  is  situate,  and  the  public  lands  near  the  same  purchased  of  the  wragg  and 
Manigault  family,  *  «  *  shall  be  vested  in  the  said  city  council  and  their  sncce^- 
sors,  for  the  use  and  advantage  of  the  said  city,  to  be  leased,  sold,  improved  on,  or 
otherwise  disposed  of  as  to  the  said  city  council  shall  appear  most  conducive  to  the 
welfare  and  advantage  of  the  said  city  and  the  inhabitants  thereof,^'  &c. 

The  horn-work  was  a  part  of  the  defensive  lines  of  Charleston  during  the  Revola- 
tionary  war.  A  remnant  of  it  remained  up  to  1860  a  little  east  of  the  picket>gaard 
house. 

The  Wragg  and  Manigault  lands  were  bounded  by  Hutson  street  on  the  north,  Meet- 
ing street  on  the  east,  Boundary  (now  Calhoun)  street  on  the  south,  and  King  street 
on  the  west. 

'    The  city  council  had  the  lands  laid  out  into  lots,  and  the  greater  part,  if  not  the 
whole,  sold  to  diflferent  persons.    A  plat  of  these  city  lands  is  on  record. 

A.  A.  1789,  5  Stat,  at  Large,  p.  133 : 

''  Section  1.  That  Josiah  Smith,  Edward  Lightwood,  Richard  Lushington,  Daniel 
Stevens,  esquires,  and  William  Turpi n  be,  and  they  are  hereby,  authorized  and  empow- 
ered to  purchase  one  acre  and  a  half  of  such  lands  as  shall  be  fit  and  answerable  for 
the  puriiose  of  erecting  a  warehouse  or  warehouses  for  the  reception  and  inspection  of 
tobacco,  which  said  land  shall  be  and  continue  forever  for  the  sole  use  of  inspection 
and  storing  of  tobacco.'' 

City  council  of  Charleston  to  the  commission  for  erecting  a  warehouse. — ^R.  M.  C.  O., 
B'k  C.  M.,  C.  6,  p.  91 : 

''  Release  dated  18th  August,  1769,  between  the  city  council  of  Charleston,  of  the  one 
part,  and^oeiah  Smith,  Edward  Lightwood,  Richard  Lushington,  Daniel  Stevens,  and 


William  Tnrpin,  commissioners  appointed  in  and  by  an  ordinance  of  the  general  i 
biy  of  the  State  aforesaid,  passed  at  Charleston  the  13th  March. 

'^  In  consideration  of  £1,200,  conveys  to  the  commissioners  all  that  lot,  pieoe,  or  par- 
cel of  land  situate  and  being  in  the  city  of  Charleston  B.  &  B.,  to  the  westward  on 
King  street,  northward  on  Hutson  street,  eastward  on  Meeting  street,  and  south vard 
on  Tobacco  street,  measuring  and  containing  in  depth  from  south  to  north  130  feet, 
and  in  width  from  east  to  west  600  feet.'' 

A  plat  of  the  land  is  recorded  with  the  release. 

A.  A.  li?22,  6  Stat,  at  Large,  p.  178 : 

'^  Sec.  2.  That  the  land  and  buildings  now  used  as  a  tobacco  inspection  be,  and  the 
same  are  hereby,  vested  in  the  board  hereinafter  constituted,  and  their  successors  for 
ever,  for  the  purpose  of  being  fortified  as  an  arsenal  and  guard-house  for  the  use  of 
the  municipal  guard  hereby  constituted :  Provided,  Nothing  in  this  clause  shall  pre- 
vent the  right  of  the  State  to  the  said  lot,  in  the  event  of  uie  same  being  applied  to 
any  other  use  than  such  as  is  expressed  in  this  act. 

*'  Sec.  6.  That  the  brigadier-general  of  the  Fourth  Brigade  and  the  field  officers 
thereof,  the  intendant  and  wardens  of  the  city  of  Charleston,  and  the  oommissionen 
of  cross-roads  on  Charleston  Neck,  and  their  successors,  shall  constitute  a  board  for 
tlie  purpose  of  carrying  this  act  into  full  efiect,  &c." 
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A.  A.  1826,  6  Stat,  at  Large,  p.  299 : 

Section  2  appropriates  certain  moneys  for  the  completion  of  the  arsenal  for  the  recep- 
tion of  the  arms  and  munitions  of  war. 

Section  3  appoints  the  commissioners  to  superintend  the  erection  of  the  arsenal. 

A.  A.  1842,  11  Stat,  at  Large,  p.  244 : 

'<  Section  1.  That  the  snm  of  $8,000  he,  and  the  same  is  herehy,  appropriated  annu- 
ally for  the  establishment  of  a  military  school  at  the  arsenal  at  Columbia ;  and  the  sum 
of  $16,000  be,  and  the  same  is  hereby,  appropriated  annually  for  the  establishment  of  a 
military  school  at  the  Citadel  in  Charleston,  in  lieu  of  the  like  sum  heretofore  appro- 
priated for  the  arsenal  and  magazine  guard  at  Columbia  and  the  Citadel  and  magazine 
guard  in  and  near  Charleston. 

''  Ssc.  4.  That  all  property  in  any  way  belonging  to  the  said  arsenal  at  Columbia  and 
the  said  Citadel  and  magazine  in  and  near  Charleston  shall  be  surrendered  to  the  gov- 
ernor, to  be  disposed  of  according  to  the  regulations  to  be  established  by  the  board  of 
yiaitors  hereinbefore  mentioned.'' 


C. 
State  of  South  Carolina, 

Marion  County : 

Personally  appeared  before  me,  R.  K.  Clark,  clerk  of  the  court  of  common  pleas  and 
general  sessions,  and  ex-officio  trial  justice  in  and  for  said  county,  J.  B.  White,  who, 
beiD^  duly  sworn,  says  that  in  the  summer  of  the  year  1861  he  was  duly  elected  super- 
intendent of  the  Citadel  Academy,  at  Charleston,  South  Carolina,  and  continued  to 
hold  said  office  and  discharge  the  duties  thereof  until  the  exercises  of  said  institution 
were  suspended  in  consequence  of  the  occupation  of  our  State  by  the  armed  forces  of 
the  United  States ;  that  when  the  academic  exercises  were  suspended,  which  occurred 
in  the  fall  of  18G4,  the  Citadel  building  was  still  under  his  control  as  superintendent, 
and  as  such  superintendent  he  left  the  building  in  the  hands  of  a  civilian,  the  late  Dr. 
William  Hume,  then  a. professor  in  the  said  academy,  who  remained  in  charge  as  his 
agent  until  it  was  taken  possession  of  by  the  Federal  authorities  in  February,  1865 ; 
that  the  said  Federal  authorities  still  retain  possession  of  the  said  building,  using  it 
as  a  military  post  without  authority  from  him  as  said  superintendent,  or  from  the  State 
of  South  Carolina,  wh6se  property  it  is. 

J.  B.  WHITE. 

Sworn  before  me  this  I8th  day  of  August,  1877. 

R.  K.  CLARK,  C.  C.  P. 


D. 

Charleston,  August  22, 1877. 
GovBRXOR :  The  undersigned  states  that  he  was  the  governor  of  the  State  of  South 
Carolina  in  the  year  1865,  and  was  such  at  the  time  when  the  troops  of  the  United 
States  occupied  the  city  of  Charleston  and  took  i>ossession  of  the  building  known  as 
the  Citadel.  That  the  grounds  and  building  were  and  are  the  property  of  the  State  of 
Sooth  Carolina,  and  never  were  ceded  to  the  Government  of  the  Confederate  States, 
nor  occupied  by  the  civil  or  military  forces  of  the  Confederate  States.  That  up  to  De- 
cember, 1864.  when  the  progress  of  the  war  closed  the  academy,  the  Citadel  was  occu- 
pied by  the  State  cadets,  it  having  been  for  years  used  as  a  military  academy  for  the 
cadets  of  the  State ;  and  in  the  short  interval  between  that  time  and  the  occupation  of 
Charleston  by  the  troops  of  the  United  States,  the  Citadel  remained,  as  it  had  been, 
the  property  of  the  State.  The  uses  for  which  it  was  intended  (a  military  academy) 
having  oeen  suspended  because  of  the  war,  but  in  no  manner  given  to,  used  by,  or  un- 
der the  control  of  any  other  government  than  that  of  the  State. 
Yours,  &c., 

A.  G.  MAGRATH. 
To  his  excellency  Governor  Hampton. 


The  State  of  South  Carolina, 

County  of  Newberry : 

Personally  before  James  F.  Baxter,  a  notary  public,  William  F.  Nance,  a  citizen  of 
the  county  and  State  aforesaid,  who,  being  duly  sworn,  declares : 

That  during  the  late  civil  war  between  the  States  he  was  an  officer  of  the  generftl 
stafif  of  the  army  of  the  Confederate  States ;  that  as  early  as  August,  1862,  he  was 
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assigDed  to  duty  as  assistant  adjutant-general  of  the  military  district  which  embraced 
the  city  of  Charleston  and  its  defenses,  in  which  official  position  he  mnat  have  been 
cognizant  of  all  military  posts  and  arsenals  in  the  limits  of  the  said  command  ;  that 
he  was  still  in  the  discharge  of  the  duties  of  the  office  aforesaid  nntil  a  very  few  days 
before  the  evacuation  of  the  city  of  Charleston ;  that  during  this  whole  period  the 
buildings  of  the  Citadel  Academy,  in  the  city  of  Charleston,  were  not  used  as  a  Con- 
federate  post  nor  as  an  arsenal. 

WM.  F.  NANCE. 

Sworn  to  before  me  this  twenty-seventh  day  of  Angnst,  1877. 

JAMES  M.  BAXTER. 

yotary  Public,  S.  C 


F. 
South  Carolina, 

Charleston  County: 
Personally  appeared  before  me.  Charles  Macbeth,  who,  being  duly  sworn,  deposetb 
that  he  was  mayor  of  the  city  ot  Charleston  during  the  war  between  the  Southern 
States  and  Northern  States ;  that  he  was  present  in  the  city  during  the  whole  time : 
that  he  never  saw  any  Confederate  troops  in  possession  of  the  Citadel,  and  does  not  be- 
lieve that  the  said  Citadel  was  ever  in  the  occupation  of  Confederate  troops. 

CHARLES  MACBETH. 
Sworn  to  before  me  this  August,  1877. 

CHARLES  S.  MACBETH, 

Xotary  PMie. 


War  DEPARTMiaT, 
Washington  City,  October  -25, 1877. 
To  the  Adjutant  and  Inspector  General  of  South  Carolina^  through  the  Governor  of  the  Slate : 

Sir:  *  *"  *"  With  reference  to  your  request  that  the  Citadel  at  Charleston  be 
restored  to  the  State  of  South  Carolina,  and  the  sum  oj  $100 ,000  be  paid  fur  the  ose  of 
the  property,  the  records  of  this  department  show  that  a  similar  claim  was  rejected  by 
Mr.  Secretary  Taft,  who,  in  acting  upon  it,  well  understood' that  there  had  been  do 
judicial  process  of  confiscation  against  that  property,  but  he  regarded  it  as  falling 
under  the  first  of  the  four  classes  of  property  in  the  insurgent  States  mentioned  by 
Chief-Justice  Chase  in  delivering  the  opinion  of  the  Supreme  Court  in  the  case  of  ihe 
United  States  vs.  Klein  (13  WaHace,  128).  The  Secretary  accordingly  decided  thit 
there  was  nothing  to  warrant  the  executive  branch  of  the  government  in  acceding  to 
the  demand  of  the  State  either  for  rent  or  the  possession  of  the  premises. 

Congress,  to  which  a  State  can  so  readily  appeal  through  her  Senators,  was  regarded 
as  the  only  proper  tribunal  to  entertain  such  a  request. 

•  •••••• 

Very  respectfully,  your  obedient  servant, 

GEO.  W.  McCRARY, 

Secretary  of  War. 


State  of  South  Carouna,  Exkcutive  Chamber, 

Columbia,  March  22, 187^. 
General  Hunt,  U.  S.  J.,  Commanding  at  Charleston  : 

Dear  Sir  :  I  beg  leave  to  inclose  yon  a  copy  of  a  memorial  directed  by  the  general 
assembly  of  South  Carolina  to  be  laid  before  the  United  States  Congress,  in  relation  w 
the  property  in  Charleston  known  as  the  Citadel. 

From  your  knowledge  of  the  subject  and  official  position,  your  views  np<m  the  mat- 
ter are  valuable,  and  if  you  feel  that  you  can  consistently  now  give  them  io  favor  of 
the  restoration  of  the  property  to  the  possession  of  the  State,  and  its  former  use  »  a 
military  school,  I  would  be  glad  to  add  them  to  the  papers  to  be  forwarded  to  Con- 
gress. 

I  am,  very  respectfully,  vour  obedient  servant, 

WADE  HAMPTON,  Governor, 


Charleston,  S.  C,  March  24, 187i 
Governor  :  I  have  the  honor  to  acknowledge  the  receipt  of  your  letter  of  the  ^ 
instant,  inclosing  a  copy  of  the  '<  Citadel ''  memorial,  directed  hj  the  general  assembly 
of  Sooth  Carolina  to  be  laid  before  Congress,  and  asking  my  viewB  on  the  matter  if  I 
can  consistently  give  them,  in  order  that  they  may  accompany  the  memorial. 
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I  do  not  know  that  it  would  be  proper  for  me  as  commandinf^  officer  of  this  station 
to  offer  my  views  unasked  to  either  Congress  or  the  War  Department,  but  it  is  cer- 
tainly desirable  that  the  academy  building  be  restored  to  its  former  uses  as  a  State 
school  at  as  early  a  date  as  practicable. 

If  the  Question  of  its  necessity  for  the  use  of  the  government  were  officially  referred 
to  me,  I  should  state  that  I  see  no  necessity  for  its  further  retention  as  a  precaution 
against  disturbances.  It  is  now  garrisoned  by  two  batteries— one  mounted  and  one 
foot.  Charleston  is  not  a  suitable  permanent  station  for  a  mounted  battery,  nor  is  the 
Citadel  adapted  to  the  purpose,  and  it  would  be  more  convenient  and  cost  less  to  the 
government  if  the  foot  oattery  were  transferred  to  the  arsenal  CCharleston  barracks). 

In  order  to  do  this,  a  hospital — already  asked  for  and  necessary,  whether  the  Citadel 
is  given  up  or  retained^and  certain  other  additions  to  the  buildings  at  the  arsenal  are 
required. 

With  these  changes,  I  think  it  would  be  an  advantage  to  the  government  to  remove 
the  garrison  from  the  Citadel  and  transfer  the  latter  to  the  State. 

I  have  the  honor  to  be,  your  obedient  servant,  

HENRY  J.  HUNT, 
Brevet  Major-General,  U.  8»  A. 

To  His  Excellency  Governor  Hampton  : 

S.  Rep.  460 2 
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45th  Congress,  )  SENATE.  f  Report 

2d  Session.       i  \  No.  461. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 


JuNB  4, 1878.— Ordered  to  be  printed. 


Mr.  Spekgbb,  from  tbe  Committee  on  Military  Affairs,  submitted  the 

following 

REPORT: 

[To  accompany  bill  S.  1347.] 

The  Ci.mmittee  on  Military  Affairs^  to  whom  was  referred  the  bill  {8, 1347) 
to  aid  in  the  oonstrvction  of  a  bridge  across  the  Mississippi  River ^  from 
the  military  reservation  of  Fort  Snelling^  in  the  State  ofMinnesota^  and 
granting  the  right  of  way  through  said  reservation^  have  had  the  same 
under  consideration^  and  siibmit  the folloicing  report: 

This  bill  appropriates  $65,000  to  aid  in  tbe  construction  and  comple- 
tion of  a  free  wagon  iron  bridge  across  the  Mississippi  Biver  at  or  near 
Fort  Suelling,  in  tbe  State  of  Minnesota,  the  plans  and  estimates  to  be 
approved  by  the  Secretary  of  War.  Whenever  the  Secretary  of  War  is 
satisfied  that  the  sum  required  to  build  said  bridge,  in  addition  to  the 
amount  appropriated,  is  or  will  be  secured  and  paid  by  the  county 
of  Bamsey,  State  of  Minnesota,  then  the  said  appropriation  of  $65,000 
in  aid  thereof  is  to  insure  and  be  paid  out  under  such  regulations  as  the 
Secretary  of  the  Treasury  may  prescribe.  A  right  of  way  not  exceeding 
100  feet  in  width  is  granted  through  tbe  military  reservation  of  Fort 
Snelling,  for  the  purposes  of  public  road  or  highway  approach  to  said 
bridge.  The  appropriation  is  expressly  limited  to  $65,000,  and  the  ex- 
penditure of  no  more  money  by  the  United  States. 

The  Secretary  of  War  (Ex.  Doc.  No.  73,  second  session  Forty-fifth 
Congress)  transniits  to  the  Senate  various  military  documents  approv- 
ing the  construction  of  said  bridge,  and  submits  that  the  advantages 
accruing  to  the  government  therefor  are,  as  stated  by  General  Terry, 
'^  sufficiently  great  to  justify  not  only  a  concession  of  the  right  of  way 
asked  for,  but  pecuniary  aid  from  the  government  as  well."  In  view  of 
tbe  recommendations  of  the  Secretary  of  War,  your  committee  report 
the  bill  with  an  amendment,  and  recommejid  the  passage  of  the  same 
as  amended. 
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JuNB  4,  1878. — Ordered  to  be  printed. 


Mr.  Spencer,  from  the  Committee  on  Military  Aifairs,  submitted  the 

following 

REPORT: 

[To  accompany  bill  S.  1268.] 

The  Committee  on  Military  Affairs^  to  whom  teas  referred  the  bill  {S.  12G8) 
to  authorize  the  tiecretury  of  War  to  convey  to  Jacob  A.  T,  ^Yendell^ 
Henry  Van  AUen^  and  John  B.  Bailey  a  part  of  the  military  reservation 
of  Fort  MackinaCj  hate  considered  the  samCj  and  make  the  follotcing 
report : 

It  appears  from  papers  filed  with  the  committee  that  the  parties 
named  in  the  bill  hold  titles  to  three  village  lots  on  the  island  of  Mack- 
inac, Michigan,  nnder  an  old  private  claim  patented  August  16, 1821, 
and  that  said  lots  are  adjoining  the  Fort  Mackinac  military  reservation, 
and  the  National  Park,  established  by  the  act  of  Congress  approvea 
March  3, 1875. 

That  since  the  date  of  the  aforesaid  act,  as  appears  from  a  letter  of 
the  Secretary  of  War,  a  survey  of  the  said  military  reservation  was 
made  by  Maj.  Godfrey  Weitzel,  of  the  Corps  of  Engineers,  and,  as  a 
result  of  such  survey,  portions  of  the  rear  of  the  inclosures  of  said  vil- 
lage lots  of  the  parties  named  were  found  to  be  within  the  lines  of  such 
survey. 

It  further,  appears  from  the  letter  of  the  Secretary  that,  in  accordance 
with  said  act,  General  Hancock,  nnder  orders  from  the  War  Depart- 
ment, has  taken  action  looking  to  the  removal  of  all  trespassers  from 
the  reservation,  formal  notice  having  been  served  on  each  trespasser  to 
vacate  by  the  1st  of  June,  1878. 

The  occupants  of  the  premises  in  dispute  claim  that  they  hold  accord- 
ing to  the  survey  of  the  private  claim  No.  286,  patented  in  1821,  as 
aforesaid,  and  that  the  discrepancy  between  that  survey  and  the  survey 
of  General  Weitzel  occurs  from  the  fact  that.the  survey  of  said  private  ^ 
claim  had  for  its  initial  point  and  southern  boundary  the  shore  of  Lake 
Huron,  and  that  the  accretions  to  said  shore,  cribbing  and  docking,  are 
the  cause  of  the  difference  of  the  two  surveys. 

The  proposed  bill  has  the  approval  of  Maj.  A.  C.  Hough,  command- 
ing the  post  at  Fort  Mackinac,  who  closes  his  report  of  March  13, 1878, 
to  the  Secretary  of  War  as  follows : 

Ajs  to  the  valae  which  shoald  be  placed  upon  the  land,  if  it  is  necessary  to  name  one, 
it  shoald  be  merely  nominal,  as  it  is  of  no  valae  to  the  government  and  of  none  to 
any  private  parties,  except  to  the  ones  named  as  above  and  in  connection  with  the 
properties  adjoining. 
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Major-General  Hancock  also  iadorses  on  the  foregoing: 

I  see  DO  objection  to  the  passage  of  an  act  b;^  Confess  based  on  the  inclosed  report 
from  Mtgor  Hongh,  to  which  special  attention  is  invited.  In  the  mean  time  the  oiden 
for  setting  the  fence  on  the  present  lines  ar^  in  force,  and  will  be  duly  exeoated,  m 
heretofore  reported,  unless  higher  authority  directs  otherwise. 

The  Secretary  of  War  writes  under  date  of  April  3, 1878: 

The  department  concurs  in  the  views  of  Migor  Hough  and  General  Hancock,  sod 
holds  that  the  sarvev  of  Mi^or  Weitzel  is  correct.  At  the  same  time  a  bill  as  proposed 
by  Major  Hough  will  meet  the  approval  of  the  department,  the  land  referred  to  being 
of  no  use  for  military  purposes. 

The  whole  area  of  the  land  conveyed  by  the  bill  is  three-tenths  of  an 
acre,  as  near  as  may  be,  and  its  value,  comparing  it  with  an  appraise- 
ment of  a  lot  a  few  rods  distant,  made  by  a  commission  appointed  by 
the  Secretary  of  War,  nnder  act  of  Congress  approved  March  2,  1871^ 
would  not  vary  materially  from  that  appraisal,  which  is  shown  by  letter 
from  the  Secretary,  dated  May  31 ,  1878,  to  have  been  ten  dollars  per 
acre. 

Precedents  are  not  wanting  of  Congressional  action  which  would  ap- 
ply to  the  case  under  consideration. 

A  recent  act,  approved  May  9,  1876,  entitled  ^<An  act  to  relinquish 
the  interests  of  the  United  States  in  certain  lands  to  the  city  and  ooanty 
of  San  Francisco,"  is  cited,  and  the  report  of  the  committee  which  has 
the  said  act  ander  consideration  shows  that  a  difference  of  surveys,  with 
regard  to  the  Presidio  or  Fort  Point  military  reservation,  was  brought 
to  the  attention  of  Congress  as  a  principal  necessity  for  the  passage  of 
that  act. 

The  small  tract  conveyed  by  this  bill  being  of  no  value  to  the  military 
reservation,  as  sliown  by  the  reports  of  officers  of  the  Army  and  War 
Department,  and  being  covered  in  part  by  buildings  and  other  improve- 
ments tor  private  use,  and  the  occupants  having  held  in  peaceable  pos- 
session nnder  the  private-claim  survey  for  more  than  half  a  oentury, 
your  committee  is  of  opinion  that  the  relief  provided  in  the  bill  should 
be  granted,  and  do  therefore  recommend  its  passage. 

Official  reports  and  letters  referred  to  herein  are  appended,  as  follows : 

Keport  of  Maj.  A.  L.  Hough,  commanding  post  at  Fort  Mackinac, 
dated  March  13,  1878,  with  indorsement  of  Major-General  Hancock, 
commanding  Military  Division  of  the  Atlantic,  dated  March  25, 1873. 

Letter  of  the  Secretary  of  War,  dated  April  3, 1878. 

Letter  of  the  Secretary  of  War,  dated  May  31, 1878. 


Fort  Mackinac,  Michioav, 

March  13, 1876. 

Sir:  Beferrinff  to  yonr  iadonemeDt,  dated  March  7, 1878,  on  letter  from  the  Hon. T. 
W.  Ferry,  United  States  Senate,  I  have  the  honor  to  make  the  following  report: 

The  dranght  of  the  bill  proposed  to  be  introduced  in  Congress  is  disapproved  of  for  the 
following  reasons : 

The  parties  asking  for  relief  claim  in  the  bill  that  the  survey  made  by  Major  WeitieH 
is  not  correct,  whereas  there  are  no  grounds  whatever  for  such  belief,  and  in  qpy  opin- 
ion it  would  be  unwise  to  admit,  even  by  implication,  any  defect  in  the  survey,  ss  it 
would  establish  a  bad  precedent. 

Secondly.  The  parties  ask  in  the  bill  for  more  than  is  now  inclosed  by  their  foooes 
or  was  ever  claimed  by  them. 

While  disapproving  of  the  proposed  bill  for  the  foregoing  reasons,  I  approve  of  grant- 
ing to  the  parties  proper  relief,  as  the  small  parcels  of  land  belonging  to  tiie  muitaij 
reservation  of  Fort  Mackinac  now  inclosed  by  their  yard-fenoes,  ana  whioh  were  in 
part  BO  inclosed  when  the  present  holders  bought  them,  are  of  no  use  whatever  to  the 
government,  being  a  narrow  strip  at  the  base  of  a  declivity,  wifchont  outlet  to  level 
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gfToand  on  the  military  reservation,  and  are  very  important  to  the  petitioners  and  to 
DO  othera. 

I  therefore  respeotfnlly  recommend  that  in  place  of  the  proposed  bill  one  in  lieu  of 
it  be  introdncedy  granting  the  following : 

To  Jacob  A.  T.  Wendell,  Henry  Van  Allen,  and  John  R.  Bailey  the  following- 
described  part  of  the  military  reservation  of  Fort  Mackinac,  of  which  the  said  .J.  A.  T. 
Wendell  snail  be  entitled  to  one-fourth,  Henry  Van  Allen  two-foarths,  and  John  R.. 
Bailey  one-fourth,  beginning  at  a  stone  monument  marking  a  corner  of  the  military 
reservation,  and  standing  ^tween  the  said  military  reservation  and  property  of  J.  A. 
T.  Wendell,  and  running  in  continuation  of  a  line  now  between  said  properties  north 
P  east  58  feet  6  inches,  thence  east  241.5  feet,  thence  parallel  with  the  first  line  58 
feet  6  inches  to  a  stone  monument  marking  a  corner  of  the  military  reservation,  and 
standing  between  the  said  military  reservation  and  property  of  John  R.  Bailey,  thence 
parallel  with  the  second  line  along  a  line  of  the  official  survey  made  by  M%|.  6.  Weit- 
zel,  United  States  Army,  in  1875,  ^1.5  feet  to  the  stone  monument  at  the  place  of 
beginning. 

This  description  covers  all  the  property  claimed  by  the  petitioners  and  a  little  more, 
as  their  back  fences  are  irregular,  and  I  have  described  a  straight  line  back  of  bheir 
properties,  parallel  with  the  present  line,  and  embracing  the  extreme  poinc  (5:^'  6^' 
trom  the  true  line)  claimed  by  any  of  them. 

1  leave  the  subdivision  of  the  property  to  be  made  by  the  petitioners,  because  the 
lines  between  them  are  not  well  defined. 

As  to  the  value  which  should  be  placed  upon  the  land,  if  it  is  necessary  to  name 
one,  it  should  be  merely  nominal,  as  it  is  of  no  value  to  the  government,  aud  of  none  to 
any  private  parties,  except  to  the  ones  named  as  above  and  in  connection  with  the 
properties  adjoining. 

I  am,  sir,  very  respectfully,  your  obedient  servant,  . 

A.  L.  HOUGH, 
Major  Twentyseoand  I^faniry^  Cominanding  Past 

AssiaTANT  Aixtutant-Oeneral, 

Miliiarif  Divinon  AUantic,  New  York, 


HKADgUARTERS  MlUTARY  DIVISION  OP  THIS  ATLANTIC, 

New  York  City,  March  25,  1878. 
Respectfully  returned  to  the  Adjutant-General  of  the  Army. 

I  entertain  no  doubt  of  the  correctness  of  Mi^or  WeitzePs  survey  of  the  reserva- 
tion at  Fort  Mackinac,  and  cannot  approve  of  any  bill  or  proceeding  which  implies 
that  the  lines  are  not  properly  established  by  him. 

While  I  do  not  recommend  the  inclosed  draught  for  a  bill,  I  see  no  objection  to  the 
passage  of  an  act  b^  Congress  based  on  the  inclosed  report  from  Migor  Hough,  to 
which  special  attention  is  invited.  In  the  mean  time  the  orders  for  setting  the  fence  on 
the  present  lines  are  in  force  and  will  be  duly  executed,  as  heretofore  reported,  unless 
higher  authority  directs  otherwise,  the  claimants  being  left,  as  directed  by  the  Secre- 
taiy  of  War,  to  seek  their  remedies  in  the  civil  courts. 

WINFIELD  S.  HANCOCK, 
Mqjor-Generalf  Commanding, 


War  Department, 
WashingUm  CUy,  April  3,  1878. 
Sir  :  In  reply  to  your  letter  of  the  21st  February  last,  inolosingdraught  of  a  bill  for 
the  relief  of  Dr.  J.  R.  Bailey,  Henry  Van  Allen,  and  Jacob  A.  T.  Wendell,  also  map  of 
a  part  of  the  Fort  Mackinac  military  reservation,  I  have  the  honor  to  invite  your  at- 
tention to  the  inclosed  copy  of  a  report  of  M^.  A.  L.  Hough,  Twenty-second  In£antry, 
commanding  Fort  Mackinac,  and  indorsement  of  Mi^or-General  Hancock. 

The  department  concurs  in  the  views  of  M%|or  Hough  and  General  Hancock,  and 
holds  that  the  survey  of  Migor  Weitzel  is  correct ;  at  the  same  time  a  bill  as  proposed 
by  M%jor  Hough  will  meet  the  approval  of  the  department,  the  land  referred  to  being 
of  no  use  for  militarv  purposes. 
I  return  the  draught  and  bill,  as  requested. 
Very  respectfully,  your  obedient  servant, 

GEO.  W.  McCRABY, 

Secretary  of  War, 
Hon.  T.  W.  Ferry,  United  States  Senate, 
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War  Dkfartmrnt, 
WashingUm  City,  May  31, 1^8. 
Sir:  In  reply  to  your  letter  of  the  23d  iastant,  inquiring  as  to  the  valne  per  aere  of 
a  tract  of  laud  in  Mackinac,  ceded  to  E.  A.  Franks,  I  have  the  honor  to  state  thstthe 
official  records  show  that  the  oommission  appointed  by  the  Secretary  of  War,  by  yir- 
tue  of  a  proyision  of  the  act  of  March  2,  1871,  ceding  said  land,  appraised  the  tract  it 
$10  per  acre,  and  estimated  the  areafat  sixteen  acres,  more  or  less.    The  area  esUlh 
lished  by  the  commissioners  and  laid  out  by  M%jor  Weitzel  is  14^1  acres. 
Very  respectfully,  your  obedient  servant, 

GEO.  W.  McCRARY, 

SecrttQiry  of  JFor. 
Hon.  T.  W.  Fkrry,"  I7ni(«rf  States  Smote, 
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June  4, 1878.— Ordered  to  be  printed. 


Mr.  Spencer,  from  the  Committee  on  Military  AlBfairs,  submitted  the 

following 

REPORT: 

[To  accompany  bill  S.  485.] 

Ihe  Committee  on  Military  Affairs^  to  whom  was  referred  tlie  bill  (iS^.  485) 
to  repeal  certain  provisions  of  the  a>cts  of  Congress  making  appropriations 
for  ihe  support  of  the  Army,  approved  June  16, 1874,  and  March  3, 1876, 
respectively,  have  had  the  same  under  consideration^  and  submit  the  fol- 
lowing report : 

It  appears  by  the  act  of  Congress  approved  June  16, 1874,  being  the 
appropriation  bill  for  the  support  of  the  Army,  it  was  provided  <^  that 
no  part  of  the  money  appropriated  by  this  act  shall  be  paid  to  any  railroad 
company  for  the  transportation  of  any  property  or  troops  of  the  United 
States  over  any  railroad  which,  in  whole  or  in  part,  was  constructed  by  the 
aid  of  a  grant  of  public  land,  on  the  condition  that  such  railroad  should  be 
<  a  public  high  way  for  the  use  of  the  Governmentof  the  United  States,  free 
from  toll  or  other  charge,'  or  upon  any  other  conditions  for  the  use  of  such 
road  for  such  transportation;  nor  shall  any  allowance  be  made  out 
of  any  money  appropriated  by  this  act  for  the  transportation  of  officers 
of  the  Army  over  any  such  road  when  on  duty  and  under  orders  as  a 
military  officer  of  the  United  States  f  and  by  the  Army  appropriation 
act  approved  March  3, 1875,  it  was  further  provided  "  that  no  money 
shall  hereafter  be  paid  to  any  railroad  company  for  the  transportation 
of  any  property  or  troops  of  the  United  States  over  any  railroad  which, 
in  whole  or  in  part,  was  constructed  by  the  aid  of  a  grant  of  public  land 
on  the  condition  that  such  railroad  should  be  a  public  highway  for  the 
use  of  the  Government  of  the  United  States  free  from  toll  or  other 
charge,  or  upon  any  other  conditions  for  the  use  of  such  road  for  such 
transportation ;  nor  shall  any  allowance  be  made  for  the  transportation 
of  officers  of  the  Army  over  any  such  roads  when  on  duty  and  under 
orders  as  military  officers  of  the  United  States." 

In  each  of  these  acts  it  was  further  provided :  *<  But  nothing  herein  con- 
tained shall  be  construed  as  preventing  any  such  railroad  from  bringing 
a  suit  in  the  Court  of  Claims  for  the  charges  for  such  transportation  and 
recovering  for  the  same  if  found  entitled  thereto  by  virtue  of  the  laws 
in  force  prior  to  the  passage  of  this  act,"  either  party  having  the  right 
of  appeal  to  the  Supreme  Court  of  the  United  States. 

Under  the  provisions  of  these  acts  the  Lake  Superior  and  Mississippi^ 
and  the  Atchison,  Topeka  and  Santa  Fh  Bailroad  Companies  brought 
suit  in  the  Court  of  Claims  for  the  charges  for  such  transportation,  and 
the  cases  being  heard  upon  appeal,  the  Supreme  Court  of  the  United 
States  held  as  follows :  "  We  are  of  the  opinion  that  the^reservati 
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question  secures  to  the  goverament  ouly  a  free  use  of  the  railroads  con- 
cerned,  and  that  it  does  not  entitle  the  government  to  have  troops  or 
property  transported  by  the  companies  over  their  respective  roads  free 
of  charge  for  transporting  the  same,"  and  gave  judgment  in  conformity 
i¥ith  the  principles  of  this  opinion ;  that  is  to  say,  awarding  to  each  of 
them  ^compensation  for  all  transportation  performed  by  them  respect- 
ively of  troops  and  property  of  the  government  (excepting  the  mails), 
subject  to  a  fair  deduction  for  the  use  of  their  respective  railroads." 
(3  Otto,  442.) 

This  bill,  therefore,  is  to  carry  into  practical  effect  the  decision  of  tbe 
Supreme  Court  of  the  United  States  by  which  the  judgment  of  the 
Court  of  Claims  was  reversed,  and  a  new  decree  ordered  to  be  made  in 
favor  of  the  petitioners,  in  conformity,  as  above  stated,  with  the  prin- 
ciples of  the  opinion  of  the  said  Supreme  Court,  by  which  all  the  land- 
grant  railroad  companies  from  which  moneys  have  been  withheld  by 
the  government  on  account  of  transportation,  in  accordance  with  the 
said  several  acts  of  Congress  named,  may  be  paid  now  and  hereafter 
the  moneys  found  to  be  due  them,  without  invoking  the  aid  of  the 
coarts  in  each  separate  case. 

The  late  Secretary  of  War,  the  Hon.  J.  D.  Cameron,  transmitted  to 
the  Senate  at  the  second  session  of  the  Forty-fourth  Congress,  March  3, 
1877,  a  report  of  the  then  Second  Comptroller  of  the  Treasury,  in  rela- 
tion to  the  said  decision  of  the  Supreme  Court  in  the  matter  of  land- 
grant  railroads,  as  follows  (See  Ex.  Doc.  !Xo.  45,  44th  Congress,  2d  ses- 
sion) : 

Letter  from  the  Secretary  of  War,  transmitting  a  report  of  ike  Second  ComptroUer  of  tkt 
Treasury  in  relation  to  the  decision  of  the  Supreme  Court  in  the  matter  of  land-ffrant  rail- 
roads,—March  3, 1877. -— Referred  to  the  Committee  on  Railroads  and  ordered  to  be  printed. 

War  Departmbnt,  March  2, 1877. 
The  Secretary  of  War  has  the  honor  to  transmit  to  the  United  States  Senate  and 
House  of  Representatives  a  report  irom  the  Second  Comptroller  of  the  Treasory,  vid 
accompanying  papers,  relative  to  the  decision  of  the  Snpreme  Conrt  in  the  matter  of 
land-grant  railroads;  and  in  accordance  with  the  recommendation  of  the  Second 
Comptroller  and  the  Qaartermaster-General,  he  has  the  honor  to  reoommend  soch 
lejj^isiation  as  will  remove  the  prohibition  imposed  by  law  upon  any  payment  to  tbeee 
railroad  companies,  and  provide  a  mode  for  ascertaining  the  "  fair  dedaciion '^  meo- 
tioned  in  the  decision  of  the  Supreme  Court,  to  which  the  government  is  entitled. 

J.  D.  CAMERON, 

Secretary  of  War. 

Patmaster-Qeneral's  Office,  War  DspARTHEzrr, 

Washington  January  25, 1877. 

Sir  :  I  have  the  honor  to  inclose  herewith  a  copy  of  the  recent  decision  of  the  Sa- 
preme  Court,  which  I  have  just  received  from  the  clerk  of  tbe  court,  in  the  cases  of  the 
Lake  Superior  and  Mississippi  Railroad  Company  aud  the  Atchison,  Topeka  and  S&nU 
F^  Railroad  Comoany  vs.  the  United  States. 

I  submit  that  the  effect  of  this  decision  is  to  reduce  the  namber  of  "  free  railrosds  " 
for  travel,  over  which  no  mileage  can  be  paid,  under  the  act  of  July  24, 1876.  In  Gen- 
eral Orders  No.  97,  of  September  8,  1876  (copy  herewith),  a  list  is  given,  furnished  by 
the  Second  Comptroller,  of  the  railroads  ''  on  which  the  troops  or  the  United  States 
are  entitled  to  be  transported  free  of  charge.''  In  reference  to  a  large  share  of  these 
roads  (about  three-fourths)  the  legislation  was  identical  with  that  concerning  the  two 
railroads  above  named. 

I  recommend  that  the  question  be  submitted  to  the  Second  ComptroUer,  as  to  what 
roads  shall  now,  under  this  decision,  be  regarded  as  "  free  roads  ''under  the  mileage- 
law  of  July  24, 1876.  Said  modified  list  should,  of  course,  be  announced  to  the  Arm.T 
in  a  general  order. 

The  act  of  Mareh  3,  1875  (page  74,  vol.  18,  Statutes),  provides  for  submitting  this 
question  to  the  Court  of  Claims,  as  quoted  in  the  Quartermaster's  table  of  May  ClS75. 
Besides  this  table,  I  inclose  herewith  General  Orders  No.  98  of  1872,  and  General  Or- 
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pen  No.  97«ol  1876,  which  contain  as  much  information  on  this  sabjeot  as  I  have  at 
command. 

Very  respectfally,  your  obedient  servant/ 

BENJ.  ALVORD. 
PaymoBieir-General  United  States  Army. 
The  Hon  I  the  Secretary  of  War. 

Respectfully  referred  to  the  Hon.  Second  U>  in  •itroller  for  decision.] 
By  order  of  the  Secretary  of  War.  I 

H.  T.  CROSBY, 

Chief  Cleric 
January  2o,  1877. 

Treasury  Department, 
Second  Comptroller's  Office, 

February  7, 1877. 
Sir  :  I  have  received  and  considered  the  letter  of  the  Paymaster-General,  of  the  35tb 
ultimo,  the  decision  of  the  Supreme  Court,  and  other  papers  inclosed  therewith,  whicbi 
yon  referred  to  me  on  the  26th  idem. 

The  Paymaster-General  submits  that  the  effect  of  this  decision  of  the  Supreme  Court 
is  to  reduce  the  number  of  *^  free  roads  "  for  travel  over  which  no  milease  can  be  paid« 
under  the  act  of  July  24, 1876,  and  recommends  that  the  question  be  suomitted  to  the 
Second  Comptroller  as  to  what  roads  shall  now,  under  this  decision,  be  regarded  as  • 
free  roads  under  said  act  of  1876. 

The  decision  of  the  Supreme  Court  referred  to  was  rendered  at  October  term,  1876, 
in  the  cases  of  '*  The  Lake  Superior  and  Mississippi  Railroad  Company  v«.  The  United 
States,''  and  **  The  Atchison,  Topeka  and  Santa  F^  Railroad  Company  vs.  The  United 
States,''  appealed  from  the  Court  of  Claims.  The  cases  turned  upon  the  oonstruotion 
that  should  be  given  to  the  clause  in  the  act  of  1864  which  declares  that  '*  the  said 
railroad  shall  be  and  remain  a  public  highway  for  the  use  of  the  GoYemment  of  the 
United  States,  free  from  all  toll  or  other  charge  for  [upon]  the  transportation  of  any 
property  or  troops  of  the  United  States,''  and  the  court  hold  **  that  the  reservation  in  < 
question  secures  to  the"  government  only  a  free  use  of  the  railroads  concerned,  andi 
that  it  does  not  entitle  the  government  to  have  troops  or  property  transported  by  the? 
companies  over  their  respective  roads  free  of  charge  for  transporting  the  same."  Th6 
court  further  hold,  as  I  understand  it,  that  though  these  roads  are  entitled  to  compen- 
sation for  transporting  government  property  and  troops,  a  reasonable  statement 
[abatement]  should  be  made  for  the  frreis  use  of  the  roads  to  which  the  government  is 
entitled ;  that  is,  that  these  roads  must  receive  compensation  for  all  transportation  per- 
formed by  them  for  the  government  (except  of  the  mails),  subject  to  a  fair  deduction  for 
the  use  of  their  roads. 

The  purport  of  this  decision  is  plaio  enough',  and  seems  to  be  diametiically  opposed 
to  the  construction  heretofore  maintained  by  Congress,  as  well  as  by  the  War  Depart- 
ment and  the  accounting-officers. 

The  act  of  16th  June,  1874  (18  Stats.,  74),  making  appropriation  for  the  support  of 
the  Army.  &c.,  provides  *'  that  no  part  of  the  money  appropriated  by  this  act  snail  be 
paid  to  any  railroad  company  for  the  transportation  of  any  property  or  troops  of  the 
United  States  over  any  railroad  which,  in  whole  or  in  part,  was  constructed  by  the  aid 
of  a  grant  of  public  lands  on  the  condition  that  snch  railroad  should  be  *  a  public  high- 
way for  the  use  of  the  Government  of  the  United  States,  free  from  toll  and  other  charge,' 
or  upon  any  other  conditions  for  the  use  of  such  road  for  snch  transportation ;  nor  shall 
any  allowance  be  made  out  of  any  money  appropriated  by  this  act  for  the  transportation 
of  officers  of  the  Army  over  any  such  road  when  on  duty  and  under  orders  as  a  military 
officer  of  the  United  States;  but  nothing  herein  contained  shall  be  construed  as  pre- 
venting any  such  railroad  from  bringing  a  suit  in  the  Court  of  Claims  for  the  charges 
for  such  transportation,  and  recovering  &r  the  same,  if  found  entitled  thereto  by  virtue 
of  the  laws  in  force  prior  to  the  passage  of  this  act."  The  act  of  22d  June,  1874  (18 
Stnts.,  133),  to  supply  deficiencies,  &c.,  makes  a  similar  provision  as  to  money  appro- 
priated thereby. 

The  prohibition  in  these  act^  applies  only  to  the  moneys  appropriated  in  said  acts, 
but  in  the  act  of  3d  March,  1875  (18  Stats.,  452),  the  prohibition  is  expressed  in  general 
terms  and  made  to  apply  to  all  appropriations,  it  provides  'Hhat  no  money  shall 
hereafter  be  paid  to  any  railroad  company  for  the  transportation  of  any  property  or 
troops  of  the  United  States  over  an^  railroad  which,  in  whole  or  in  part,  was  con- 
structed by  the  aid  of  a  grant  of  public  land,  on  the  condition  that  such  railroad  should 
be  a  public  highway  for  the  use  of  the  Government  of  the  United  States,  free  from  toll 
or  other  charge,  or  upon  any  other  conditions  for  the  use  of  such  road  for  such  transport 
tatioD  ;  nor  shall  any  allowance  be  made  for  the^transxmrtatiou  of  officers,"  &c.,  withj 

Digitized  by  V^OOQIC 


4        APPROPRIATIONS  FOR  SUPPORT  OF  THE  ARMY, 

provisions  similar  to  those  id  the  act  of  1874,  for  suit  in  the  Conrt  of  Claims  if  not  barred, 
rijrht  of  ai)i)eal  to  Supreme  Court,  &c. 

This  act  of  24th  July,  1876  (Sess.  Laws,  100),  uses  somewhat  different  language.  It 
luakes  a  negative  provision ''that  when  any  officer  travels  under  orders,  and  is  not 
furnished  transportation,  *  *  or  on  any  railroad  on  which  the  troops  and  supplies 
of  the  United  States  are  entitled  to  be  transported  free  of  charge,  he  shall  l>e  allowed 
eight  cenU  a  mile,"  &c.  The  intention  of  the  Congress  was  precisely  the  same,  sod 
the  railroads  referred  to  are  the  same,  in  my  opinion,  as  in  the  act«  of  1874  and  1875, 
above  cited.  But  whether  they  were  or  were  not,  the  general  provision  of  the  act  of 
^d  March,  1875,  "that  no  money  shall  hereafter  be  paid  to  any  railroad  company,"^., 
would  apply  to  the  act  of  1876,  and  to  all  other  subsequent  acts. 

Inasnmc'h,  therefore,  as  no  ap])ropriation  is  made  for  payment  of  transportation  to 
the  so-called  *'  free  roads,"  but,  on  the  contrary,  any  payment  to  them  was  expressly 
prohibited  by  law,  it  is  clear  that  no  such  payment  can  now  be  made,  nor  any  amoant 
be  allowed  to  said  roads,  notwithstanding  the  decision  of  the  Supreme  Conrt,  ontil  the 
law-making  power  shall  have  removed  the  prohibition  and  made  an  appropriatioo. 
^'No  money  shall  be  drawn  from  the  Treasury  but  in  oonsequence  of  appropriations 
made  by  law."    (Const.,  art.  1,  sec.  9.) 

Even  if  the  prohibition  were  removed,  I  do  not  see  how  the  accoan ting-officers  could 
settle  the  accounts  of  these  companies.  The  Supreme  Court  decides  that  these  compt- 
nies  shall  have  compensation  for  all  transportation  performed  by  them,  *^  subject  to  a 
fair  deduction  for  the  use  of  their  respective  railroads.^'  The  accoan  ting-officers  have 
no.  rule  or  meajBure  by  which  they  can  ascertain  what  this  fair  deduction  would  be  in 
each  case.  So  that  there  seems  to  be  under  existing  laws  no  way  in  which  the  claims 
of  these  companies  can  be  settled,  except  by  auit  as  provided  for  in  the  acts  of  1874 
and  1875. 

In  reply  to  the  question  of  the  Paymaster-General,  therefore,  I  have  to  say  that  there 
is  not  now  any  reason  to  change  or  modify  the  list  of  '*  free  roads,"  or  the  established 
practice  in  regard  to  them. 

I  respectfully  suggest,  however,  that  steps  shonld  be  promptly  taken  at  the  War 
Department  to  call  tne  attention  of  Congress  to  this  decision  of  the  Sopreme  Court,  in 
order  that  the  prohibition  now  imposed  bv  law  upon  any  payment  to  these  railroad 
companies  mav  be  removed  by  the  law-making  power,  if  it  is  deemed  proper,  and  if 
that  is  done,  that  some  mode  mav  be  provided  for  ascertaining  the  "fair  deduction '^ to 
which  the  government  is  entitled. 

All  the  papers  referred  are  herewith  returned. 
Very  respectfully,  your  obedient  servant, 

C.  C.  CARPENTER, 

Comptroller, 

Hon.  J.  D.  Cameron, 

Secretary  of  War^  War  Department 

[First  indorsement.] 

Qcartermaster-Generai/s  Office, 
Washington f  D,  C,  February  23,  1877 
Respectfully  returned  to  the  honorable  Secretary  of  War. 
I  think  that  the  word  ''  statement,"  page  2,  is  a  clerical  error. 
That  the  statement,  page  3,  that  the  decision  of  the  Supreme  Court  is  diametrically 
opposed  to  the  doctrine  heretofore  maintained  by  the  War  Department,  is  erroneous 
This  decision,  in  my  view  of  the  case,  exactly  supports  the  doctrine  always  held  by  the 
War  Department,  which,  however,  of  course,  since  the  legal  suspension  of  such  pay- 
ments by  act  of  Congress,  has  conformed  its  practice  to  the  new  law. 

I  agree  with  the  Second  Comptroller  in  recommending  that  the  honorable  the  Secre- 
tary of  War  call  attention  of  Congress  to  the  case. 

As  it  now  stands,  every  land-grant  railroad  company  concerned  must  file  its  claim  in 
the  Court  of  Claims  and  obtain  judgment  before  it  can  recover  any  payment.  Such 
judgment,  however,  would,  I  apprehend,  be  payable,  not  oat  of  appropriations  for 
Army  transportation,  but  out  of  tne  general  appropriations  to  pay  jadgments  of  the 
Court  of  Claims. 

M.  C.  MEIGS, 
Quartermaster-Generalf  Brevet  MaJor-OtHeral,  U,  S,  A, 

From  these  communications  it  appears  that  not  only  legislation  of 
Congress  is  necessary  to  carry  into  effect  the  decision  of  the  Sopreme 
Coart,  but  also  to  provide  a  rule  or  measure  by  whicb  the  accounting- 
officers  may  deduct  from  the  amounts  due  these  land-grant  railroad  com- 
panies a  fair  and  reasonable  sum  as  equivalent  for  the  right  reserved  by 
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law  to  the  goverDment,  to  place  its  own  motive  power,  rolling-stock,  and 
train  operatives  upon  the  road,  and  transport  its  property  and  troops 
"  free  from  toll  or  other  charge." 

lu  view  of  the  decision  of  the  Supreme  Court,  it  necessarily  follows 
that  the  moneys  withheld  by  authority  of  the  several  acts  of  Congress 
referred  to,  must  now  be  paid  to  these  land-grant  railroad  companies  for 
all  transportation  performed  by  them  respectively  of  troops  and  prop- 
erty of  the  government,  excepting  the  mails,  subject  to  a  "fair  deduc- 
tion "  for  the  use  of  their  respective  railroads.  The  first  question  pre- 
sented is  the  propriety  of  general  le^slation  made  applicable  to  all  the 
railroad  companies  interested,  had  m  conformity  with  the  decision  of 
the  Supreme  Court,  by  which  each  company,  other  than  the  Lake  Supe- 
rior and  Missisippi,  and  the  Atchison,  Topeka  and  Santa  F6  Eailroad 
Companies,  may  have  the  benefit  of  the  decision  of  the  Supreme  Court, 
without  further  appeal  to  the  courts  in  each  individual  case.  Upon  this 
proposition,  your  committee  are  of  opinion  that  further  litigation 
should  be  avoided,  and  that  the  claims  of  these  railroad  companies 
should  be  adjusted  upon  principles  settled  by  the  decision  of  the  Su- 
preme Court,  had  in  the  test  eases  of  the  two  railroad  companies  herein- 
before mentioned. 

The  second  and  remaining  question  to  be  determioed  is  the  quantum 
meruit  of  the  "  fair  deduction''  to  be  withheld  from  the  payments  made 
these  railroad  companies,  so  that  the  accounting-officers  of  the  govern- 
ment may  be  enabled  to  settle  the  accounts  on  a  fixed  principle  or  rule 
of  measurement  alike  fair  and  equitable  to  the  government  and  the 
roads  interested. 

The  Secretary  of  War,  upon  being  addressed  by  the  chairman  of  your 
committee  and  requested  to  furnish  information  respecting  tha  amount 
withheld  from  these  railroad  companies,  and  the  number  and  names  of 
the  same,  replies  as  follows : 


War  Dkpaktment,  Washington  City,  April  12, 1878. 
Sir  :  In  response  to  yoar  request  to  be  informed  as  to  what  amount  of  money  has 
been  withheld  from  land-grant  railroads  under  the  acts  of  June  16, 1874,  and  March  3, 
1875,  and  the  number  and  names  of  railroads  from  which  the  amount  is  so  withheld,  I 
have  the  honor  to  inclose  herewith  a  copy  of  report  from  the  Quartermaster-Qeneral 
on  the  subject. 

Very  respectfully,  your  obedient  servant, 

GEO.  W.  McCRARY, 
♦  Secretary  of  War, 

Hon.  George  E.  Spencer, 

Chairman  of  Committee  on  Milifary  Affairs,  United  States  Senate, 

B. 

War  Dkpartmknt, 
Quartehmaster-General's  Office, 

Washinijton,  D,  C,  March  26,  1878. 
Sir  :  I  have  the  honor  to  return  herewith  the  communication  of  the  chairman  of  tho 
Committee  on  Military  Affairs,  United  States  Senate,  dated  March  20,  187H,  requestiiifr 
to  be  informed  what  amount  of  money  is  now  withheld  by  the  government  from  land- 
grant  railroads,  under  acts  of  June  16, 1874,  and  March  3,  1875.  Also,  the  number  aud 
names  of  railroads  from  which  the  amount  is  so  withheld. . 

This  office  is  unable  to  give  the  information  desired,  with  any  certainty. 
Not  expecting  to  be  paid,  these  land-grant  railroads  have  generally  withheld  their 
bills,  including  the  evidences  of  service,  bills  of  lading,  orders  for  transportation   of 
troops,  &c.,  in  order  to  present  them  whenever  the  controversy  between  tnem  and  the 
government  is  finally  settled. 

It  is  estimated  in  this  office  that  the  amounts  earned  by  militaiy  transportation  oa 
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these  railroads  will  average  abont  $360,000  a  year;  say  since  Jane,  1874,91)060,000, say 
one  millioD  of  dollars. 
A  table  of  land-fj^rant  railroads  is  herewith  inclosed. 
Very  respectfully,  your  obedient  servant, 

M.  C.  MEIGS, 
Quartermasier-General,  Brevet  Major-Generalj  U,8,J, 
The  Hon.  Secretary  of  War. 

A  true  copy. 

HENRY  C.  HODOES, 
DfputylQMrtermaeUr'Get^eral,  U.  6,  A. 

It  is  deemed  proper  by  yoar  committee  to  append  the  following  letter, 
transmitted  to  the  House  of  Representatives  by  the  present  Secretary  of 
War,  reviewing  the  recommendations  of  his  predecessor  in  the  matter 
herein  considered : 

[House  Ex.  Doc.  No.  20.    Forty 'fifth  Con^^ress,  Second  session.] 

Letter  from  the  Secretary  of  War  relative  to  a  decision  of  the  Supreme  Court  upon  ike  ma/- 
ter  of  x)ayment8  to  land-grant  railroads. 

Deckmber  10,  1877.— Referred  to  the  Committee  on  the  Judiciary  and  ordered  to  be 

printed. 

War  Department, 
Washington  City,  December  7,  1677. 

The  Secretary  of  War  has  the  honor  to  invite  the  attention  of  the  House  of  Repre- 
sentatives to  the  letter  of  his  predecessor,  dated  March  2, 1877,  transmitting;  a  report 
of  the  Second  Comptroller  of  tne  Treasury  in  relation  to  the  decision  of  the  Sapreme 
Conrt  in  the  matter  of  land-crant  railroads.  (Pahlished  in  Senate  £x.  Doc.  No.  45, 
•Forty-fourth  Congress,  second  session.) 

No  action  having  heen  taken  in  the  case,  he  has  the  honor  to  renew  the  recommenda- 
tion contained  in  the  letter  above  referred  to,  that  such  legislation  be  had  *'  as  will 
remove  the  prohibition  imposed  by  law  upon  any  payment  to  these  railroad  oompKsniee, 
and  provide  a  mode  for  ascertaining  the  *  fair  deduction '  mentioned  in  the  decision  of 
the  Supreme  Court  to  which  the  government  is  entitled." 

Bespectfully  submitted. 

GEO.  W.  McCRART, 

Secretary  of  War. 

The  Speaker  of  the  Souse  of  BepresentaUvea. 

It  will  be  observed  that  over  $1,000,000  are  now  withheld  by  the  gov- 
ernment from  these  railn)ad8  on  acoonnt  of  transportation,  subject  to 
settlement  in  accordance  with  the  decision  of  the  Sapreme  Court.  It 
appears  from  the  record  that  the  Quartermaster-General  has  hereto- 
fore made  a  deduction  of  one-third,  or  thirty-three  and  one-third  per 
cent.,  in  settling  accounts  for  transportation  with  these  land-grant  nul- 
roads,  and  which  deduction  was  received  and  assented  to,  either  tac- 
itly or  otherwise,  by  several  of  the  railroad  companies.  The  Quarter- 
master-General made  this  estimate,  based  upon  his  opinion  and  Judg- 
ment, which,  although  he  deemed  it  fair  and  equitable,  was  necessarilj 
arbitrary,  there  being  no  rule  by  which  he  could  accurately  determine 
the  cost  of  moving  trains  and  operation  upon  each  road.  He  considered 
that  a  deduction  of  one-third  from  the  rates  at  which  other  railroads 
agreed  to  transport  public  property  and  troops  would  be  t^e  equivalent 
of  any  toll  or  charge  for  the  use  of  the  road  itself,  without  looking  into 
the  percentage  of  cost  of  maintenance  of  way  to  operating  expenses,  the 
percentage  of  operating  expenses  to  gross  earnings,  and  the  percentage 
of  cost  of  maintenance  of  way  to  gross  earnings,  matters  which,  in  the 
advancement  of  railway  science,  now  receive  the  consideration  of  experts 
and  are  reduced  to  actuary  tables  with  as  much  care  and  precision  bs 
any  other  branch  of  business,  public  or  private.  It  is  true,  the  Quarter- 
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master-General  could  not,  unless  at  great  trouble,  perhaps  largely  in 
excess  of  the  facilities  at  his  disposal,  determine  the  question  upon  the 
scientific  table-rates  adopted  and  recognized  by  railroad  authorities. 
Hence  it  was,  he  was  compelled  to  fix  an  abitrary  rate,  based  upon  his 
judgment,  in  the  absence  of  such  information  or  of  directory  law  in  the 
premises. 

To  this  rate  of  one-third  deduction,  a  large  proportion  of  the  land- 
grant  railroads  object,  protesting  that  the  same  is  in  excess  of  the  ^^fair 
deduction  "  which  must  be  made  as  return  to  the  goyernment  for  "toll," 
as  shown  by  the  actuary  tables  of  railway  operation.  In  the  case  of 
the  Atchison,  Topeka  and  Santa  Fe  Bailroad  Company,  the  record  shows 
that  the  company  considered  their  services  as  rendered  under  an  under- 
stood contract,  and  that  they  did  not  claim  more  from  the  government 
than  was  so  understood  when  the  service  was  rendered. 

The  following  is  the  decision  of  the  Supreme  Court  of  the  United 
States  recently  delivered  by  Mr.  Justice  Field,  by  which  it  will  be 
observed  that  the  court  held  that  the  Atchison,  Topeka  and  Santa  F6 
£ailroad  had  no  right  to  object  to  the  deduction  of  one-third  since  the  evi- 
dence failed  to  show  that  the  reduction  agreed  upon  between  the  com- 
pany and  the  War  Department  was  not  a  fair  one,  and  that  if  the  author- 
ity of  the  War  Department  to  make  such  contract  or  agreement  does 
not  now  exist,  there  can  be  no  doubt  that  it  did  so  exist  when  the  services 
were  rendered. 

[SUPREME  COURT  OF  THE  UNITED  STATES.] 
No.  875.— October  T£bm,  1877. 
The  Unfted  States,  appiJllants,  K  ^^^^  ^^^  ^^^  Court  of 


Atchisox,  Topeka  and  Santa  F6  Railroad  Company.  )    CUims. 

Mr.  Justice  Field  delivered  the  opinion  of  the  court. 

The  queetion  originally  involved  in  this  case,  and  decided  at  the  October  term  of 
1876,  was  whether  the  provisions  contained  in  the  land  grant  to  the  company,  that  its 
road  should  be  a  public  highway  for  the  use  of  the  Government  of  the  United  States, 
free  from  all  toll  or  other  charge  for  transportation  of  its  property  and  troops,  not  only 
entitled  it  to  the  free  use  of  the  road,  but  also  to  have  the  transportation  made  by  the 
company  without  charge.  The  company  claimed  that  the  use  of  the  road  was  all  that 
could  be  required  of  it.  The  government,  insisting  that  it  was  also  entitled  to  have 
such  transportation  without  charge,  refused  compensation  therefor,  and  referred  the 
matter  to  the  Court  of  Claims  for  determination.  That  court  estimated  the  cost  of  the 
transportation  according  to  the  ordinary  tariff-rates  of  the  road  with  other  parties  for 
similar  services,  after  making  a  deduction  of  one-third  from  the  rates.  This  deduction 
had  been  deemed  by  the  War  Department,  upon  oarefnl  consideration,  to  be  the  equi- 
valent of  any  toll  or  charge  for  the  use  of  the  road  itself,  and  upon  that  basis  the  ser- 
vices had  been  rendered.  But  the  judges  of  the  Court  of  Claims,  being  equally  di- 
vided upon  the  question  of  the  liability  of  the  United  States  to  make  any  compensa- 
tion, gave  judgment  |7ro  forma  in  their  favor  against  the  company.  On  appeal  this 
court  reversed  the  judgment,  holding  that  the  government  was  entitled  only  to  the 
free  use  of  the  road,  and  that  compensation  must  be  made  for  the  transportation,  with 
a  fair  deduction  for  such  use.  The  case  was  accordingly  remanded  with  directions  to 
enter  a  new  decree  awarding  compensation  with  such  deduction. 

On  the  return  of  the  case  to  the  court  below  the  claimant  moved  for  indgment  for 
the  amount  previously  found  according  to  the  ordinary  tariff-rates,  less  the  deduction 
of  one-third,  as  established  by  the  War  Department.  By  agreement  of  the  parties, 
such  Judgment  was  entered,  the  government  reserving  the  ri^ht  to  show  that  a  judg- 
ment for  that  amount  was  not  required  by  the  mandate  of  this  court,  aud,  if  it  should 
be  so  decided,  to  try  the  question  as  to  what  was  a  fair  deduction. 

On  the  subsequent  hearing  of  the  point  reserved,  which  was  had  upon  a  motion  to 
set  aside  the  judgment,  the  opinions  of  eminent  **  railroad  experts  "  were  read,  by  stipu- 
lation of  the  parties,  to  show  what  would  be  a  fair  deduction  from  the  ordinary  tariff 
rates  for  the  use  of  the  road.  There  would  seem  to  have  been  some  difference  of  opin- 
ion among  the  experts,  but  their  evidence  failed  to  show,  in  the  opinion  of  the  court, 
that  the  reduction  agreed  upon  between  the  parties  and  the  War  Department  was  not 
a  fair  one.    On  the  trial  of  the  case  it  was  not  pretended  by  the  claimant  that  the 
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amount  was  arbitrarily  fixed,  or  that  it  was  illegal  or  oppresaive,  or  by  the  gcvem- 
ment  that  any  greater  dednction  shonld  have  been  made.  Nor  was  the  aathority  of 
the  War  Department  to  make  an  arrangement  of  this  kind  questioned,  if  under  the  law 
the  government  was  liable  for  the  transportation.  If  such  authority  do  not  now  exist, 
as  contended,  under  the  subsequent  legislation  of  Congress,  and  upon  which  point  we 
express  no  opinion,  there  can  be  no  doubt  of  its  existence  when  the  services  were  ren- 
dered for  which  compensation  is  claimed  here. 

We  are  of  opinion  that  the  mandate  of  this  court  was  fully  complied  with  by  the 
Court  of  Claims,  and  its  judgment  is  therefore  affirmed. 

This  decision  implies  a  qaestion  whether  the  dednction  of  one-third 
made  by  agreement  by  one  road  is  binding  upon  all.  Upon  this  point 
the  connsel  for  the  land-grant  railways,  in  a  printed  brief,  filed  in  the 
record,  cite  the  case  of  the  Mobile  and  Ohio  Eailroad  Company  to  shov 
that,  in  the  opinion  of  the  Attorney-Qeneral,  the  deduction  of  one-thiri 
made  by  the  Quartermaster-General,  as  a  matter  of  contract  in  onecas€, 
cannot  be  held  as  affecting  other  roads  not  so  contracting  or  agreeing. 

Your  committee  extract  the  following  from  the  brief: 

"  The  construction  affirmed  by  the  Supreme  Court  was  held  by  the  executive  depart- 
ments of  the  government ;  but  the  amount  deducted  for  the  right  of  the  ffovemmeit 
to  use  the  roads  was  excessive,  as  wiU  hereafter  be  shown.  (Bee  letter  of  the  Quarter- 
master-General  herewith,  marked  A.)  The  accounting  officers  of  the  Treasnrv  in^- 
riably  made  settlements  in  favor  of  railroads  which  had  received  grants  of  lands  npou 
the  conditions  named  in  the  acts  of  June  16,  1874,  and  March  3, 1875,  up  to  the  pa«- 
Baee  of  these  acts. 

"  The  Attorney -Qenftral  (concurring  in  the  opinion  of  the  Assistant  Attorney  Geosral 
and  Solicitor-General)  has  gone  so  far  as  to  say  that  the  "  deduction"  of  33i  per  oent. 
made  by  the  Quartermaster-General  ''  has  no  fovee  except  as  a  matter  of  contract  be- 
tween the  parties,  and  because  one  or  ten  or  twenty  railroads  had  assented  to  the 
deduction,  gives  no  right  to  make  a  similar  deduction  from  the  rates  aUowed  by  a 
special  contract  to  a  twentv-first  railroad ;  the  only  force  which  such  a  oompositioa 
can  have  beiuff  merely  that  of  a  contract  between  the  government  and  each  of  tlie 
railroads  which  agrees  that  it  should  be  substituted  for  tA«  right  poswned  hg  the  gortm- 
ment  of  uiing  the  railroads  with  its  own  engines  and  oars,"  (Opinion  in  the  case  of  the 
Mobile  and  Ohio  Railroad  Company,  14th  Opinions,  592.) 

''The  case  considered  by  the  Attorney-General  arose  out  of  a  contract  to  pay  the 
Mobile  and  Ohio  Railroad  Company  certain  rates  for  the  transportation  of  i^vemmeoK 
troops  and  supplies.  In  this  opinion  there  \b  no  mention  made  of  any  right  of  the 
f^ovemment  other  than  the  right  to  "  use  the  road  itself  for  the  purpose  of  transport- 
ing the  troops  and  supplies  free  from  toll  or  other  charge."  If  the  right  to  have  its 
troops  and  supplies  transported  free  from  toll  or  other  charge  existed,  any  oontrsct 
to  pay  for  such  transpor&tion  would  be  clearly  illegal  and  void.  It  is  not  to  be  sop- 
posed  that  the  honorable  Attorney-General,  the  Solicitor-General,  and  the  Antstaot 
Attorney-General  would  jointly  proceed  to  interpret  an  illegal  and  void  contract ;  or, 
in  other  words,  to  place  a  construction  upon  what  was  no  contract  at  alL" 

From  this  opinion  of  the  Attorney-General  it  is  clear  that  the  ^'  dednc- 
tion "  made  by  agreement,  as  in  the  case  of  the  << Atchison,  Topeka  and 
Santa  F6  Railroad,"  cannot  be  held  to  apply  to  other  railroads  not  so  con- 
tracting or  agreeing,  and  hence  that  such  roads  have  the  right  to  demnr 
to  the  one-third  dednction  to  show  that  it  is  excessive  and  not  within  the 
meaning  of  the  ^^fair  dednction,"  as  contemplated  and  directed  by  the 
decision  of  the  Snpreme  Court.  The  question  respecting  what  shall  he 
determined  as  to  the  past  and  future  services,  must  be  met  and  pro- 
vided for  by  appropriate  legislation,  to  cover  the  cases  of  those  land- 
grant  railroads  which  have  suffered  the  arbitrary  deduction  of  one-third 
free  from  stipulation,  contract,  or  agreement. 

The  counsel  for  these  companies,  insisting  that  the  thirty-three  and 
one-third  per  cent,  deduction  heretofore  made  by  the  Quartermaster- 
General  is  excessive,  offer  the  following  argument  and  table  in  their 
printed  brief: 

"  There  remains  to  be  considered  the  question  of  what  is  a  fair  deduction  for  the 
right  to  use  the  road  f 

"Ah  before  stated,  the  Secretary  of  War  agreed  with  the  President  of  the  II liooi^ 
CeiUral  nailrond  Company  for  a  deduction  of  thirty-throe  and  one-third  jier  rentnoit 
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bnt  this  was  under  the  pressure  of  peculiar  circumstances ;  the  amount  thus  agreed 
upon  was  adopted  as  a  rule  in  the  cases  of  other  roa^ls  without  their  consent  and 
regardless  of  the  fact  that  this  right  must  be  of  different  value  on  different  roads.  In 
the  case  of  the  Hannibal  and  Saint  Joseph  Railroad  Company,  however,  the  Quarter- 
master-General, under  the  joint  resolution  of  March  6, 1862  (12  Stat.,  614),  fixed  the 
compensation  at  the  military  tariff-ratea  with  a  reduction  therefrom  of  fifteen  per 
centum, ''  being  as  near  as  may  be  the  actual  cost  of  transportation '' ;  and  in  the  case 
of  the  raciHc  Railroad  of  Missouri,  he  fixed  the  compensation,  under  the  same  resolu- 
tion, at  military  rates  for  transportation  of  troops,  and  for  supplies  at  the  local  freight 
rates  of  the  company,  with  a  deduction  of  twenty-five  per  centum  on  all  accounts. 
(See  General  Orders  No.  24,  Q.  M.  G.  O.,  March  23, 1867.) 

*' We  have  prepared,  from  the  sworn  statements  of  the  proper  officer  of  the  respective 
companies,  a  table,  showing  the  value  of  the  right  of  way  reserved  to  the  government 
upon  fifteen  land-grant  railroads,  which  is  arrived  at  by  taking  the  percentage  of 
'maintenance  of  way '  to  the  gross  earnings  or  tariff-rates.    (See  Exhibit  C.) 

Throwing  out  the  Yicksburgh,  Shreveport,  and  Texas,  as  being  an  exceptional  road, 
mnning  through  an  alluvial  country  subject  to  frequent  inundations,  the  highest  per- 
centage is  28.15 ;  the  lowest,  12.05 ;  the  average  for  the  fourteen  roads  being  19.04. 
The  average,  including  the  Vicksburgh,  Shreveport,  and  Texas,  is  20.65.  The  only 
roads  upon  which  the  percentage  exceeds  twenty,  are  the  Vicksburgh  and  Meridian, 
the  South  and  North  Bahama,  Little  Rock  and  Fort  Smith  (upon  which  comparatively 
httle  transportation  is  performed),  and  the  Mobile  and  Ohio,  upon  which  the  percent- 
age is  but  20.48. 

''The  Saint  Ltouis,  Iron  Mountain  and  Southern,  the  Illinois  Central,  and  the  Saint 
Louis  and  San  Francisco,  long  and  important  roads,  show  an  average  of  but  fourteen 
per  centum." 


TabidaM,  statement  showing  value  of  the  right  of  way  reserved  to  the  United  States  Govern-' 
ment  in  the  acts  of  Congress  granting  lands  to  aid  in  the  construction  of  various  railroads. 


Name  of  railroad. 


^1 


Cbioago,  Milwaukee  and  Saint  Paal 

Saint  Loaia,  Iron  Mountain  and  Southern. 

MobUe  and  Ohio 

Illinois  Central 

Leaven wortii,  Lawrence  and  Galyeston . .., 

If isfloari  River,  Fort  Soott  and  Golf 

Mobile  and  Montgomery 

V icksbnrg,  Shreveport  and  Texas 

ViekabarsMuid  Meridian 

MJsaoari,  Kansas  and  Texas 

Missouri  Pacitio 

Soatfaem  and  North  Alabama 

Little  Rock  and  Fort  Smith 

Grand  Rapids  and  Indiana 

Saint  Louis  and  San  Francisco 


30 
83 


64.5 
55 


36i 

31 

27 

34.11 

47.66 

38 

31 


53.33 

59 

55 

63.77 

90.82 


56 


37.9 


74.05 
'51'" 


19.33 

12.05 

90.48 

14.05 

18 

15 

16.40 

43.25 

26.5 

17 

19.15 

25 

2a  15 

20 

15 


Average.. 


20.65 


Excluding  Yicksburg,  Shreveport  and  TexaS|  which  is  an  exceptional  case,  19.04 
per  cent. 

To  assist  in  determiniDg  the  question  as  to  what  percentage  of  deduc- 
tion would  be  fair  alike  to  the  government  and  the  land-grant  railway 
companies,  your  committee  have  deemed  it  proper  to  consider  statistics 
and  information  from  persons  of  known  experience  and  recognized  au- 
thority on  the  subject  of  railway  operation.  The  following  sworn  letter 
from  Mr.  O.  Chanute,  chief  engineer  and  assistant  general  superintend- 
ent of  the  Erie  Railway,  is  filed  with  the  record  by  the  counsel  repre- 
senting the  land-grant  companies,  by  which  it  would  appear  that  the 
I>erceutage  *' varies  from  16  to  24  per  cent,  upon  seven  old-established 
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railroads  in  a  well-settled  part  of  the  oountryy  where  the  development 
of  a  large  business  enables  the  rate  of  profit  to  be  reduced  to  a  mini- 
mnm — varying  from  12  to  30  per  cent,  of  the  *  tariff  rates'  apoa  newer 
roadSy  such  as  the  land-grant  railways:" 


Erie  Railway  Compaxy, 
Office  Gknkral  Superimtendekt, 

iV«r  Torky  January  19, 1877. 
memorandum. 

In  answer  to  the  qnestion, ''  What  percentage  of  the  tariff  rates  of  a  railroad  wooM 
be  a  fair  commutation  of  the  right  of  the  government  to  the  free  nse  of  its  road-bed, 
switches,  depots,  &.C.,  for  the  purpose  of  running  government  trains  over  it  f"  it  seems 
to  me  that  fairness  reqnires  that  this  percentage  should  be  ascertained  for  each  rail* 
road  in  accordance  with  its  then  governing  circumstances. 

The  government  right  above  described  is  supposed  to  be  a  right  to  ''  trackage  f  the 
railroad  furnishing  the  roadway  and  works,  maintaining  them,  and  repairing  the  dam- 
ages inflicted  by  the  trains.  The  percentage  songht  is  tne  relation  between  the  ooti  «f 
ihU  trackage  to  the  railroad  (which  varies  largely  upon  diiferent  roads  and  from  year 
to  year  upon  the  same  road,  but  which,  nevertheless,  can  be  reduced  to  an  average  for 
a  series  of  years  for  any  one  line),  and  the  tariff  rates. 

These  "  tariff  rates  "  include  the  profit,  and  vary  upon  different  articles,  fluctuate 
with  the  season,  and  differ  materially  from  road  to  road.  They  vary  on  the  same 
articles  for  lilce  distances  upon  different  parts  of  the  same  road,  as  competition,  local 
circumstances,  or  other  causes  compel  the  acceptance  of  more  or  less  profit. 

These  fluctuations,  in  two  variable  quantities,  make  it  very  diflloult  to  establish  a 
relation  between  them  which  shaU  be  fair  alike  to  the  government  and  to  the  different 
roads.  It  would  be  far  easier,  having  t^e  data  at  hand,  to  ascertain  the  percenta^ 
for  any  one  road  than  to  work  out  a  general  average,  which  (while  certainly  unfair 
to  many  roads),  shall  yield  the  government  an  average  commutation. 

I  have,  however,  made  an  approximation  from  some  data  now  at  hand  as  to  the  ccst 
and  tariff  charges  upon  seven  railroads  in  the  State  of  New  York  for  the  year  ending 
September  30, 1872. 


Proportion  ofooet  of  trackage  to  earnings  on  various  New  York  raUroOids,  fear  ending  5g»- 

temher  30, 1872. 

Boad. 

Eaminga. 

Cost  of  main, 
tenanoo.  way 
and  worka. 

Psnent- 

Xew  York  Central  and  Hudson  River  Railroad 

|35,SR0,S7S  87 

18,371,887  80 

16^713.350  83 

713.584  80 

fl.8S6,9»4  79 

1,748,915  85 

1.150.544  37 

$4, 468. 590  8S  i              IT 

Srie  Railway - 

3, 4H 186  99  !              It 

Lake  Shore  and  Michigan  Southern  Railroad 

3,530.30  »|              91 
1741739  89  1              91 

Syraonse,  Binffhamton  and  New  York  Railroad 

Sew  York  and  Harlem  Railroad 

430,7119  45                15 

495,94437                91 
973^87970               M 

Rome,  Watertown  ana  Ogdenabnrg  Railroad 

It  thns  appears  that  the  percentage  varies  firom  15  to  24  per  oent.  npon  7  old  estab- 
lished roads  in  a  well-settled  part  of  the  conntry  where  the  development  of  a  large 
bnsiness  enables  the  rate  of  profit  to  be  reduced  to  a  minimum. 

I  am  of  the  opinion  that  the  percentage  sought  for  will  vary  from  12  to  30  per  cent 
of  the  "  tariff  rates  "  npon  newer  roads,  snch  as  the  land-grant  railways,  but  that  it 
should  be  ascertained  separately  for  each  road  from  time  to  time  as  the  cost  of  main- 
tenance and  the  tariff  rates  materially  vary. 

O.  CHANUTJE. 

State  of  New  York, 

Southern  District  of  New  York: 
Before  me,  James  H.  Qilbert,  a  United  States  pommissiooer  in  and  for  the  district  aod 
State  aforesaid,  came  O.  Chanute,  chief  engineer  and  assistant  general  superintendent 
of  the  Erie  Railway,  who,  bein^  first  dnly  sworn,  doth  say,  that  the  foregoing  state- 
ment is  correct  to  the  best  of  his  knowledge  and  belief,  in  accordance  witii  the  data 
therein  set  forth,  which  have  been  carefully  compiled  by  him. 

O.  CHANUTE. 

Subscribed  and  sworn  to  before  me  this  19th  day  of  January,  1877. 

JAMES  H.  GILBERT, 
XT,  8,  Commissioner ,  Southern  District  of  New  York, 
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Your  coraniittee,  desiring  to  obtaia  information  for  their  guidance 
other  than  that  furnished  by  the  counsel  for  the  companies,  addressed 
a  letter  to  Col.  Albert  Fink,  railroad  commissioner  for  the  trunk  lines 
of  railways  at  New  York  City,-  a  gentleman  of  high  character,  recog- 
nized as  standard  authority  and  an  author  of  eminence  upon  the  sub- 
jects of  railroad  transportation  and  accounts,  requesting  his  opinion 
upon  the  matter  at  issue.  The  following  is  his  reply,  estimating  the 
average  cost  of  maintenatice  of  roads,  including  the  wear  of  iron  (on 
American  railroads)  at  about  25  per  cent.,  varying  from  20  to  40  per 
cent.,  and  the  average  percentage  of  operating  expenses  to  the  gross 
earnings  at  about  64  per  cent.,  varying  from  50  to  90  per  cent.,  and  in  a 
few  instances  to  100  per  cent.,  by  which  it  will  be  observed  that  the 
table  offered  by  the  counsel,  hereinbefore  quoted,  is  not  far  out  of  the 
w«iy : 

D. 

Office  of  Commissioner  Nrw  York  Central,  Erie, 
Pennsylvania,  and  Baltimore  and  Ohio  Railroads, 

Xo.3A6  Broadway y  New  york,Jpril  29,  1878. 
Dear  SSik  :  I  had  prepared  the  statistical  information  that  yon  requested  of  me,  aod 
had  drawn  certain  dedactioos  from  the  same,  but  I  find  that  my  results  are  so  much 
at  Tariance  with^hat  I  had  myself  anticipated  and  what  I  know  to  be  the  general 
Tiews  of  other  railroad  men  who  have  investigated  the  subject,  that  I  really  must  de- 
cline to  express  an  opinion  in  this  matter,  as  I  do  not  desire  to  take  the  responsibility 
of  ioflnencing  your  decision  without  verifying  my  own  deductions.  I  may,  however, 
«tate  the  general  facts  bearing  upon  the  decision  of  the  question  without  drawing  any 
deductions  therefrom. 

The  average  cost  of  maintenance  of  roads,  including  the  wear  of  iron  (on  American 
railroads),  is  about  25  per  cent.,  varying  from  20  to  40  per  cent.,  and  the  average  per- 
eentage  of  operating  expenses  to  the  gross  earnings  is  about  64  per  cent.,  varying  from 
60  to  90  per  cent,  and  in  a  few  instances  to  100  per  cent. 
Respectfully,  yours, 

ALBERT  FINK. 
Hon.  George  E.  Spencer, 

Chairman  Commiitee  an  Military  Affairn^ 

UniUdSttUea  Smote,  WaakingUmy  D,  C. 

From  the  careful  and  candid  maDner  which  characterises  Colonel 
Fink's  reply,  it  is  evident  he  has  given  the  matter  most  thorough  and 
deliberate  consideration,  and  your  committee  are  of  opinion  that  his  es- 
timate of  the  percentages  should  be  taken  as  reliable  authority  upon  the 
subject  of  railroad  operation.  Mr.  Chanute's  estimates  are  also  entitled 
to  high  consideration,  in  view  of  his  experience  as  chief  engineer  and 
assistant  general  superintendent  of  the  Erie  Railway,  and  neither  of 
the  gentlemen  appear  to  be  in  any  way  parties  in  interest  to  the  bill. 

Arguing  as  to  the  extent  of  the  right  of  the  government  to  use  these 
railways  as  public  highways,  and  as  reasoning  whereon  to  predictate  a 
liberal  adjudication  by  Congress  in  these  premises,  the  counsel,  in  the 
brief  filed  by  them,  urge: 

"No  argument  can  be  drawn  from  the  amount  of  the  srant  by  Congress  wbicb  would 
BQggest  an  entire  immunity  to  tbe  United  States  from  fare  and  freight,  when,  instead 
of  exercising  the  nndoubted  right  to  use  tbe  roads  as  public  highways,  the  corporations 
owning  them  were  ordered  tojftmieh  transportation. 

"Compensation  is  obtained  by  tbe  government  in  other  ways. 

"  The  bnilding  of  railroads  opens  up  the  country  to  settlement ;  it  provides  public 
highways  for  the  use  of  the  United  States  in  times  of  war,  the  value  of  such  highways 
heiufi  strikingly  illustrated  during  the  late  rebellion  {vide  evidence  of  General  6. 
H.  Thomas,  Report  No.  34,  U.  R.  Thirty-ninth  Congress,  second  session) ;  and  it  en- 
hances the  valne  of  the  lands  remaining  in  the  possession  of  the  United  States  along 
the  line  of  tbe  roads.  In  1862,  the  Judiciary  Committee  of  the  House  of  Representa- 
tives reported  that  the  price  of  lands  remaining  in  the  ownership  of  the  United  States 
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(a  moiety  of  the  whole)  along  the  line  of  snch  roads  had  already  doabled.    (Codj;. 
Globe,  part  2,  Sept.,  Thirty-seventh  Cone.,  186l-'62,  p.  605.) 

"  This  double  valne  was  placed  upon  tne  land  by  Congress  in  the  very  acts  making 
the  grants  to  the  States  for  the  construction  of  the  railroads.  ( Vtde  11  Stat.,  16,  or 
any  of  the  land  grant  acts.) 

''  It  is  not  necessary,  then ,  to  look  to  the  value  of  the  reservation  contained  in  the  pro- 
vision under  discussion  to  find  a  compensation  for  the  value  of  the  lands  granted. 

**  In  this  connection  we  desire  to  call  your  attention  to  the  fact  that  the  railroads 
have  not  received  all  the  lands  to  which  they  were  entitled  by  the  acts  making  the 
grants.  The  swamp-land  act  and  other  causes  have  largely  diminished  the  amount  of 
the  lands  granted.  By  a  comparison  of  the  acts  making  grants  with  the  reports  of 
the  Commissioner  of  the  General  Land  Office,  taking  the  report  of  the  Quartermaater- 
General  for  the  length  of  the  roads,  we  are  enabled  to  submit  the  following  figures  in 
the  case  of  several  roads,  which  might  be  continued  in  others,  but  those  quoted  are 
taken  at  random  and  will  sufficiently  show  the  truth  of  our  statement. 
Rome  and  Dalton,  entitled  to  599,040  acres,  received  457,407.    The  Atchison,  Topeka 

''  The  Yicksburg  and  Meridian,  entitled  to  364,800  acres,  received  198,027.  The  Selma, 
and  Santa  F^,  entitled  to  .3,011,712,  received  2,274,686 ;  the  Grand  Rapids  and  Indiana, 
entitled  to  1,160,382,  received  846,617  acres ;  and  the  Memphis  and  Little  Rock,  en- 
titled to  804,185,  received  but  142,802  acres.  • 

*'  When  the  government  has  been  so  remiss  in  fulfilling  its  part  of  the  stipulatioD,ca3 
it  be  expected  that  the  companies  shall  render  any  more  than  is  required  by  the  strict 
letter  of  the  law  f 

"  Nor  is  the  reservation  as  interpreted  by  the  Supreme  Court  valueless.  The  Secretai; 
of  War  agreed  with  the  Illinois  Central  Railroad  Company  to  have  the  transportaUoa 
for  his  department  performed  by  that  company  at  two-thirds  the  rates  paid  to  ooo- 
land-grant  roads;  the  company,  however,  only  assenting  to  this  demand  on  acoonnt 
of  the  then  existing  emergency.  At  the  time  of  this  assent  the  Illinois  Central  Rail- 
road  was  of  so  much  importance  to  the  Government  of  the  United  States,  and  the 
facilities  offered  by  it  so  entirely  required,  that  the  exercise  of  the  undoubted  riglit  to 
use  the  road  as  a  public  highway  on  the  part  of  the  government  would  have  been  al- 
most equivalent  to  a  dispossession  of  the  company,  and,  pro  iantOf  a  confiscation  of  the 
property.    Hence  the  acquiescence  on  the  part  of  the  corporation.'' 

These  saggestions  as  to  the  enhancemeut  ia  value  of  lands  remaioiog 
in  the  possession  of  the  government  along  the  line  of  the  land-grant 
roads  are  entitled  to  consideratioD,  as  is  also  the  statement  that  many 
of  the  railways  recAved  far  less  acres  of  land  than  they  were  entitled 
to  under  their  several  grants.  Investigation  shows  the  last  allegatioD 
to  be  substantially  correct.  (See  Spoftbrd's  Almanac  for  1878.)  It  seems 
to  your  committee  that,  in  estimating  what  percentage  should*  be  a 
<<  fair  deduction,"  these  equities  should  be  held  as  part  of  the  res  gesUt* 
The  premises  considered,  your  committee  are  of  opinion  that  the  decision 
of  the  Supreme  Court,  being  a  test  case,  should  apply  to  all  the  land-grant 
railroad  companies  interested,  without  separate  or  further  litigation. 
That,  in  order  to  enable  the  accounting  officers  of  the  government  to  se^ 
tie  with  these  land-grant  railroad  companies  in  accordance  with  the  said 
decision  of  the  Supreme  Court,  a  rule  or  measure  for  such  *^  fair  deduc- 
tion "should  be  ascertained  and  fixed.  That  such  <<fair  deduction^ 
should  be  predicated  upon  the  average  cost  of  maintenance  of  road  and 
operating  expenses,  as  estimated  in  the  percentages  shown  by  actuary 
tables  and  the  opinions  of  experts,  for  compensation  to  the  government 
for  *Holl"  or  other  charge  upon  the  transportation  of  property  or  troops 
of  the  United  States. 

Thejoint  resolutiou  of  March  6,1862  (12  Statutes  at  Large,  pp.  614,615 . 
quoted  by  the  counsel  in  their  brief,  by  which  the  Hannibal  and  Saint 
Joseph  Railroad  was  paid  the  military  tariff  rates  at  a  deduction  of  15  per 
cent.,  being  as  near  as  may  be  the  cost  of  transportation,  and  the  Pacific 
Eailroad  of  Missouri  settled  with  at  the  local  freight-rates,  with  a  dedac 
tiou  of  25  per  cent,  on  all  accounts,  cannot  be  taken  as  preceilents;  for 
in  the  preamble  to  the  resolution,  after  setting  forth  the  injuries  to  said 
roads,  and  the  difficulties  to  which  they  were  then  subjected,  it  was  ex- 
pressly stipulated  that,  nevertheless,  the  United  States  did  Dot  waive 
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their  right  to  have  their  property  and  troops  transported  free  from  toll 
or  other  charge.  Subsequently  the  Supreme  Court  of  the  United  States 
have  passed  upon  this  right  so  reserved?  interpreting  the  extent  of  that 
right  to  be  a  "fair  deduction"  for  the  use  of  the  respective  railroads. 
Hence,  the  question  should  be  treated  as  a  proposition  de  novoy  to  be 
determined  by  the  state  of  facts  now  existing.  The  actftn  of  Congress 
in  passing  the  joint  resolution  of  March  6, 1862,  must  be  regarded  as  an 
act  of  grace  only,  and  not  as  a  precedent,  further  than  to  demonstrate 
a  liberal  spirit  on  the  part  of  the  law-making  power. 

Your  committee  do  not  deem  it  just  nor  practicable  to  settle  with 
these  railroad  companies  upon  the  percentage  of  expenses  of  train 
movement  to  be  shown  by  each  from  time  to  time,  for  the  reason  that, 
owing  to  storms,  foods,  derailment,  passage  through  sparsely-settled 
districts,  inexperience  in  management,  embarrassments  of  capital,  and 
a  thousand  other  incidental  and  partly  unavoidable  causes,  the  cost  of 
movemeat  varies,  as  demonstrated  in  the  table  quoted  in  the  brief  of 
counsel,  and  which  is  attested  by  papers  and  certificates  filed  with  the 
record.  The  accounting  officers  of  the  government  would  be  much  em- 
barrassed in  effecting  settlements  under  such  auspices,  and  great  dis- 
satisfaction would  undoubtedly  ensue.  Besides,  if  such  were  the  case, 
new  adjustments  would  be  required  from  time  to  time,  as  the  cost  of 
maintenance  of  railway  oi)eration  and  tariff  rates  necessarily  vary  all 
over  the  country. 

The  average  rate  of  maintenance  of  railway  movement,  as  shown 
by  the  table  quoted  in  the  brief  of  counsel,  including  the  Yicksburg, 
Shreveport  and  Texas  Eailway,  which  is,  from  the  character  of  the  land 
through  which  the  road  passes,  somewhat  exceptional,  is  20.65  per  cent., 
and  excluding  that  road  at  19.04  per  cent.,  the  percentage  varying  from 
15  to  43.25  per  cent.  Mr.  Chanute,  of  the  Brie  Kailway,  estimates  the 
variance  on  the  seven  older  roads  quoted  at  from  16  to  24  per  cent.,  and 
newer  roads  from  12  to  30  per  cent.  Colonel  Albert  Fink  estimates  a 
general  average,  including  wear  of  iron,  at  25  per  cent.,  varying  from 
20  to  40  per  cent.  Your  committee  are  therefore  required  to  make  their 
deductions  from  a  general  and  equitable  view  of  the  question,  all  cir- 
cumstances and  information  considered. 

The  conclusions  of  your  committee  are  that,  inasmuch  as  some  of 
these  roads  have  made  contracts  with  the  government,  these  should  be 
held  thereto  at  the  rates  contracted  for,  and  that  the  following  be  fixed 
as  the  measure  of  the  '*  fair  deduction,''  as  return  or  compensation  to 
the  government  for  the  right  to  have  its  property  and  troops,  excepting 
the  mails,  transported  over  land-grant  railways  free  from  toll  or  other 
charge : 

Ist.  That  for  all  services  of  transportation  heretofore  performed  by 
land-grant  railroads  affected  by  the  terms  of  this  bill,  a  deduction  of 
'•^5  per  cent  shall  be  made  in  the  settlement  of  their  accounts,  unless 
such  services  shall  have  been  performed  under  a  contract  or  stipulation 
with  the  government  at  other  rates,  and  that  the  terms  of  such  contract 
or  stipulation  as  to  the  amount  of  the  deduction  contracted  or  stipu- 
lated for  shall  be  enforced^ 

2d.  That  from  and  after  the  passage  of  this  act,  22^  per  cent,  shall 
he  taken  as  the  measure  of  the  ^'fair  deduction,"  as  return  or  compensa- 
tion  to  the  government  for  the  right  to  have  its  property  and  troops, 
excepting  the  mail,  transported  over  land-grant  railways  free  from  toll 
or  other  charge,  for  all  services  to  be  hereafter  performed  by  land-grant 
railroads  for  transportation  of  such  troops  and  property. 
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The  following  is  the  calcalatioa  upon  which  the  foregoing  is  based: 

Average  of  percentage  shown  in  the  table  quoted  in  the  brief 
of  counsel,  including  the  Yicksburg,  Shreveport  and  Texas  | 

Railroad 20.65 

Excluding  the.Vicksburg,  Shreveport  and  Texas  Railroad 19.iH  i 

Estimate  of  Chief  Engineer  Chanute 24.(iO 

Estimate  of  Col.  Albert  Fink 25.  no 

Total 88.69 

Average  per  cent.  22.17|,  being  as  near  22^  per  cent,  as  can  bear- 
rived  at. 

This,  in  the  opinion  of  your  committee,  is  a  ^' fair  dedQctioD,^jQsi 
alike  to  the  government  and  the  land-grant  railways,  bearing  harsiilr 
upon  neither.  The  government  has  the  right  to  have  its  troops  and 
supplies  transported  at  the  cost  of  movement  entailed  upon  the  lainl- 
grant  railroads,  and  the  Supreme  Court  have  decided  these  roads  are 
entitled  to  compensation  less  that  expense  for  such  transportation.  Ibe 
main  question  involved  is  one  of  estimate  only :  What  is  the  average 
cost  of  such  railroad  movement  and  operation  I  Your  committee  believe 
that  the  measure  of  ^^deductions''  herein  recommended  for  past  aod 
future  services  is,  as  near  as  may  be  ascertained,  the  aven^^e  cost  of 
train  movement  and  operation,  and  will  be  binding  upon  these  roads  Id 
the  future,  without  farther  adjustment,  should  their  movement  expeBie$ 
be  reduced  by  economical  management,  increase  of  patronage,  or  other 
improvements  upon  their  present  condition  and  system  of  business.  A 
fixed  measure  of  deduction,  whatever  it  may  be,  is  absolutely  neeessan 
for  the  adjustment  of  these  accounts  now  and  hereafter. 

Wherefore  your  committee,  the  premises  considered  in  all  bearings 
and  equities,  should  report  a  bill  amended  to  embrace  these  coudosioQSi 
and  providing  an  appropriation  therefor,  and  recommend  the  passage 
of  the  same. 

O 
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45th  Congress,  \  SENATE.  i  Report 

2d  Session.       )  )  No.  464. 


IN  TDE  SENATE  OF  THE  UNITED  STATES. 


June  4, 187?.— Ordered  to  be  printed. 


Mr.  Spencer,  from  the  Committee  on  Military  Affairs,  submitted  the 

following 

REPORT: 

[To  accompany  bill  S.  1285.] 

The  Committee  on  Military  Affairs^  to  whom  was  re/erred  the  bill  {S.  1285) 
to  amend  the  act  entitled  ^^An  act  to  provide  for  furnishing  trusses  to  dis- 
abled soldiers^  approved  May  28, 1872,  have  had  the  same  under  consid- 
erationj  and  submit  the  following  report : 

This  bill  is  identical  with  S.  394,  first  session  Forty-fourth  Congress, 
which  passed  the  Senate  as  reported  by  Mr.  Logan,  then  chairman  of ' 
the  Committee  on  Military  Affairs,  on  March  2, 1876.  (See  Senate  Jour- 
ual,  First  Session  Forty-fourth  Congress,  page  266.)  The  law  of  May  28, 
1872,  which  this  bill  proposes  to  amend,  and  which  only  allowed  one 
trass  to  each  ruptured  soldier  of  the  Union  Army,  without  giving  the 
8ame  to  those  who  served  in  the  Navy,  is  as  follows : 

AN  ACT  to  provide  for  famishing  trusses  to  disftblod  soldiers. 

Be  it  enacted  by  the  Senate  and  Aouee  of  Bepreeentatives  of  the  United  States  of  America 
in  Congreea  asaemhled,  That  every  soldier  of  the  Union  Army  who  was  ruptured  while 
in  the  line  of  duty,  during  the  late  war  for  the  suppression  of  the  rebellion,  shall  be 
entitled  to  receive  a  single  or  double  truss  of  such  style  as  may  be  designated  by  the 
Snrgeon-Oenerol  of  the  United  States  Army  as  the  best  suited  for  such  disability. 

Sec.  2.  That  the  application  for  such  truss  shall  be  made  by  the  ruptured  soldier  to 
an  examining  surgeon  for  pensions,  whose  duty  it  shall  be  to  examine  such  applicant, 
and  for  every  such  applicant  found  to  have  a  rupture  or  hernia,  shall  prepare  and  for- 
ward to  the  Surgeon-General  an  application  for  such  truss,  without  charge  to  the  sol- 
dier. 

Sec.  3.  That  the  Surgeon-General  of  the  United  States  Army  is  hereby  authorized 
and  directed  to  purchase  and  procure  the  number  of  trusses  which  may  be  required 
for  distribution  to  such  disabled  soldiers,  at  a  price  not  greater  than  the  same  are  sold 
to  the  trade  at  wholesale ;  and  the  cost  of  the  same  shall  be  paid,  upon  the  requisition 
of  the  Surgeon-General,  out  of  any  moneys  in  the  Treasury  not  otherwise  appropriated. 

This  bill  provides  for  amending  the  foregoing  act  so  as  to  continu- 
ously furnish  every  soldier  of  the  Union  Army,  and  also  those  who  were 
in  the  naval  service,  who  were  ruptured  while  in  the  line  of  duty  during 
the  late  war  for  the  suppression  of  the  rebellion,  with  a  single  or  double 
truss  of  such  style  as  maybe  designated  by  the  Surgeon-General,  when- 
ever applied  for,  provided  that  no  such  application  shall  be  made  more 
than  once  in  two  years.  In  other  words,  the  bill  suggests  that  a  truss 
becomes  worn  out  and  useless  in  two  years ;  and  that  the  government 
should  supply  new  and  serviceable  trusses  to  replace  those  which,  by 
reason  of  wear  and  tear,  no  longer  perform  their  office. 

By  existing  laws,  officers,  soldiers,  seamen,  and  marines,  who  havCj 
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lost  an  arm  or  leg,  are  faruished  either  an  artificial  limb,  or  the  money- 
value  thereof,  every  five  years,  while  those  who  have  suffered  the  mis- 
fortune  of  rupture  are  only  allowed  a  siitgle  truss  for  all  time,  and  there- 
fore that  class  of  invalids  are -discriminated  against  as  the  law  now 
stands. 

There  can  be  no  doubt  that  the  affliction  of  rupture  is  terrible,  and, 
in  many  cases,  causes  suffering  and  inconvenience  quite  equal  to  tbe 
loss  of  limbs.  Ruptured  persons  cannot,  without  risk  of  life,  avoid  tbe 
employment  of  a  truss,  while  artificial  limbs  are  not  essential  to  life. 
Several  thousand  soldiers  and  sailors  are  now  receiving  pensions  on  ac- 
count of  rupture,  and  unless  they  are  cared  for  by  reissue  of  trusses, 
the  increase  of  pensions,  by  reason  of  death  and  increased  disability, 
will  occasion  a  large  outlay.  Besides,  inasmuch  as  a  truss  is  a  neces- 
sity to  a  ruptured  soldier,  he  cannot  earn  his  bread  or  supply  the  wants 
of  those  depending  upon  him  for  support  without  it. 

The  Surgeon-General,  upon  being  addressed  for  information  respect- 
ing the  merits  of  this  bill, replies  as  follows: 

War  Department, 
Scroeon-Genbrax's  Office, 
Wa9hington,  D.  C,  May  23, 187a 
Sir  :  I  have  the  honor  to  acknowledge  the  receipt  of  yoar  letter  of  the  22d  insULt, 
requesting  information  with  regard  to  the  issue  of  trusses  to  disabled  soldiers. 

In  reply,  I  have  to  inform  you  that,  under  the  provisions  of  the  act  approved  Maj 
28, 1672,  about  3,500  trusses  have  been  issued  to  men  ruptured  in  the  aervioe  of  tlw 
-United  States.  Of  this  number,  about  1,000  have  applied  to  this  office  for  a  reissue  of 
a  truss,  but  their  applications  have  been  refused,  there  being  no  authority  for  a  seoond 
issue.  It  should  be  remarked  that  those  who  have  not  applied  for  a  reissue  have,  in 
most  cases  probably,  refraihed  because  they  knew  it  would  be  useless. 

With  regard  to  the  necessity  for  the  passage  of  the  bill,  I  may  state  that  the  ma- 
jority of  the  cases  must  wear  a  truss  for  the  remainder  of  their  lives,  and  that  a  turn 
will  last  from  two  to  six  years^  depending  on  tbe  occupation  of  the  wearer  and  the 
care  that  is  taken  of  it. 

Very  respectfully,  your  obedient  servant, 

J.  K.  BARNES, 
Surgeon-General,  United  States  Jrmjr. 
Hon.  Geo.  E.  Spencer, 

Chairman  Committee  on  Military  Affairs,  United  States  Senate, 

In  view  of  the  suggestions  of  the  Surgeon-General,  that  the  majority 
of  the  cases  must  wear  a  truss  for  the  remainder  of  their  lives,  and  that 
a  truss  will  last  from  two  to  six  years,  depending  on  the  occapatioo  of 
the  wearer  and  the  care  taken  of  it,  your  committee  are  of  opinion  that 
the  bill  has  merit,  especially  that  feature  which  provides  for  issue  to 
those  who  served  in  the  Navy,  now  not  provided  for  by  law. 

Your  committee,  however,  report  the  bill  amended  so  as  to  allow  a 
reissue  of  trusses  every  two  years  and  six  mouths,  in  lieu  of  two  years, 
as  provided  in  the  bill,  alike  to  sailors,  marines,  and  petty  officers  of 
the  Navy  as  to  soldiers  of  the  Army,  extending  the  same  benefits  in 
the  future  to  both  services,  and  recommend  the  passage  of  the  bill  as 
amended. 
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Mr.  BuTLEB,  from  the  Committee  on  Military  Affairs,  sabmitted  the 

following 

REPOKT: 

[To  accompany  bill  H.  B.  627.] 

The  Committee  oti  Military  Affairs^  to  whom  was  referred  the  bill  H,  B. 
627,  having  considered  the  samSj  submit  the  following  report: 

That  the  testimony  in  this  case  fully  support^  the  report  of  the  House 
Gommitteo  on  Military  Affairs,  and  justifies  the  action  proposed  by  the 
bill. 

Your  committee  are  of  opinion  that  there  were  none  of  the  elements 
of  desertion  in  the  conduct  of  this  young  soldier,  and  draw  a  marked 
distinction  between  temporary  *^  absence  without  leave"  and  <<  desertion." 
The  former  is  reprehensible  and  punishable  according  to  the  circum- 
stances which  attend  it;  the  latter  disgraceful,  and  justifies  the  inflic- 
tion of  the  severest  penalties  allowed  by  law. 

Your  committee  recommend  the  passage  of  the  bill. 

Tlie  following  is  the  report  of  the  House  Committee  on  Military  Af- 
fairs : 

The  Committee  oyi  'Military  Affairs,  to  whom  was  rrferred  the  hill  H,  R,  627 f  having  had 
the  same  under  eonsiderationf  respectfully  submit  the  following  report : 

That  from  the  testimony  in  this  case  it  appears  that  Alfred  Bouland  was  enrolled 
|Dd  mastered  into  the  Twenty-third  Michigan  Infantry  on  the  18th  day  of  January,  1864, 
for  three  years  or  daring  the  war.''  He  was  at  the  time  of  his  master  a  mere  youth 
f  less  than  seyenteen  years  of  age.  It  is  in  evidence  that  he  served  with  marked 
jftelity  daring  Sherman's  campaign  from  Chattanooga  to  Atlanta,  and  in  Thomas's 

rnpaign  in  Tennessee,  including  the  battles  of  Franklin  and  Nashville,  and  afterward 
the  capture  of  Fort  Anderson  and  Wilmington,  N.  C. 

The  captain  of  his  company,  John  Hamilton  (now  a  minister  of  the  Methodist  Epis- 
q)al  Chnrch),  testifies  that  daring  said  Boaland's  connection  with  said  company, 
If  ore  his  transfer  to  the  Twenty-eighth  Michigan  Infantry,  he  was  always  a  brave, 
jftthf ul,  and  *'  efficient  soldier,  and  never  for  a  moment  flinched  in  the  performance  of 
y  duty,  and  that  he  was  one  of  the  best  soldiers  of  his  company,  thou  gh  being  then 
pere  stripling  of  seventeen  or  eighteen  years,  and  that  it  is  his  confident  belief  that 
'ii  Ronland  would  have  been  one  of  the  last  men  in  the  Army  to  have  intentionally 
erted,  and  that  he  is  entitled  to  an  honorable  discharge  on  account  of  his  fiftithful 
vice."  \ 

1  June,  1865,  the  Twenty-third  Begiment  was  mustered  out  of  the  service,  and  young 
aland  was  transferred  to  the  Twenty-eighth  Michigan  Infantry  and  made  a  corporal 
Company  F  of  that  regiment. 

!h6  testimony  of  Lieut.  C.  H.  DeClnte,  commanding  the  company  in  this  regiment, 
B,  *<  During  the  time  he  (Bouland)  was  with  me,  which  was  till  after  the  conclusion 
hostilities,  he  was  a  brave,  faithful,  and  efficient  soldier.  When  he  left  the  com- 
ly  he  was  sick,  and  I  am  of  opinion  that  he  was  in  great  danger  of  dying.  There 
I,  I  am  convinced,  no  intention  on  his  part  to  desert,  but  his  action  was  a  desperate 
impt  to  save  his  life.    Before  he.  could  rejoin  his  regiment,  it  was  mastered  out." 


2  ALFRED    ROULAND. 

Tbe  petitioDer  left  tbe  bospital  at  Wilmington  on  the  IGth  day  of  April,  1866,  Dearly 
one  year  after  hostilities  had  ceased. 

His  regiment  returned  to  Michigan  and  was  mnstered  ont  soon  afterward. 

It  is  in  testimony  that  he  had  suffered  some  time  previously  from  fever  asd^se 
and  intermittent  fevers,  and  was  much  emaciated  and  reduced  in  strength  andspiriu, 
so  much  so,  that  after  reaching  the  home  of  his  brother,  in  Michigan,  his  life  forsoise 
time  was  considered  in  great  danger,  and  he  did  not  wholly  recover  for  moDthB  after- 
ward. 

In  view  of  the  premises,  and  especially  considering  the  tender  age  at  wbieh  tbi^ 
young  soldier  enlisted,  he  being  bat  seventeen  years  old,  an  age  when  the  law  woak 
not  recognize  any  contract  made  by  him  as  binding,  except  the  contract  for  militarr 
service,  and  considering  the  long  and  faithful  service  of  this  young  soldier,  exteodio^ 
to  a  period  of  nearly  a  year  beyond  the  fair  construction  of  his  contract  of  servift 
with  the  government,  and  the  despondent  condition  of  his  mind,  resnltiDg  from  tbe 
peculiar  and  severe  character  of  tne  petitioner's  illness,  your  committee  ai«  of  the 
opinion  that  the  stigma  of  desertion  should  be  removed  from  his  militaiy  record, uc 
that  he  is  justly  entitled  to  an  honorable  discharge. 

Your  committee,  therefore,  recommend  the  passage  of  the  accompanying  bill. 


Digitized  by  LjOOQIC 


45th  Congeess,  )  SENATE.  (  Eepobt 

2d  Session.       f  \  No.  466. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 


June  4, 1878. — Ordered  to  be  printed. 


Mr.  BuTLEB,  from  the  Committee  on  Military  Affairs,  submitted  the 

following 

REPORT: 

[To  accompany  bill  S.  1090.] 

The  Committee  on  Military  Affairs,  to  whom  was  referred  the  bill  {8, 1090) 
for  the  relief  of  Lawrence  A,  Williajns^  suhmit  the  following  report : 

Lawrence  A.  Williams  entered  the  United  States  military  service  as 
a  brevet  second  lieutenant  of  cavalry  from  the  Military  Academy  in 
July,  1852.  He  was  duly  commissioned  first  lieutenant  and  captain  in 
his  regiment;  and  on  the  organization  of  the  Sixth  United  States  Cav- 
alry in  1861  he  was  commissioned  one  of  its  majors.  Before  the  late 
war  he  served  in  command  of  his  company  as  aid-de-camp  to  General 
A.  S.  Johnston,  and  as  assistant  adjutant-general  of  the  Department 
of  Utah.  On  the  breaking  out  of  hostilities  in  1861  he  was  detailed  as 
musteriDg-officer  at  Columbus,  Ohio,  and  was  selected  by  General  Mc- 
Clellan  as  one  of  his  aids-de-camp,  with  whom  he  served  until  the  fall 
of  1862,  when  he  took  command  of  his  regiment,  and  served  with  it 
through  the  Peninsular  campaign. 

On  the  army  reaching  James  Eiver  after  the  seven  days'  fight  on  the 
Chickahominy,  he  was  stricken  down  by  typhus  fever,  and  ordered  to 
the  hospital  at  Old  Point.  While  he  was  in  hospital,  and  before  he 
had  recovered  his  health,  he  applied  for  such  duty  as  he  was  able  to 
perform,  and,  on  the  representations  of  the  Surgeon-General,  he  was 
sent  as  mustering  and  recruiting  officer  to  the  city  of  !New  York.  This 
duty  he  performed  during  the  winter  of  1863,  when,  believing  himself 
fit  for  duty  with  his  regiment,  he  proceeded  to  Washington  to  solicit 
orders  for  that  duty.  Ou  his  arrival  in  Washington  he  learned  that  he 
had,  by  order  of  the  Secretary  of  War,  been  dropped  from  the  rolls  of 
the  Army. 

Major  Williams  at  once  applied  at  Army  headquarters  for  the  cause 
of  his  dismissal,  and  was  informed  that  the  only  information  on  the  sub- 
ject in  that  quarter  was  the  order  of  the  Secretary  of  War  announcing 
the  fact;  and  he  received  the  same  answer  from  the  Adjutant-General's 
Department  and  from  the  Bureau  of  the  Judge- Advocate-General  of  the 
Army. 

The  Secretary  of  War  declined  to  give  him  a  personal  interview  or  to 
assign  any  reason  for  the  dismissal ;  and  although  he  repeatedly  ap- 
plied for  a  court  of  inquiry  or  a  court-martial,  he  never  received  any 
reply  to  his  petitions. 
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lu  an  official  report  to  the  Committee  on  Military  Affairs  relative  to 
this  case,  the  Adjatant-General  of  the  Army  says : 

Department  Order  No.  60,  March  II,  1863.    He  (Major  WilliamB)  was  anrnmarily  dis- 
missed the  service,  [bat]  there  are  no  papers  of  record  on  which  this  action  vas 
,  based,  and  the  Secretary  of  War  did  not  communicate  his  reason  for  ordering  the  dis- 
missal. 

From  all  the  evidence  in  this  case  it  appears  that  there  was  hot  one 
military  offense  that  conld  be  charged  against  this  officer  in  justifica- 
tion of  his  summary  dismissal,  and  that  was  the  charge  of  absence 
withont  leave  during  four  months  ^  but  the  Adjutant-General  reports 
that  this  time  is  covered  by  surgeon^s  certificates  of  his  ill  health  and 
unfitness  for  duty. 

Your  committee  have  been  unable  to  find  any  reason  for  the  arbitrary 
dismissal  of  this  officer,  and  being  satisfied  that  he  was  an  officer  of 
good  character,  who  had  discharged  important  duties  and  held  important 
commands  before  and  during  the  late  war,  they  are  of  the  opinion  that 
he  is  at  the  least  entitled  to  the  relief  he  asks,  and  therefore  report  back 
bill  No.  1090,  with  certain  amendment,  and  recommend  that  the  same 
do  pass  as  amended. 
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Mr.  Batard,  from  the  Committee  on  Finance,  submitted  the  following 

REPORT: 

[To  accompany  bill  S.  2.] 

The  Committee  on  FinancCj  to  whom  was  referred  the  petition  of  Franlc 
Soul^j  late  collector  of  internal  revenue  for  the  first  district  of  Calif orniay 
together  with  the  hill  {8.  2)  for  the  relief  of  his  sureties^  having  had  the 
safne  under  consideration^  respectfully  report : 

The  petitioner,  Frank  Soul^,  in  this  case  was  collector  of  internal  reve- 
uue  for  the  first  district  of  California  for  the  period  of  four  years  and 
one  month,  and  prays  for  the  passage  of  a  bill  releasing  him  and  his 
sureties  from  liability  on  account  of  certain  defalcations  that  are  shown 
to  have  occurred  in  the  office  of  said  collector  during  his  term  of  service. 

The  said  sureties,  C.  C.  Webb,  Ira  P.  Rankin,  J,  J.  Felt,  F.  H.  Water- 
man, James  Dows,  Samuel  Soul^,  W.  A.  Dana,  James  McM.  Shafter, 
John  Center,  Horace  Kilham,  and  Samuel  Brannan,  by  bond  to  the 
United  States  dated  January  12, 18G7,  also  pray  for  relief  from  said 
liability. 

The  evidence  in  this  case  shows  that  one  of  the  clerks  in  the  office  of 
the  assessor,  in  computing  the  aggregate  amounts  shown  on  the  pages 
of  one  of  the  assessment  books,  omitted  to  include  the  footings  of  one 
entire  page  and  added  up  short  of  the  true  amount  a  number  of  pages 
in  other  assessment  books,  the  aggregate  of  such  omitted  sums  being 
sufficient  to  cover  the  amount  for  which  Mr.  Sou]6  is  charged  as  being 
in  default ;  that  such  omissions  were  made  for  the  purpose  of  deceiv- 
ing, and  did  in  fact  deceive,  the  assessor;  that  Supervisor  Foulke,  a 
witness  on  the  part  of  the  government  in  the  suit  brought  by  the 
United  States  against  said  Soule  and  his  bondsmen  to  recover 
the  amount  of  his  alleged  defalcation,  testified  that  it  was  more 
than  a  year  after  the  said  assessor's  books  were  delivered  to  him 
for  examination  and  more  than  a  year  after  Mr.  Soul6  had  ceased 
to  hold  the  office  of  collector  before  said  Foulke  discovered  that  an  em* 
bezzlement  had  been  committed ;  that  Mr.  Soul^  testifies  that  he  did 
not  receive  notice  from  Supervisor  FouLke  that  an  embezzlement  had  been 
committed  in  the  collection  of  revenues  under  him  (Soul6)  until  sixteen 
or  seventeen  months  after  he  had  ceased  to  hold  the  office  of  collector ; 
that  it  was  the  duty  of  the  assessor  to  ascertain  by  proper  examination 
that  his  books  were  correct  before  delivering  them  up  to  the  collector ; 
that  with  the  limited  clerical  force  allowed  him  by  the  government  it 
was  impossible  to  make  such  examination  of  the  assessor's  books  in  the 
office  of  the  collector  for  the  purpose  of  detecting  errors  ;  that  the  cleri- 
cal force  of  his  office  was  so  limited  that  the  clerks  were  compelled  to 
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labor  upon  Sundays,  for  which  extra  service  he  paid  them  at  the  same 
rate  per  diem  as  was  paid  them  upon  ordinary  working-days,  which 
amounts  he  charged  to  the  government,  but  which  the  officers  of  the 
government  refused  to  allow,  claiming  that  there  was  no  authority  for 
such  allowance ;  that  he  paid  between  six  and  seven  thousand  dollars 
to  detectives  and  informers  as  their  legal  percentage  of  the  moneys  col- 
lected for  fines  and  forfeitures,  such  payments  having  been  made  after 
the  passage  of  an  act  of  Congress  requiring  all  moneys  recovered  by 
such  fines  and  forfeitures  to  be  paid  into  the  United  States  Treasury, 
and  the  amounts  due  thereon  to  such  detectives  and  informers  to  be 
paid  out  of  the  Treasury  upon  the  certificates  of  the  collector;  that  be 
made  such  payments  in  accordance  with  the  law  in  force  when  he  as- 
sumed the  office  of  collector,  and  before  he  was  officially  advised  of 
the  change  therein  by  the  enactment  of  Congress  referred  to;  that 
upon  the  trial  of  the  suit  brought  against  said  Soul6  and  his  sureties 
the  court  instructed  the  jury  that  the  amounts  so  paid  by  said 
Soul6  for  the  extra  work  performed  on  Sundays  by  bis  clerks,  as 
before  stated,  and  also  the  amounts  paid  out  by  him  to  detectives 
and  informers  as  their  legal  share  of  fines  and  forfeitures  collected 
prior  to  his  receiving  official  notification  of  the  change  in  the  law 
in  relation  to  the  mode  of  making  such  payment,  should  be  allowed 
said  Soul^  as  an  offset  to  the  amount  claimed  by  the  United  States 
as  due  from  said  Soul6 ;  that  because  of  the  long  delay  in  advis- 
ing Mr.  Soul6  that  a  balance  was  found  due  from  him  to  the  United 
States,  such  delay  covering  a  period  of  sixteen  or  seventeen  months,  be 
was  ])revented  from  ascertaining  which  one  of  his  clerks  had  been  guilty 
of  the  embezzlement,  or  to  so  far  fasten  the  guilt  upon  any  one  of  them 
as  would  justify  his  proceeding  against  them  by  legal  process  to  com 
pel  a  restitution  ;  that  the  only  mode  by  which  the  guilty  party  could 
have  been  discovered  would  have  been '  by  obtaining  possession  of  the 
receipts  given  by  his  collection-clerks  to  the  persons  whose  names  were 
entered  upon  that  page  of  the  assessor's  books,  the  footing  of  which 
was  omitted  in  computing  the  aggregate  amount  shown  on  said  book, 
as  also  the  names  of  the  persons  entered  upon  the  pages  footed  short, 
as  above  stated,  such  receipts  being  the  only  evidence  to  show  which 
of  his  collection-clerks  received  the  moneys  embes^zled ;  that  each  col^ 
lection-clerk  reported  the  collection  to  the  bookkeepers  by  receipt-tags, 
which  were  destroyed  as  soon  as  the  moneys  collected  were  credited  to^the 
payer ;  that  when  Mr.  Soul^  was  notified  of  such  embezzlement,  num- 
bers of  the  persons  of  whom  the  moneys  so  embezzled  had  been  col- 
lected had  left  the  State,  and  others  had  changed  their  residences  to 
other  parts  of  the  State,  hence  making  it  exceedingly  difficult  to  collect 
the  receipts,  even  assuming  that  none  had  been  destroyed ;  that  Mr. 
Soul6  held  the  office  of  collector  four  years  and  one  month,  dnriog 
which  time  he  collected  and  accounted  for  nearly  seventeen  millions  of 
dollars,  at  an  expense  to  the  government  computed  to  be  less  than  one- 
half  of  one  per  cent.,  including  the  present  claim  of  the  government 
against  him  and  his  sureties. 

In  addition  to  this  statement  of  facts,  the  prayer  of  the  petitioners  is 
supported  by  the  recommendations  of  the  jury,  the  judge  of  the  United 
States  circuit  court,  the  United  Suites  attorney,  and  the  chief  witness 
on  behalf  of  the  United  States  in  the  prosecution,  the  United  States 
supervisor  of  internal  revenue.    Their  statements  are  as  follows: 

San  Fiuncisoo^  Cal 
We,  the  jury  before  whom  was  tried  the  case  of  the  United  States  agaiost  Frank 
Scald  and  others,  in  the  circuit  court  of  the  United  States,  at  the  February  term  of 
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said  court  in  the  year  A.  D.  1875)  hereby  certify,  that  upon  the  trial  of  said  case  the 
United  States  claimed  that  there  was  due  the  United  States  from  the  said  Frank  Soul6 
a  balance  of  eighteen  thousand  three  hundred  and  seventv-three  and  f\^  ($1 8,373  ^,|\,) 
dollars  upon  his  account  as  collector  of  internal  revenue  for  the  first  district  of  Cali- 
fornia, as  stated  by  the  Treasury  Department ;  that  transcripts  were  introduced  by 
the  United  States  attorney  tending  to  prove  that  fact ;  that  testimony  was  introduced 
by  the  defense  tending  to  disprove  the  claim  of  the  United  States ;  that  upon  the  tes- 
timony and  under  the  instructions  of  the  court  we  rendered  a  verdict  in  ravor  of  the 
United  States  for  the  sum  of  eleven  thousand  seven  hundred  and  forty-four  and  iVo 
(»U,r44A%)  dollars. 

We  further  certify  that,  from  the  evidence  introduced  upon  the  trial  of  the  case,  it 
▼as^  and  is  now,  our  firm  belief  that  no  part  of  said  balance  of  eleven  thousand  seven 
hnndred  and  forty-four  and  ftf,,  (Jll»744f^o'o)  dollars  arose  from  any  default  or  negli- 
f;ence  on  the  part  of  said  Frank  Soul^. 

We  also  certify  that  it  satisfactorily  appeared  to  us  that  Frank  Soul^  was  collector 
for  a  little  over  four  years,  during  whicn  time  he  paid  over  and  accounted  for  to  the 
Treasury  Department  nearly  twenty  millions  of  dollars. 

We  therefore  respectfully,  but  earnestly,  recommend  Congress  to  relieve  the  said 
Frank  Soul6  and  the  sureties  on  his  official  bond,  from  any  liability  on  account  of  the 
aforesaid  balance. 

E.  G.,  Foreman, 
GEO.  H.  BELL. 
CORNS.  STORM. 
A.  ROMAN. 
S.  S.  MORTON. 
N.  C.  PADDOCK. 
PHINEAS  HASKELL. 
J.  SPAULDING. 
CHA8.  METZNER. 
THOS.  ROGERS. 

I  do  not  think  Mr.  Frank  Soul^  received  any  part  of  the  deficit  as  above,  and  so  far 
no  further,  indorse  the  foregoing. 

G.  C.  HALL. 

Upon  a  careful  consideration  of  the  testimony  introduced  on  the  trial  of  this  cause, 
I  am  folly  satisfied  that  Mr.  Frank  Sonl<^.,  the  principal  in  the  bond,  in  no  way  profited 
by  the  defikloation  charged  in  the  complaint. 

LORENZO  SAWYER, 

Circuit  Judge. 

As  United  States  attorney  at  the  time  of  the  foregoing  trial,  I  will  state  that  I  fully 
concur  with  Judge  Sawyer  in  the  opinion  that  Mr.  Soul6  never  profited  by  the  defi- 
ciency in  bis  said  accounts. 

WALTER  VAN  DVKE. 

Aa  United  States  supervisor  of  internal  revenue  of  California,  Oregon,  Nevada,  &.C., 
at  the  time  of  the  above-mentioned  trial,  and  priocix)al  witness  in  behalf  of  the  govern- 
ment in  the  case,  I  fully  concur  with  Judge  Sawyer  and  Mr.  Van  Dyke  that  Mr.  Frank 
iiou\6  never  profited  by  the  defalcation  in  his  accounts. 

L.  M.  FOULKE. 

Wo  think  that,  from  the  evidence  in  this  case,  Mr.  Frank  Soul^  ad- 
ministered the  duties  of  his  office  honestly  and  faithfully,  and  that  he 
exercised  proper  vigilance  in  protecting  the  interests  of  the  government. 
The  defalcations,  which  were  discovered  to  him  nearly  seventeen  months 
after  he  had  ceased  to  hold  the  office  of  collector,  were  occasioned  by  a 
subordinate  or  subordinates  in  conspiracy,  who  so  successfully  laid  their 
plans  of  operation  as  to  deceive  all  the  officers  whose  duty  it  was  to 
pass  upon  and  examine  their  accounts,  and  were  only  detected  long 
after  it  was  beyond  the  power  of  the  collector  to  compel  them  to  make 
restitntion.  There  has  been  at  no  time  any  suspicion  of  fraud  against 
the  said  collector,  who,  on  the  contrary,  is  held  in  highest  esteem  by  all 
who  know  him  and  by  all  the  officers  of  the  government  who  have  been 
engaged  in  prosecuting  frauds  against  the  United  States. 
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Similar  cases  have  been  passed  apon  favorably  by  Ooog^ress,  none 
having  more  merit  than  this  one ;  and  we  may  mention  the  following 
as  similar  in  principle : 

Act  of  Jnly  19,  1876,  for  the  relief  of  James  Atkins ;  Statutes  at 
Large,  vol.  19,  page  455. 

Act  of  July  19, 1876,  for  the  relief  of  James  F.  Buckman  ;  vol.  19, 
page  470. 

Act  of  February  4,  1873,  for  the  relief  of  John  T.  Mason ;  vol.  17, 
page  723. 

Act'  of  April  17, 1872,  for  the  relief  of  Sherman  S.  Bailey ;  vol.  16, 
page  652. 

Act  of  March  3, 1871,  for  the  relief  of  Logan  H.  Boots ;  vol.  16,  page 
690.  * 

Act  of  D^ember  20, 1870,  for  the  relief  of  Lawrence  L.  Marry;  vol. 
16,  page.  675. 

Act  of  May  4, 1870,  for  the  relief  of  James  L.  Kidgely ;  vol.  16,  page 
664. 

The  following  officers  have  been  relieved  from  the  defaalt  of  emploj^^ 
by  acts  of  Congress,  to  wit :  William  J.  Patton,  collector  of  internal 
revenne,  second  district  of  Arkansas,  $36,081.88;  E.  B.  Pendleton,  col- 
lector of  internal  revenue,  fifth  district  of  Virginia,  $26,476.28 ;  J.  L 
Thomas,  jr.,  collector  of  customs,  Baltimore,  $27,540.25 ;  F.  E.  Spinner, 
United  States  Treasurer,  default  of  Seth  Johnson,  $37,894.20;  also  for 
default  of  F.  A.  Marden,  $11,413.97. 

The  following  cases  are  also  similar  in  principle:  E.  H.  Webster,  16 
Stats.,  703;  B.  E.  Boiling,  17  Stats.,  768;  W.  B.  Thomas,  18  Stats., 
555  ;  Thomas  Hillhouse,  18  Stats.,  532 ;  Willard  Davis,  18  Stats.,  533. 

The  Senate  has  recently  passed  favorably  bills  for  the  relief  of  collect- 
ors, also,  similar  in  principle ;  and  we  may  mention  the  cases  of  James  C. 
McBumey,  Senate  bill  1033 ;  W.  L.  Adams,  S.  997 ;  and  J.  W.  Dong- 
lass,  S.  55,  all  of  this  session. 

We  therefore  recommend  the  passage  of  the  said  bill  (S.  2),  with  an 
amendment  including  the  name  of  the  said  principal,  Frank  Soul^,  re- 
lieving him  and  his  sureties  from  liability  on  account  of  said  defalcation. 
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2d  iS^Mion.       I  i  No.  468. 


IN  THE  SENATE  OP  THE  XJNITED  STATES. 


June  4, 1878.— Agreed  to  and  ordered  to  be  printed. 


Mr.  CoGKBELL,  from  Jhe  Committee  on  Military  Affairs,  sabmitted  tie 

following 

REPORT:    " 

The  Committee  on  Military  Affairs,  to  whom  was  referred  the  petition  of 
John  Edwards,  latehrigadter-general  United  States  volunteer  service,  pray • 
ing  to  be  placed  on  the  retired-list,  after  due  consideration  submit  the  fol- 
lowing report : 

Petitioner,  General  John  Edwards,  states  in  his  petition  that  in  May, 
1861,  he  was  appointed  lientenant-colonel  on  the  staff  of  the  governor  of 
Iowa,  and  in  August,  1862,  was  appointed  colonel  of  the  Eighteenth 
Iowa  Infantry,  and  in  1864  was  promoted  to  and  appointed  brigadier- 
general,  and  was  mastered  out  of  service  on  January  15. 1866.  During 
all  this  time  and  in  all  these  positions  he  served  with  gallantry,  fidelity, 
and  efficiency,  and  did  very  useful,  honorable,  and  important  service. 

Petitioner  claims  ^*  that  in  consequence  of  the  hardships  endured,  and 
long  exposure  in  defense  of  the  Union,  his  constitution  and  health  be- 
came greatly  impaired,  and  now  is  an  invalid,  is  poor  and  unable  success- 
fully to  battle  with  the  world.  He  therefore  prays  Congress  that  his 
name  may  be  placed  upon  the  reticed-list  with  the  rank  of  brigadier- 
general  United  States  Army.'' 

The  country  acknowledges  its  gratitude  to  General  Edwards  for  his 
valuable  services,  and  has  kindly  provided  that  ^'any  officer  of  the 
Army,  including  regulars,  volunteers,  and*  militia,  or  any  officer  in  the 
Navy  or  Marine  Corps,  or  enlisted  man,  however  employed  in  the  mili- 
tary or  naval  service  of  the  Dnited  States,  or  in  its  Marine  Corps, 
whether  regularly  mustered  or  not,  disabled  by  reason  of  any  wound  or 
injury  received  or  disease  contracted  while  in  the  service  of  the  United 
States  and  in  the  line  of  duty,"  shall  be  entitled  to  a  pension.  While 
your  committee  deeply  sympathize  with  General  Edwards,  they  cannot 
fed  justified  in  recommending  that  his  request  be  granted  and  his  name 
placed  upon  the  retired-list  of  the  United  States  Army. 

Your  committee,  therefore,  recommend  that  theprayer  of  the  petitioner 
be  not  granted. 
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2d  Session.       I  (  No.  469. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 


JuNB  i,  1878.— Ordered  to  be  printed. 


Mr.  Plumb,  from  the  Committee  on  Military  Affairs,  sabmitted  the 

following 

REPORT: 

[To  accompany  bill  H.  R.  739.] 

The  Military  Committee,  to  whom  was  referred  the  bill  (H.  B.  739)  for 
the  relief  of  Henry  Plowman,  have  had  the  same  under  consideration, 
BDd  Report  the  same  back  to  the  Senate,  with  the  accompanying;:  papers, 
with  the  recommendation  that  it  do  pass. 

The  evidence  shown  in  the  accompanying  papers,  hereto  attached  and 
forming  part  of  this  report,  is  that  Henry  Plowman  served  as  a  second 
lieateuant  in  Oompany  B,  Second  Regiment  of  Minnesota  Gavalry,from 
December  20, 1864,  to  February  7, 1865.  The  affidavit  of  Major  Bose 
shows  that  Plowman  was  dnly  commissioned  and  assigned  to  duty  as 
second  lientenant  on  December  20,  A.  D.  1864 ;  that  he  entered  upon 
the  discharge  of  his  duties  as  second  lieutenant,  and  faithfully  per- 
formed the  same  until  he  was  mustered  into  the  service  by  the  United 
States  mustering-offlcer,  on  the  7th  day  of  February,  A.  D.  1865.  That 
he  was  not  mustered  into  the  service  previous  to  said  7th  February, 
1865,  was  owing  to  the  fact  of  his  company,  to  which  he  was  then 
attached,  being  stationed  at  Fort  Wadsworth,  Dak.,  a  frontier  post, 
and  not  within  reach  of  a  mnstering-officer,  whose  nearest  station  was 
in  Saint  Paul,  Minn.,  and  the  refusal  of  the  post-commander  to  allow 
said  Plowman  to  proceed  to  Saint  Paul  to  be  mustered  in  at  an  earlier 
date. 

The  report  of  the  Adjutant-Oeneral,  United  States  Army,  shows  that 
a  vacancy  existed  between  these  dates  in  said  company,  and  that  there 
was  a  sufficient  number  of  enlisted  men  borne  upon  the  rolls  of  said 
company  to  have  admitted  of  the  muster-in  of  a  second  lieutenant. 

Therefore  your  committee  recommend  the  passage  of  this  bilK 


War  Department,  Adjutant-General's  Office, 

WoBhingUmy  D,  C,  May  9, 1876. 
Sir  :  Referring  to  your  letter  of  the  4th  instant,  reqnesting  to  be  informed  whether 
a  vacancy  existM  for  a  second  lientenant  in  Company  B,  Second  Regiment  Minnesota 
Cavalry,  from  December  20, 1864,  to  Febraary  7,  18&,  and  whether  the  strength  of 
said  company  dnrlng  said  period  would  have  entitled  it  to  the  mnster  of  an  officer  of 
that  grade,  I  have  the  honor  to  inform  yon  that  it  appears  from  the  records  of  the 
Second  Regiment,  Minnesota  Cavalry,  on  file  in  this  office,  that  a  yacancy  for  a  second 
lieutenant  existed  in  Company  B  of  said  regiment  fit>m  December  20, 1864,  cansed  by 
the  promotion  of  Second  Lieut.  R.  O.  Hunt  to  first  Ueutenant,  to  February  7, 1865,  the 
date  Sergeant  Henry  Plowman  was  mustered  in  as  of  that  grade.  Plowman  was  dis- 
charged as  sergeant  January  28, 1866,  to  enable  him  €o  accept  promotion. 
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Daring  the  period  mentioned,  there  were  enough  enlisted  men  borne  on  the  rolls  of 
said  company  to  have  admitted  of  the  mnster  in  of  a  second  lieutenant. 
Very  respeotfnlly,  yonr  obedient  servant, 

E.  D.  TOWNSEXD, 

AdJutanUGeneral, 
Hon.  H.  B.  Banning,  M.  C, 

Ciiairmaa  Committee  on  Military  Affaire, 

House  of  EepreeefitativeSt  Washington y  D,  C. 


State  op  Minnksota, 

County  of  Le  Seuer,  ss  : 

Henry  Plowman,  being  first  daly  sworn,  says  he  was,  before  the  year  1862,  a  resident 
of  the  State  of  Minnesoto^  and  county  of  Le  Seaer ;  that  he  always  has  and  always 
intends  to  obey  the  Constitution  of  the  United  States  and  of  the  St^te  of  Minneeota : 
that  he  never  by  word  or  deed  assisted,  aided,  or  abetted  the  rebellion  against  the 
United  States  of  1862  or  any  other  year ;  that  he  is  the  same  person  mentioned  in  the 
papers  hereto  attached  as  Lieut.  Henry  Plowman,  Company  B,  Second  Minneeota 
Cavalry ;  that  prior  to  the  20th  day  of  December,  1864,  he  was  acting  orderly  sergeant 
of  said  company,  and  on  said  20th  day  of  December,  1864,  he  was  duly  commissioned 
as  second  lieatenant  of  said  Company  B,  Second  Minnesota  Cavalry,  and  assiened  to 
and  went  on  dutv  as  snch,  which  said  office  he  filled  as  long  as  he  remained  in  the  serv> 
ice  of  the  United  States ;  that  he  need  every  effort  to  be  mustered  as  second  lient«n- 
ant  aforesaid  at  once,  but  was  unable  to  r  aoh  Saint  Paul  until  on  or  about  the  last  of 
Jannary,  1865,  and  that  the  mnstering-offlcer  then  refused  to  and  would  not  and  did 
not  mnster  him  back  to  the  time  when  he  received  the  commission  as  and  was  assigned 
to  duty  as  second  lieutenant,  but  mustered  him  on  the  7th  day  of  February,  1865 : 
that  during  the  time  between  the  20th  day  of  December,  1864,  and  said  7th  day  of 
February,  1865,  he  performed  the  duty  and  was  ander  the  expense  of  a  second  lieuten- 
ant, and  has  never  received  pay  for  tbe  same.    That  he  is  Justly  entitled  to  pay  for 

said  time  of  one  month  and  seventeen  days  as  second  lieutenant,  at  rate  of per 

month,  and  the  emoluments  of  said  office,  snch  as  commutation  for  rations,  .dtc. 

HENRY  PLOWMAN. 

Subscribed  and  sworn  to  before  me  this  31st  day  of  January,  1876. 

[8BAL.]  J.  F.  WALSH, 

Notary  Pubiic,  Minneeota. 


Statb  of  Minnbsota, 

County  of  Blue  Earth : 
Robert  H.  Rose,  beinfi  first  duly  sworn,  says  that  be  is  the  same  person  who  was,  od 
the  90th  day  of  Decemoer,  1864,  and  continued  to  be  until  on  and  after  the  25tb  of 
March,  1865,  m^jor  oommaodiog  the  post  at  Fort  Wadsworth,  Dak.,  and  that  Lieut 
Henry  Plowman  was,  on  said  !S)th  day  of  December,  1864,  duly  assigned  to  doty  as 
second  lieutenant  of  Company  B,  Second  Minnesota  Cavalry.  That  he  on  that  day 
received  a  commission  as  such  second  lieutenant,  duly  issued  by  the  governor  of  the 
State  of  Minnesota,  and  entered  upon  the  discharge  of  his  duties  as  such  second  lien- 
tenant,  and  faithfully  performed  them,  until  on  and  after  the  7th  day  of  Fsbmary, 
1865.  That  at  the  earliest  practicable  moment  I  ordered  hixa  to  Saint  Panl,  tbs  near- 
est mustering-post,  for  muster  as  such  second  lieutenant,  on  Jannary  13, 1865,  and  that 
for  some  reason  the  musteriuflr  officer  refiised  to  and  did  not  muster  him  back  to  De- 
cember 20, 1864,  as  he  should  have  done,  but  mustered  him  of  date  of  February  7. 
1865.  That  he  was  and  still  is  legally  and  eqnitably  entitled  to  bia  pay  and  all  tbe 
emoluments  of  second  lieutenant  for  the  time  between  the  20th  day  of  fyecember,  1854, 
and  the  7th  day  of  February,  1865.  That  during  all  that  time  he  was  nnder  expense 
as  second  lieutenant  aforesaid  and  should  have  received  pay  as  snch. 

ROBT.  H.  ROSE. 

Sworn  to  before  me  this  26th  day  of  January,  1876. 

[SEAL.]  JNO.  C.  NOE, 

Notary  Publici  Blue  Earik  County,  Minnesota. 


[8peeialOiderNo.81.] 

Hkadquartkbs  Fqbt  Waimworth,  Dak., 

December  20,  IBSL 

First  Sergeant  Henry  Plowman,  having  been  oommiBsiened  aa  aeoond  Ueoleiiant  Con- 
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pany  B,  Seoond  Minnesota  CaTaliy,  will  report  to  his  oompany  commander  for  daty 
as  each,  and  will  be  reported  aooordingly.  « 

By  order  of  Major  R.  H.  Rose. 

L.  B.  SMITH, 
F%r8i  Lieutenant  and  Acting  Po8t-AdJutant. 
Lieut.  Hbnrt  Plowman, 

Company  B,  Second  Minnesota  Cavalry, 


Headquarters  Fort  Wadsworth,  Dak., 

Mardi  25,  1865. 
Captain  :  Inclosed  please  find  statement  of  Lieutenant  Plowman,  and  request  to  be 
mustered  back  to  December  20,  1864,  when  he  reoeiyed  his  commission  and  was  as- 
signed to  duty.  Captain  Roesell,  for  some  reason,  refused  to  muster  him  back  of 
February  7, 1865,  although  the  order  discharging  him  was  received  at  district  head- 
qoarters  Febrnaiy  I,  andl  have  no  doubt  but  it  was  the  inteation  of  the  m%jor-gen- 
eral  commanding  that  Plowman  should  be  discharged  from  date  of  reception  of  com- 
mission and  assignment  to  dul^.  As  Cu»tain  Roasell  will  not  muster  back  on  that 
order,  cannot  another  order  be  obtained  from  department  headquarters  to  discharge 
him  firom  December  20, 1864,  and  thus  save  the  necessity  of  obtaining  an  order  frtmi 
the  War  Department  f  Mi^or-General  Thomas  issued  an  order  in  November.  1863,  dis- 
chaiging  me  to  date  from  February,  1862.  Nothing  new.  I  would  respectfully  request 
that  the  portion  of  Company  D,  Second  Minnesota  Cavalry,  and  such  enlisted  men  be- 
longing to  this  command  as  are  now  at  Fort  Snelling,  be  sent  up  at  the. earliest  da^ 
practicable.  The  weather  is  pleasant  now,  and  I  think  the  roads  are  in^'better  condi- 
tion than  they  will  be  after  the  frost  commences  coming  out  until  into  the  last  of  May, 
and  I  suppose  there  will  be  no  difficulty  in  obtaining  forage  for  the  stock  along  the 
route.  Am  anxious  to  have  all  those  men  on  hand  and  settled  down  for  work,  and 
there  are  a  few  more  who  I  should  like  to  have  furloughed. 
I  am,  sir,  very  respectfully,  your  obedient  servant, 

ROBT.  H.  ROSE, 
Major,  Commanding. 
Capt.  R.  C.  Olin, 

Aeeietant  Adjutant-Oeneral,  Saint  Paul,  Minn, 

Headquarters  District  of  Minnesota, 

Saint  Paul,  Apnl  6,  1865. 
Respectfully  forwarded  to  department  headquarters  for  such  action  as  the  mi^or- 
general  commanding  may  deem  proper  in  the  premises,  so  far  as  Lieutenant  Plowman 
is  concerned. 

H.  H.  SIBLEY, 
Brigadier-General,  Commanding, 

Hbaj>quartbr8  Department  of  the  Northwest, 

Milwaukee,  WU.,  April  11,  l?r>5. 
Respectfully  returned  to  Brigadier-General  Sibley.    The  commanding  general  does 
not  deem  it  advisable  to  go  behind  the  action  of  the  mnstering-offloer  in  this  case. 
By  order  of  Maior-Oeneral  Curtis. 

C.  8.  CHARLOT, 
Ateietami  Adjutant^C^eraL 

Headquarters  District  of  Minnesota, 

Saint  Paul,  ApHl  10,  1865. 
Respectfully  returned  to  Lieutenant  Plowman,  through  commanding  officer  Fort 
Wadsworth,  for  bis  information. 

By  command  of  Brigadier-Gtooeral  Sibley. 

R.  C.  OLIN, 
Aseiatant  Adjutant-General, 


LSpedal  Order  No.  17.] 

Hbadquabtsrs  Dbpartmuit  of  the  Northwest, 

MUwaukedf  Wie^  January  28, 1865. 

[Extract] 

XL  At  the  request  of  the  governor  of  Minnesota,  Sergeant  Henrv  Plowman,  Company 
B,  Seoond  Regiment  Minnesota  Cavalry,  is  hereby  honorably  discharged  the  service  of 
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the  United  States,  to  enable  him  to  accept  promotion  aa  second  lientenant  in  same  regi- 
menty  with^ condition  that,  if  not  masterea  in  as  an  officer  under  the  same,  he  shall 
return  to  his  former  company  or  be  considered  a  deserter. 
By  command  of  Bi%jor-Qeneral  Pope. 

J.  8.  MELINE, 
AcHng  AsHHant  AdJiOanUGmeral 
Brig.  Gen.  H.  H.  Sibley, 

Commanding  District  of  Minnesota, 


[Speolal  Order  No.  4.1 

Headquartkrb  Fort  Wadswortu,  Dak^ 

Jannarg  13,  ld6&. 

I.  First  Lieat.  Richard  O.  Hnnt,  Company  B,  Second  Minnesota  Cavalry,  will  proceed 
to  Saint  Paol,  Minn.,  for  the  purpose  of  being  mastered  into  the  United  States  serrice 
as  first  lientenant  On  arriving  at  Saint  Paiu  Lientenant  Hont  will  report  at  district 
headqnarters. 

II.  Lieut.  Henry  Plowman,  Company  B,  Second  Minnesota  Cavalry,  will  proceed  to 
Saint  Paul,  Minn.,  for  the  purpose  of  being  mustered  into  the  United  States  serrice  as 
second  lieutenant.  On  arriving  at  Saint  Paul  Lieutenant  Plowman  will  report  at  dis- 
trict headquarters. 

III.  Capt.  J.  E.  McCusick,  acting  quartermaster  at  this  post,  will  famish  transporta- 
tion to  carry  the  above  order  into  efiect. 

By  order  of  Robert  H.  Rose,  mi^or,  commanding  post. 

Lieut.  L.  B.  SMITH, 

Post-A^ntamt 
Lieut.  Hrnry  Plowman, 

Company  B,  Stoond  Minnesota  Cavalry. 


Fort  Wadswortu,  Dak.,  March  24, 186S. 
LiBTJTENANT :  I  rcspcctf  ully  make  the  following  statement  and  request :  On  the  20th 
December,  1864, 1  received  and  accepted  a  commission  as  second  lieutenant.  Second 
Cavalrv,  Minnesota  Volunteers ;  was  assigned  to  duty  as  such  by  Special  Order  No.  81, 
dated  headquarters  Fort  Wadsworth,  Dak.,  December  20.  1864.  1  made  every  effort 
to  be  mnstered  as  second  lieutenant ;  was  ordered  to  Saint  Paul,  Minn,  (the  nearest 
mustering-office),  by  section  4,  Special  Order  No.  4,  dated  headquarters  Fori  Wads- 
worth,  Dak.,  January  13,  1865.  I  immediately  proceeded  to  Saint  Paul,  Minn.,  sod 
presented  myself  to  the  mustering-officer  to  be  mustered,  but  by  some  inadvertency  my 
discharge  as  sergeant  had  not  been  sent  for,  so  I  was  obliged  to  wait  until  my  disehaige 
could  be  obtained  from  department  headquarters,  which  came  in  the  form  of  seetioa 
4,  Special  Order  No.  17,  dated  headquarters  Department  of  the  Northwest,  BiUwaokee, 
Wis.,  January  28, 1865 ;  received  at  district  headquarters  February  1, 1865 ;  reoeiTed 
by  me  February  7, 1865.  I  immediately  reported  to  Capt.  W.  H.  Rossell,  the  mustering- 
officer ;  he  refused  to  muster  me  back  of  that  day.  I  therefore  respeotftilly  request  to 
be  mustered  back,  so  as  to  have  my  muster-roU  December  20, 1864,  date  of  reception 
and  acceptance  of  commission  and  of  assignment  to  duty. 
I  am,  sir,  your  obedient  servant, 

HENRT  PLOWMAN, 
Seoond  Lieutenant  Company  B,  Second  Minnesota  Camlry, 
Lieut.  L.  B.  Smith, 

Post-Adjutant,  Fort  Wadsworth. 

'  Headquarters  Fort  Wadsworth,  Dak., 

M4ureh2^iaS^ 
Respectfully  forwarded  to  district  headquarters,  with  recommendation  that  request 
be  granted.  It  is  but  Justice  to  Lif^utenant  Plowman ;  his  statements  are  entirely  cor- 
rect, and  he  has  faithfully  performed  his  duties  as  lieutenant  since  December  20, 1864. 
and  has  been  under  expense  as  an  officer,  and  is  most  certainly  entitled  to  the  pay  ana 
emoluments  of  a  lieutenant  from  that  date ;  he  made  every  ^ort  to  be  muBtered,  and 
I  sent  him  to  Saint  Paul  at  the  earliest  day  practicable. 

ROBT.  H.  ROSE, 
Mqforf  Commanding. 

o 
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45th  GONaBBSS,  )  SENATE.  (  Bepobt 

2d  Seation.       f  )  No.  470. 


IN  THE  SENATE  OF  THE  UliflTED  STATES. 


Junk  5, 1678.— Agreed  to  and  ordered  to  be  printed. 


Mr.  Booth,  from  the  Committee  on  Patents,  submitted  the  following 

REPORT: 

The  CommiUee  an  Patents^  to  vohom  was  referred  the  petition  of  Mary  Ann 
Jonee^foT  an  extension  of  the  patent  to  Alfred  0.  JoneSyfor  an  improved 
pipe-coupling  J  beg  leave  to  report : 

That  tbe  petitioner  is  an  invalid  and  the  sister  of  Alfred  0.  Jones,  to 
whom  letters  patent  for  an  improved  pipe-oonpling  were  granted  on  the 
23d  day  of  April,  1861,  for  a  term  of  seventeen  years. 

That  Alft^ed  0.  Jones  died  in  1868,  and  since  that  time  the  petitioner 
has  been  receiving  a  royalty  of  fifty  dollars  per  month  by  an  arrange- 
ment with  the  manufacturers,  aggregating  to  the  present  time  six  thou- 
sand dollars. 

The  invention  is  shown  to  be  a  valuable  one  to  the  public,  but  the  rea- 
son given,  that  the  petitioner  will  be  totally  without  resources  if  the 
patent  is  not  extended,  is  not  considered  by  the  committee  sufficient  for 
the  extension  of  a  seventeen-year  patent  in  view  of  the  compensation 
shown  to  have  already  been  received.  The  committee  therefore  recom- 
mend that  the  petition  be  rejected. 
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45th  Congress,  \  SENATE.  (  Eepoet 

2d  Session.       |  \  No.  471. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 


June  5,  1878. — Ordered  to  be  printed. 


Mr.  Maxet,  from  the  Committee  on  Military  Affairs,  submitted   the 

following 

REPORT: 

[To  aocompaDy  bill  S.  1365.] 

The  Committee  on  Military  Affairs^  to  tchoin  was  referred  the  letter  of  the 
Secretary  of  War  and  accompanying  papers,  Ex.  Doc.  No.  83,  present 
session,  embracing  among  other  things  the  petition  of  Lewis  Leffmany 
ordnance  sergeant,  United  States  Army,  asking,  for  reasons  therein  stated, 
to  be  retired  icith  the  full  pay  and  allowance  of  his  grade  of  ordnance 
sergeant,  hare  carefully  considered  the  same,  and  submit  the  following 
report : 

It  appears  by  the  military  history  of  Sergeant  Leffman,  as  furnished 
tbe  committee  by  the  Adjiitant-Oeneral,  that  he  enlisted  August  31, 
1824,  and  was  discharged  as  sergeant  August  30, 1829 ;  re  enlisted  Au- 
giist  30,  1829,  discharged  June  21, 1833 ;  enlisted  September  3, 1833,  and 
discharged  September  23,  1836,  as  sergeant  of  ordnance  detachment. 
Enlisted  June  6,  1837,  and  discharged  June  4, 1840,  as  sergeant;  re- 
enlisted  June  4,  1840,  and  appointed  ordnance  sergeant  July  20, 1840, 
and  has  served  continuously  in  that  grade  to  the  present  time.  The 
bistory  closes  with  the  words,  **  His  record  is  good.''  Thus  it  will  be 
seen  that  from  his  original  entry  into  the  service  August  31,  1824,  to 
the  present,  he  has  been  continuously  in  service,  except  the  period  be- 
tween June  21,  1833,  and  September  23,  1833,  three  months  and  two 
days,  and  between  September  23,  1836,  and  June  6, 1837,  eight  months 
and  fourteen  days  ;  altogether,  eleven  months  and  sixteen  days  out  of 
service  in  nearly  fifty-four  years;  and  that  since  June  4, 1840,  to  the 
present,  a  period  of  just  thirty-eight  years  this  day,  he  has  been  con- 
tinuously' in  service,  and  that  during  his  entire  period  of  service  since 
bis  first  enlistment  his  record  has  been  good.  We  venture  to  afiSrm 
that  there  are  but  few  soldiers  in  any  army  in  the  world  of  longer  serv- 
ice, and  none  with  better  record.  The  committee  is  glad  to  note  the 
affectionate  language  of  his  commander.  Major  De  Bussy,  in  his  refer- 
ence to  Sergeant  Leffinan.  It  speaks  well  for  both.  Major  De  Eussy 
says: 

Tbis  old  soldier  is  so  geoerally  koown  to  the  commanders  of  tbe  Army  tbat  any  in- 
dorsement concerning  bim  seems  supertlnons.  He  has  served  long  and  most  faithmlly. 
illustrating  few  of  the  faults  and  all  of  the  virtues  of  the  veteran.  He  loves  to  dwell 
Qpon  his  interviews  with  distingnished  military  officers,  most  of  whom,  either  dead  or 
liviug,  have  expressed  an  interest  in  him. 

General  Hancock,  in  forwarding  the  papers,  speaks  of  him  as  ^^  this 
deserving  old  soldier." 

No  more  graceful  or  merited  tribute  could  be  shown  this  veteran  of 
more  than  half  a  century's  service,  than  to  grant  his  petition,  and  retire 
him  on  the  full  pay  and  allowance  of  an  ordnance  sergeant,  and  the 
committee  report  the  accompanying  bill,  and  recommend  its  P»P^^?\^T^ 


Digitized  by  LjOOQIC 


45th  Congress,  \  SENATE.  (  Eepoet 

2d  Session,       I  I  No.  472. 


IN  THE  SENATE  OP  THE  UNITED  STATES. 


June  5, 1878.— Ordered  to  be  printed. 


Mr.  Teller,  from  the  Committee  on  Claims,  submitted  the  following 

REPORT: 

[To  accompany  bill  S.  1366.] 

The  Committee  on  Claims^  to  whom  were  referred  the  petition  and  ctcoom- 
panying  papers  of  Robert  Spaugh,  of  Indiana^  have  had  the  same  under 
consideration^ and  make  this  report: 

The  petitioner  is  a  citizen  of  the  State  of  Indiana,  and  always  faith- 
fully  adhered  to  the  United  States. 

On  the  ISth  day  of  February,  A.  D.  1859,  the  petitioner,  and  Thomas 
Essex  and  John  Essex,  as  his  sureties,  made  their  promissory  note  to  one 
John  Vogler,  of  the  State  of  North  Carolina,  whereby  they  promised  to 
pay,  one  day  after  date,  to  the  said  John  Vogler  or  order,  the  sum  of 
$1,010.  At  the  May  term,  A.  D.  1863,  of  the  dis  rict  court  of  the  United 
States,  held  at  Indianapolis,  in  said  State  of  Indiana,  proper  proceedings 
were  instituted  in  said  court  to  confiscate  said  note  under  the  laws  of 
the  United  States,  it  being  alleged,  according  to  law,  that  the  said 
John  Vogler  was  then  and  theretofore  engaged  in  rebellion  against  the 
said  United  States. 

Afterward  said  court  made  a  decree  of  confiscation  of  said  -note,  and 
ordered  a  sale  of  the  same,  and  the  same  was  sold  by  the  marslial  of  the 
court  on  the  16th  day  of  September,  A,  D.  1863,  in  obedience  to  the  de- 
cree of  the  court,  for  the  sum  of  $750.  Of  this  sum,  by  order  of  the  court, 
$108.34  was  applied  to  the  payment  of  costs  in  that  behalf,  and  the  bal- 
ance, $641.66,  was  paid  to  the  clerk  of  the  court,  to  be  paid  into  the 
Treasury  of  the  United  States.  It  appears  that  the  money  was  paid  into 
the  Treasury  less  the  cost,  $108.34.  The  agent  of  the  petitioner  pur- 
chased said  note  for  him,  and  he  paid  for  it  $750,  as  explained  above. 
By  mistake,  the  proceedings  of  the  United  States  district  court  to  con- 
fiscate said  note  described  the  note  as  for  $1,000,  and  made  and  due  at 
a  day  different  from  that  above  specified.  It  does  not  appear  that  the 
note  was  ever  in  possession  of  the  court,  although  the  marshal  certifies 
that  he  arrested  the  property,  but  all  the  proceedings  show  that  the 
note  was  not  seized,  and  the  description  is  uncertain,  for  the  reason  that 
the  note  was  not  in  the  possession  of  the  United  States  attorney  or  United 
States  marshal,  and  at  the  sale  of  the  note  it  does  not  appear  that  the 
note  was  in  possession  of  the  officer.  ' 

This  was  an  attempt  to  confiscate  a..note.  This  is  shown  in  the  whole 
proceeding.  The  note  is  attempted  to  be  described,  and  it  was  the  note 
that  was  sold.  The  marshal  says  in  his  return  that  he  had  arrested  the 
property.     If  nothing  further  appeared  in  the  record  this  ought  to  be 
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coDclasive  on  tbat.poiDt.  (Miller  vs.  U.  S.,  11  Wallace ;  Brown  vs.  Ken- 
nedy, 15  Wallace,  697.) 

|l^  Bat  the  declaration  that  be  had  arrested  the  property  most  be  taken 
in  connection  with  tbe  whole  record,  and  then  it  becomes  a  pro|)er  in- 
quiry whether  the  act  of  tbe  marshal  did  or  did  not  amount  to  an  arrest 
of  tbe  property,  aud  to  determine  this  we  need  not  take  the  bare  return 
of  the  officer.    (Miller  vs.  U.  8.,  11  Wallace,  296.) 

If,  as  before  stated,  there  was  an  attempt  to  confiscate  the  note,  there 
must  be  an  actual  seizure  of  the  note;  and  it  cannot  now  be  said  that 
the  note  was  only  tbe  evidence  of  the  debt,  and  that  it  was  in  realit.v  an 
attempt  to  confiscate  the  credit.  (See  Pelbam  v^  Rose,  9  Wallace,  103 ; 
Pelbara  vs.  Way,  14  Wallace,  296.) 

If,  then,  the  marshal  did  not  have  tbe  actual  possession  of  the  note,  the 
court  was  without  jurisdiction  and  all  tbe  proceedings  were  void.  (Mil- 
ler vs.  U.  S.,  11  Wall.,  294 ;  Brown  vs.  Kennedy,  15  Wall.,  599.) 

While  tbe  plaintiff  in  error  cannot  dispute  the  marshal's  return  in  the 
appellate  court,  yet  it  does  not  follow  that  tbe  bolder  and  owner  of  the 
note  is  bound  by  it  when  be  brings  his  action  on  tbe  note.  If  the  maker 
sets  up  in  defense  the  confiscation  proceedings,  tbe  owner  of  tbe  note  can 
dispute  tbe  record,  and  show  that  the  marshal  did  not  seize  the  note  in 
fact  as  he  asserted  in  his  return.  (Thompson  vs.  Whitmore,  18  Wall., 
457 ;  Knowles  vs.  Oas  Light  Co.,  19  Wall.,  58.) 

^  As  there  was  no  seizure  of  the  note  by  the  marshal  and  no  attempt 
to  seize  tbe  credit,  the  purchaser  took  nothing  by  the  purchase. 

Tbe  laws  concerning  confiscation  were  made  for  tbe  purpose  of  weak- 
ening tbe  enemy  and  not  to  obtain  money  to  carry  on  the  war,  and  the 
government,  when  it  attempts  to  take  the  property  of  an  enemy  and 
transfer  it  to  a  loyal  citizen,  is  bound  to  so  conduct  its  proceedings  that 
the  loyal  citizen  will  get  a  title  to  the  property  equal  in  all  respects  to 
the  title  of  tbe  public  enemy. 

At  the  May  term,  A.  D.  1869,  of  tbe  United  States  circuit  court  in 
and  for  the  district  of  Indiana,  held  at  Indianapolis,  in  said  last-named 
State,  the  said  John  Vogler  instituted  his  suit  in  said  court  against  the 
petitioner  and  his  said  sureties  to  recover  the  sum  of  money  due  upon 
said  note. 

Tbe  petitioner  set  up  sundry  defenses,  and,  among  others,  the  said  pro- 
ceedings in  said  district  court  of  tbe  United  States,  whereby  the  said 
note  was  supposed  to  be  confiscated,  &c.  But  tbe  said  court  gave 
judgment  in  favor  of  the  said  John  Vogler  for  tbe  sum  of  $1,010  aud 
interest  on  that  sum  from  one  day  after  the  date  of  said  note. 

The  grounds  of  the  decision  of  tbe  circuit  court  do  not  appear  in  the 
transcript  of  tbe  record.  Tbe  petitioner  avers  that  be  paid  said  judg- 
ment aud  costs  on  tbe  27th  day  of  December,  A.  D.  1869,  and  the  record 
shows  such  payment. 

The  above  state  of  facts  appears  from  transcripts  of  the  records  of 
said  court  and  the  sworn  petition  of  petitioner,  and  tbe  committee 
believe  the  statement  to  be  substantially  true.  Upon  consideration,  the 
committee  think  the  petitioner  ought  to  be  paid  tbe  said  sum  of  $750, 
and  report  the  accompanying  bill  for  tbe  relief  of  tbe  said  Kobert 
Spaugh,  and  recommend  that  the  same  be  passed. 
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IN  THE  SENATE  OF  THE  UNITED  STATES. 


June  5,  1878.— Ordered  to  be  printed. 


Mr.  Booth,  from  the  Committee  on  Patents,  sabmitted  the  following 

REPORT: 

[To  accompany  bill  S.  1183.] 

The  Committee  on  Patents,  to  whom  was  referred  the  hill  (8. 1183)  to  author- 
ize the  extension  of  the  patent  of  Levin  P.  ClarlCy  report  a^  follows : 

That  on  the  3d  day  of  September,  1861,  letters  patent  of  the  United 
States  were  granted  to  Levin  P.  Clark,  for  a  term  of  seventeen  years,  for 
an  improvement  in  hydrants,  which  has  been  of  great  value  to  the  public 
wherever  adopted ; 

That  he  was  compelled,  by  reason  of  poverty,  to  assign  his  patent  for 
its  original  term,  excepting  in  the  State  of  Maryland  and  the  District  of 
Columbia,  for  $5,000 ; 

That  that  sum,  and  more,  had  been  expended  by  him  in  procuring  the 
proi>er  material  and  perfecting  his  invention.;  and 

That  the  business  he  has  been  enabled  to  do  in  Maryland  and  the 
District  of  Columbia  has  not  adequately  compensated  him  for  the  time, 
ingenuity,  and  expense  bestowed  by  him  on  said  invention,  mainly 
because  of  open  infringements,  which  he  has  been  too  poor  to  prosecute, 
and  also  on  account  of  the  opposition  of  the  plumbers;  and  the  com- 
mittee therefore  recommend  the  passage  of  the  bill,  with  an  amendment. 
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IN  THE  SENATE  OP  THE  UNITED  STATES. 


June  5, 1878.— Ordered  to  be  printed. 


Mr.  HOAB,  from  the  Gotninittee  on  Claims,  submitted  the  foUowittg 

REPORT: 

[To  accompany  bill  S.  762.] 

The  Committee  on  Claims ^  to  whom  was  referred  the  bill  (8.  762)  for  the 
relief  of  C.  T.  Uubanks,  successor  of  the  firm  of  Euhanks  &  Anthony^ 
have  considered  the  samCj  and  report: 

The  evidence  shows  that  the  firm  of  Eabanks  &  Anthony  consisted  of 
five  persons ;  that  they  owned  an  extensive  pork-packing  establishment 
three  and  a  half  miles  from  Gallatin,  Sumner  Gounty,  Tennessee,  and  that 
in  1862  or  1863  the  materials  of  their  buildings  were  carried  by  Union  troops 
to  Gallatin  and  used  to  construct  buildings  there.  There  is  a  petition 
filed  with  the  papers  addressed  to  the  Southern  Glaims  Gommission,  and 
sworn  to  by  G.  T.  Eubauks,  in  which  he  describes  himself  as  the  surviv- 
ing member  of  said  firm,  and  declares  that  he  never  voluntarily  aided 
the  rebellion,  and  that  these  buildings  were  taken  to  construct  dwellings 
for  the  freedmen  and  refugees  who  flocked  into  Gallatin.  Other  affi- 
davits state  that  the  materials  were  used  to  construct  barracks  for 
soldiers,  and  were  worth  more  than  $16,000. 

There  is  no  evidence  that  the  other  members  of  the  firm  were  loyal; 
there  is  no  evidence  that  petitioner  is  survivor  of  the  firm ;  there  is 
no  evidence  that  the  title  to  this  real  estate  was  in  the  firm  as  joint  ten- 
ants, so  that  it  would  belong  to  the  survivor,  and  not  vested  in  the 
individual  members  of  the  firm  as  tenants  in  commou,  so  that  it  would 
pass  to  their  heirs,  and  the  claim  for  damages  in  their  life-time  pass  to 
their  personal  representatives.  There  is  no  evidence  by  what  authority 
the  lumber  was  taken ;  there  is  not  sufficient  evidence  that  it  went  to 
the  use  of  the  soldiers ;  there  is  not  sufficient  evidence  what  part  of  the 
value  of  the  real  estate  was  destroyed  and  what  was  left ;  no  reason  is 
shown  for  not  presenting  the  claim  to  the  Southern  Glaims  Gommission. 

For  these  reasons  we  report  that  the  bill  ought  not  to  pass. 
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45th  CONaRKSS,  >  SENATE.  (  RBPOET 

24  8emon.       J  \  No.  475, 


IN  THE  SENATE  OF  THE  UNITED  STATES. 


June  6, 1878.— Ordered  to  be  printed. 


Mr.  DoRSEY,  from  the  Oommittee  on  the  District  of  Golatnbia,  sab- 

mitted  the  following 

REPORT: 

[To  accompany  bill  S.  1238.] 

The  Committee  an  the  District  of  Columbia^  to  whom  was  re/erred  the  bill 
&  1238,  respectfully  report : 

The  bill  provides  for  the  registration  of  the  drinks  sold  by  each  licensed 
dealer  in  wines  and  alcoholic  and  malt  liqnors,  and  imposes  a  tax  npon 
each  drink  sold. 

The  system  adopted  in  the  bill  herewith  reported  is  similar  to  that 
now  in  snccessfnl  operation  in  some  of  the  States.  The  system  of  im- 
posing a  tax  apon  the  sale  of  each  drink  of  liquor  presents  many  advan- 
tages to  the  government  as  a  revenne  measure,  while  it  imposes  no 
additional  burdens  upon  the  licensed  dealers.  The  burden  of  the  tax 
thus  collected  falls  directly  and  exclusively  npon  consumers,  and  is  not 
paid  over  by  the  dealer  until  collected  by  him. 

The  adjustment  of  a  tax  upon  liquor  at  the  point  of  consumption,  it 
is  believed,  is  the  least  burdensome  and  objectionable  of  all  taxes  which 
can  be  imposed. 

The  article  taxed  is  a  luxury,  and  the  tax,  therefore,  one  which  is  vol- 
untary and  self-imposed. 

This  mode  of  collecting  a  tax  is  relieved  of  all  the  objections  which 
can  be  urged  against  a  tax  upon  the  article  while  ip  its  commercial 
stages  of  transit  from  dealer  to  dealer. 

As  this  tax  does  not  attach  to  the  sale  until  made  to  consumers,  it 
can  in  no  sense  burden  the  trade. 

It  is  also  relieved  from  the  objections  that  are  urged  against  the 
imposition  of  high  specific  privilege  taxes,  the  privilege  being  taxed 
exactly  in  the  proportion  that  it  is  exercised. 

No  advantage  is  given  to  one  dealer  or  class  of  dealers  over  another, 
an<l  as  the  tax  can  invariably  be  collected  of  the  consumer  before  it  is 
paid  by  the  dealer,  no  inequality  or  injustice  can  possibly  arise. 

The  tendency  of  the  system  is  to  the  protection  of  the  dealer.  A  tax 
being  required  of  him  upon  each  drink  sold,  as  indicated  by  the  regis- 
ter, necessitates  the  adoption  of  a  cash  system,  and  where  this  system 
Ijas  been  adopted  it  is  maintained  that  a  wholesome  check  has  been  es- 
tablished upon  the  agents  and  employes  of  the  licensed  dealers. 

It  would  appear,  therefore,  that  the  system  of  collecting  a  tax  upon 
liquor  at  the  point  of  consumption  presents  very  many  advantages  to 
all  tfae  parties  concerned,  and  is  not  detrimental  to  the  interests  of  any. 

The  imperative  necessity  of  relieving  the  citizens  of  the  District  of 
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2  MODE    OF   COLLECTING   CERTAIN    REVENUE. 

Golambia  of  tbe  ODerous  taxation  to  which  they  are  now  subject  u^mju 
real  estate,  other  property,  and  business  pursuits,  commends  itself  to  the 
profound  consideration  of  your  committee. 

The  auditor  of  the  State  of  Virginia,  in  his  report  of  19th  January, 
1878,  estimates  tbe  amount  which  will  be  derived  from  the  sale  of  liquor 
under  the  ^'Moffett  law''  at  an  annual  revenue  of  at  least  six  hundred 
thousand  dollars  ($600,030). 

In  the  Annual  Report  of  the  United  States  Commissioner  of  Internal 
Revenue,  November  28,  1878,  page  15,  it  is  shown  that  there  are  2,37S 
retail  liquor  dealers  in  the  State  of  Virginia,  and  in  the  District  of  Co- 
lumbia there  are  1,105  retail  liquor  dealers.  If  the  proportion  of  rev- 
enue to  each  dealer  he  maintained  respectively  to  the  State  of  Virginia 
and  the  District  of  Columbia,  the  amount  which  this  tax  will  yield  to 
the  District  will  be  two  hundred  and  fifty-six  thousand  dollars  ($256,000) 
annually. 

It  is  a  reasonable  estimate,  that  with  the  large  number  of  temporary 
sojourners  in,  and  itinerant  and  migratory  visitors  to,  the  Federal  cap- 
ital, the  amount  of  revenue  may  exceed  that  sum,  by  a  system  the  most 
simple,  complete,  and  summary  yet  devised  by  human  ingenuity. 
After  a  careful  examination  of  the  various  registers  submitted  to  yoor 
committee  as  adapted  to  the  mode  of  collecting  revenue  from  the  sale 
of  liquors,  your  committee  have  adopted  th^  register,  which  has  been 
thoroughly  tested,  and  now  in  use  by  the  State  of  Virginia,  known  as 
the  "  Moflfett  Register."  This  instrument  is  completely  adapted  to  tbe 
purpose  for  which  it  was  designed;  and  your  committee  report  the  ac- 
companying bill,  and  recommend  its  passage. 
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45th  Congbess,  )  SENATE.  (  Report 

2d  Bemon.       )  \  No.  470. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 


JUKB  6, 1878.— Ordered  to  be  printed. 


Mr.  Allison,  from  the  Committee  on  Indian  Affairs,  submitted  the 

following 

REPORT: 

[To  accompany  bill  S.  1«*26.] 

The  Committee  on  Indian  Affairs ^  to  whom  wa>s  referred  tlie  petition  of  B. 
F.  Overton^  governor  of  the  Chickasaw  Nation^  relating  to  the  arrears  of 
interest  due  on  trustfunds  held  by  the  United  States  for  that  nation^ 
respectfully  submit  thefollotcing  report : 

The  '*  non-paying  stocks"  held  by  the  United  States  in  trust  for  four- 
teen different  nations  and  tribes  of  Indians,  embrace  the  following  bonds 
held  in  trust  for  the  Ghickasaws : 

Nashville,  Marfreesboro  and  Sbelbyyille  Tnrnpike  Company  bonds  (.^^ 

percent.) 166,666  66f 

Xashville  and  Cbattanoof^a  Railroad  Company  bonds  (6  per  cent.)....  512,000  00 

KaHt  Tennessee  and  Georgia  Railroad  Company  bonds  (6  per  cent.) 104, 000  00 

682,666  66f 

In  the  years  1832  and  1834  the  Chickasaw  Nation,  then  occupying 
their  ancient  lands  in  the  State  of  Mississippi,  entered  into  four  treaties 
with  the  United  States,  whereby  they  sold  to  the  United  States  all  of 
tiieir  lands  east  of  the  Mississippi  River,  and  agreed  to  emigrate  to  ter- 
ritory west  of  that  river;  and  the  United  States  agreed  to  dispose  of 
the  proceeds  of  sales  of  their  lands  in  Mississip[>i,  in  accordance  with 
the  following  stipulation : 

The  funds  thence  resulting,  after  the  necessary  expenses  of  surveying  and  selling, 
and  other  advances  which  may  be  made  are  repaid  to  the  United  States,  shall,  from 
time  to  time,  be  invested  in  some  secure  stocksy  redeemable  within  a  period  of  not  more 
than  twenty  years,  and  the  United  States  will  cause  the  interest  arising  thertfrom  annu* 
ally  to  he  paid  to  the  Chickasaws,    (7  Stat.,  454,  art.  11.) 

In  1852,  the  United  States  and  the  Chickasaw  Nation  entered  into  a 
treaty,  which  contains  the  following  provision: 

Amicus  5.  The  Chickasaw  Nation  desires  that  the  whole  amount  of  their  national 
fund  shall  remain  with  the  United  States,  in  trust  for  the  benefit  of  this  people,  and 
that  the  same  shall  on  no  account  be  diminished.  It  is,  therefore,  agreed  that  the 
United  States  shall  continue  to  hok'  the  said  fund  in  trust  as  aforesaid,  and  shall  con^ 
Mtantly  keep  the  satM  invests  in  safe  and  valuable  stock f  the  interest  upon  which  shall  be  an- 
nually paid  to  the  Chickasaw  Nation:  l*rovidedy  That  so  much  of  said  fund  as  the  Chick- 
asaws  may  require  for  the  purpose  of  enabling  them  to  effect  the  permanent  settle- 
ment of  the  tribe,  as  contemplated  by  the  treaty  of  V^M,  shaU  be  subject  to  the  con- 
trol of  their  general  council.    (10  Stat.,  975,  art.  5.) 

The  bonds  which  are  described  above  were  purchased  by  the  United 
States  with  the  proceeds  of  the  lands  of  the  Ghickasaws,  under  the 
foregoing  treaty  stipulations.    They  were  guaranteed  by  the  State  of 
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2  ARREARS    OF    INTEREST   DUE    CHICKASAW   NATION. 

Tennessee,  The  interest  which  accrued  on  these  bonds  between  the  Ist 
of  January,  1861,  and  the  1st  of  July,  1866,  amounting  to  the  sum  of 
$222,290.2*5,  has  never  been  paid.  Its  payment  was  suspended  during 
that  period,  as  was  also  the  payment  of  interest  on  non-paying  stocks  to 
the  amount  of  $1,704,300,  held  in  trust  for  other  tribes  and  nations. 

On  the  7th  of  December,  1863,  the  Secretary  of  the  Treasury  trans- 
mitted to  the  House  of  Eepresentatives  an  estimate — 

For  payment  of  interest  on  $1,704,300  of  non-paying  stocks  held  by  the  Secretary  of  the 
Interior  in  trust,  for  various  Indian  tribes  up  to  and  including  the  interest  pavabie 
July  1, 1866,  ^50,220.50. 

This  estimate  appears  on  pnge  110,  Ex.  Doc.  !No.  2, 1st  session,  Thir- 
ty-eighth Congress,  and  refers,  by  a  note,  to  the  statement  on  pages 
132, 133  of  the  same  document,  which  purports  to  be  a  "  Statement  of 
non-paying  storks  held  by  the  Secretary  of  the  Interior  in  trust  for  rari- 
ous  Indian  tribes,  showing  the  amount  of  each  kind  and  the  interest 
upon  the  same,  computed  from  the  date  of  the  last  payment  or  appro- 
priation by  Congress  to  July  1, 1864."  And  yet,  while  it  shows  in  detail 
the  nature  and  amount  of  the  non-paying  stocks  held  in  trust  for  each 
of  the  other  thirteen  tribes,  including  theChoctaws,  Cherokees,  Creeks, 
and  Seminoles,  it  contains  no  reference  whatever  either  to  the  abore- 
mentioned  bonds  held  in  trust  for  the  Chickasaw  Nation,  or  to  certain 
other  non-paying  stocks  (Arkansas  bonds),  amounting  to  $90,000,  which 
were  then  held  in  trust  for  that  nation.  Through  whose  fault,  or  mis- 
take, this  omission  occurred  the  committee'  have  not  been  able  to  as- 
certain. 

No  appropriation  was  made  upon  this  estimate,  and  on  the  5th  of  De- 
cember, 1864,  the  Secretary  of  the  Treasury  transmitted  an  estimate  <^  For 
payment  of  interest  on  $1,690,300  of  non-paying  stocks  held  by  the  Sec- 
retary of  the  Interior  in  trust  for  various  Indian  tribes,  up  to  and  in- 
cluding the  interest  payable  July  1, 1866,  $446,433.^."  No  details  ac- 
companied this  estimate,  which  will  be  found  on  page  161  of  estimates, 
second  session.  Thirty-eighth  Congress. 

In  a  general  appropriation  bill,  approved  March  3, 1865,  an  appropri- 
ation was  made — 

For  payment  of  interest  on  |1,690,300  non-paying  stock,  held  by  the  Seoretaiyof 
the  Interior  in  trust  for  various  Indian  tribes,  np  to  and  including  the  interest  paya- 
ble July  1,  1866, 1446,433.50.    (13  Stat.,  559.) 

Although  this  appropriation  was  not,  in  terms,  restricted  to  any  par* 
ticular  tribes,  yet  no  part  of  it  was  applied  to  the  payment  of  interest 
on  the  railroad  and  turnpike  bonds  held  in  trust  for  the  Ohickasaws. 
But  all  the  interest  which  accrued  on  non-paying  stocks  in  favor  of  all 
the  other  tribes  including  the  Choctaws,  Cherokees,  Greeks,  and  Sem- 
inoles) between  tne  Ist  of  January,  1861,  and  the  Ist  of  July,  1866,  has 
been  fully  paid  out  of  the  appropriation.  And  although  all  the  interest 
due  the  Chickasaws,  as  well  as  the  other  tribes,  since  July  1, 1866,  has 
been  fully  paid,  this  particular  interest  has  never  been  provided  for. 

Whether  this  discrimination  against  the  Ohickasaws  resulted  in  the 
first  instance  from  a  failure  to  mention  their  bonds  in  the  ^^  statement '^ 
which  accompanied  the  estimate  of  1863,  or  from  some  other  cause,  the 
committee  are  not  advised.  But  it  appears  that  subsequently  an  ap- 
prehension that  the  interest,  if  paid,  might  not  reach  the  treasury  of  the 
Chickasaw  Nation  influenced  the  authorities  of  the  United  States. 

There  is  no  warrant  for  this  discrimination  against  the  Ohickasaws  in 
the  treaties  made  by  the  United  States  with  the  Choctaws,  Ohickasaws, 
Cherokees,  Creeks,  and  Seminoles,  respectively,  in  the  year  1866. 
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By  the  treaty  entered  into  April  28, 1866,  between  the  United  States 
and  the  Choctaw  and  Chickasaw  Nations,  it  in  provided  as  follows : 

Article  5.  A  general  amnesty  of  all  past  offenses  against  the  laws  of  the  United 
States,  committed  hefore  the  signing  of  this  treaty  hy  any  member  of  the  Choctaw  or 
Chickasaw  Nations,  is  hereby  declared;  and  the  United  States  will  especially  request 
the  States  of  Missonri,  Kansas,  Arkansas,  and  Texas  to  grant  the  like  amnesty  as  to 
all  offenses  committed  by  any  member  of  the  Choctaw  or  Chickasaw  Nations ;  and 
the  Chootaws  and  Cbickasaws,  anxious  for  the  restoration  of  kind  and  friendly  feel- 
ings among  themselves,  do  he*~eby  declare  an  amnesty  for  all  past  offenses  against 
their  respective  governments,  and  no  Indian  or  Indians  shall  be  prosecuted,  or  any 
act  of  forfeiture  or  confiscation  passed  against  those  who  may  have  remained  friendly 
to  tbe  United  States,  but  they  shall  enjoy  equal  privileges  with  other  members  of 
said  tribes,  and  all  laws  heretofore  passed  inconsistent  herewith  are  hereby  declared 
inoperative. 

Articlk  10.  Tbe  United  States  reaffirms  all  obligations  arising  out  of  treaty  stipu- 
lations or  acts  of  legislation  with  regard  to  the  Choctaw  and  Chickasaw  Nations,  en- 
tered into  prior  to  the  late  rebellion,  and  in  force  at  that  time,  not  inconsistent  here- 
with; and  further  agrees  to  renew  the  payment  of  all  annuities  and  other  moneys 
accruing  under  such  treaty  stipulations  and  acts  of  legislation  from  and  after  the 
close  of  the  fiscal  year  ending  on  the  30th  of  June,  in  the  year  1B66. 

Article  40.  All  the  rights,  privileges,  and  immunities  heretofore  possessed  by  said 
nations,  or  individuals  thereof,  or  to  which  they  were  entitled  under  the  treaties  and 
legislation  heretofore  made  and  had  in  connection  with  them,  shall  be,  and  are  hereby, 
declared  to  be  in  full  force,  so  far  as  they  are  consistent  with  the  provisions  of  this 
treaty.    (14  Stat.,  770,  774,  779.) 

These  articles,  construed  together,  afforded  a  general  amnesty  to  all 
members  of  the  Chickasaw  Nation  for  all  past  offenses  against  the 
United  States  committed  by  any  member  of  said  nation  before  the  sign- 
ing of  the  treaty ;  the  United  States  reaffirming  all  obligations  arising 
out  of  treaty  stipulations  or  acts  of  legislation  with  regard  to  the  Chick- 
asaw Nation,  entered  into  prior  to  the  late  rebellion,  not  inconsistent 
with  the  stipulations  of  the  treaty  of  April  28, 1866. 

The  treaty  of  June  14, 1866,  between  the  Creek  Kation  and  the  United 
States,  contains  the  following  provisions : 

Article  1.  *  *  *  A  general  amnesty  of  all  past  offenses  against  the  laws  of  the 
United  States,  committed  hy  any  memher  of  the  Creek  Nation,  is  hereby  declared. 
And  the  Creeks,  anxious  for  the  restoration  of  kind  and  friendly  feelings  among  them- 
selves, do  hereby  declare  an  amnesty  for  all  past  offenses  against  their  government, 
and  no  Indian  or  Indiana  shall  be  proscribed,  or  any  act  of  forfeiture  or  conQscation 
passed  against  those  who  may  have  remained  friendly  to  the  United  States,  but  they 
shall  enjoy  equal  privileges  with  other  members  of  said  tribe,  and  all  laws  heretofore 
passed  inconsistent  herewith  are  hereby  declared  inoperative. 

Article  10.  Tbe  United  States  reaffirm  and  reassume  all  obligations  of  treaty  stipu- 
lations with  the  Creek  Nation,  entered  into  before  the  treaty  of  said  Creek  Nation  with 
tbe  so-called  Confederate  States  July  10, 1861,  not  inconsistent  herewith  ;  and  further 
agree  to  renew  all  payments  of  annuities  accruing  by  force  of  said  treaty  stipulations, 
from  and  after  the  close  of  the  present  fiscal  year,  June  30, 1666,  except  as  is  provided 
in  article  eleventh. 

The  provisions  of  the  Seminole  treaty  of  March  21, 1866,  are  in  these 
words : 

Article  1.  A  general  amnesty  of  all  past  offenses  against  the  laws  of  the  United 
States,  committed  by  any  member  of  the  Seminole  Nation,  is  hereby  declared.  And 
tbe  Semiuoles,  anxious  for  the  restoration  of  kind  and  friendly  feelings  among  them- 
selves, do  hereby  declare  an  amnesty  for  all  past  offenses  against  their  government,  and 
no  Indian  or  Indians  shall  be  proscribed,  or  any  act  of  forfeiture  or  confiscation  passed 
against  those  who  may  have  remained  friendly  to  the  United  States,  but  they  shall  en- 
joy equal  ptivileges  with  other  members  of  said  tribe,  and  all  laws  heretofore  passed 
'inconsistent  herewith  are  hereby  declared  inoperative. 

Article  9.  The  United  States  reaffirm  and  reassume  all  obligations  of  treaty  stipula- 
tions with  the  Seminole  Nation,  entered  into  before  the  treaty  of  said  Seminole  Nation 
with  the  so-called  Confederate  States,  August  1,  1861,  not  inconsistent  herewith ;  and 
further  agree  to  renew  all  payments  of  annuities  accruing  by  force  of  said  treaty  stip- 
ulations, from  and  after  the  close  of  the  present  fiscal  year,  June  30, 1866,  except  as  is 
provided  in  article  8  (viii). 
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The  Cherokee  treaty,  of  Jaly  19^  1866,  contains  the  following  provis- 
ions: 

Article  2.  Amnesty  is  hereby  dedared  by  the  United  States  and  the  Cherokee  NatioD 
for  all  crimes  and  misdemeanors  committed  by  cue  Cherokee  on  the  person  or  property 
of  another  Cherokee,  or  of  a  citizen  of  the  United  States  prior  to  the  4th  day  of  July, 
1866 ;  and  no  right  of  action  arisinf?  out  of  wron^  committed  in  aid  or  in  the  sup- 
pression of  the  rebellion  shall  be  prosecuted  or  maintained  in  the  courts  of  the  Uoited 
Statts,  or  in  the  courts  of  the  Cherokee  Nation. 

This  treaty  contains  no  provisions  corresponding  to  that  contained  in 
the  lOtb  article  of  the  Choctaw  and  Chickasaw  treaty,  and  in  the  9tb  and 
12th  articles,  respectively,  of  the  Seminole  and  Creek  treaties. 

The  Secretary  of  the  Interior  gave  fnll  consideration  to  this  question, 
and  made  report  to  the  House  of  Eepresentatives,  in  a  comniuuicatioQ 
of  January  25, 1878,  and  says,  to  the  Committee  of  Indian  Affairs  of  tbe 
House,  that  he  is  of  opinion  that  the  Chickasaw  Nation  has  both  a  legal 
and  equitable  claim  against  the  United  States  for  the  sum  of  $222,200.25, 
being  for  interest  which  accrued  between  the  dates  of  January  1, 1861, 
and  July  1, 18G6,  on  certain  bonds  held  in  trust  by  the  United  States  for 
the  use  of  the  Chickasaw  Nation. 

The  committee  can  see  no  good  reason  for  the  failure  to  pay  this  in- 
terest to  the  Cbickasaws  at  the  time  when  the  arrears  of  interest  due 
all  the  other  tribes  were  paid,  under  the  act  of  March  3. 1865,  nor  can 
they  see  any  excuse  for  further  delay. 

They  have  carefully  considered  the  question  whether  the  fact  that 
the  Chickasaws  .were,  to  some  extent,  connected  with  the  rebellion,  has 
released  the  Government  of  the  United  States  from  its  obligation  to 
pay  this  interest,  and  have  reached  the  following  conclusions. 

In  the  first  place  the  question  involved  in  this  objection  is  not  an 
open  question.  It  has  been  repeatedly  adjudicated  by  Congress,  as 
well  as  by  the  executive  departments  of  the  government.  The  Choc- 
taws,  Cherokees,  Creeks,  and  Seminoles  were,  like  the  Chickasaws,  im- 
plicated in  the  late  rebellion.  And  yet  the  Government  of  the  United 
States  has  paid  all  the  interest  which  accrued  on  non-paying  stocks  in 
favor  of  those  four  nations  between  the  Ist  of  January,  1861,  and  tbe 
1st  of  July,  1866. 

It  would,  in  the  opinion  of  the  committee,  neither  satisfy  the  de- 
mands of  justice  nor  comport  with  the  dignity  of  the  government  to 
adopt  one  rule  for  the  Chickasaws  and  a  different  rule  for  the  other 
nations. 

But  then  tbe  Chickasaw  Nation  did  not  voluntarily  engage  in  the  re- 
bellion. At  its  commencement  the  governor  of  tbe  nation  applied  to 
the  commander  of  the  United  States  troops  stationed  there  for  that  pro- 
tection which  the  United  States  were  by  treaty  bound'  to  afford,  and 
offered  to  take  up  arms  for  the  United  States.  The  officer  in  command 
replied  that  his  orders  were  to  withdraw  his  troops  forthwith  from  the 
Indian  Territory ;  and,  in  response  to  the  governor's  reqaeat  for  arms 
and  ammunition  for  self-defense,  he  replied  that  they  would  Inevitably 
be  overpowered,  and  that  to  furnish  them  with  arms  would  only  event- 
nally  aid  the  enemy.  Before  the  United  States  troops  had  evacuated 
the  Indian  Territory  several  thousand  Confederate  troops  were  there  io 
pursuit,  and  the  Chickasaws  were  overpowered  and  forced  into  relations 
hostile  to  the  government.  Their  country  lies  on  the  Texas  line,  more 
than  100  miles  south  of  the  southern  boundary  of  the  State  of  Missouri, 
and  no  course  seems  to  have  been  possible  to  them  except  to  yield  to 
power  which  they  could  not  resist,  and  against  which  the  United  States 
were  unable  to  defend  them. 
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In  the  next  place,  Tvhile  a  state  of  war  may  defer  payment  of  a  public 
debt,  it  never  extinguislies  the  debt  itself.  On  this  point  there  is  no  con- 
flict  in  the  anthorities. 

Phillimore  states  the  law  as  follows : 

The  subject  of  debts  dne  from  the  State,  in  its  corporate  capacity,  to  individuals — 
money  invested  in  the  public  fauds  and  the  like — has  been  already  discussed.  The 
opiDion  of  Vattel  upon  this  point  is  thus  emphatically  expressed :  "  The  State  never 
touches  the  moneys  which  it  owes  to  its  enemy  ;  funds  entrusted  to  the  government 
are  exempt  from  confiscation  and  seizure  in  case  of  war.'*  Emeriffon  (Des  Assur,  1. 1, 
p.  567)  and  Martens  (vol.  3,  c.  2,  s.  5)  are  of  the  same  opinion.  Indeed,  it  is  one  which 
now  may  happily  be  said  to  have  no  gainsayers.    (3  Phillimore,  135.) 

Yattel  farther  says : 

Thus,  claims  founded  on  a  debt,  or  on  an  injury  which  has  been  done  prior  to  the 
war,  but  which  made  no  part  of  the  reasons  for  undertaking  it,  still  stand  oh  their 
former  footing,  and  are  not  abolished  by  the  treaty,  unless  it  be  expressly  extended  to 
the  extinction  of  every  claim  whatever.    (Vattel,  439.) 

Grotins  says : 

Yet  those  debts  which  were  due  to  private  persons,  at  the  beginning  of  the  war,  are 
not  accounted  forgiven,  for  these  are  not  acquired  by  the  right  of  war;  therefore,  the 
impediment  being  removed,  i.  a.,  the  war 'ended,  they  remain  in  full  force.  (3  Gro.,  c. 
20,8.16.) 

Kent  states  the  law  in  these  words : 

Debts  existing  prior  to  the  war,  and  injuries  committed  prior  to  the  war,  but  which 
made  no  part  of  the  reasons  for  uudertaKing  it,  remain  entire,  and  the  remedies  are 
revived.  (1  Kent,  170.)  When  treaties  contemplate  a  permanent  arrangement  of  na- 
tional rights,  or  by  their  terms  are  meant  to  provide  for  the  event  of  an  intervening 
war,  it  would  be  against  every  principle  of  just  interpretation  to  hold  them  extin- 
guished by  the  event  of  the  war.  They  revive  at  peace,  unless  waived,  or  new  or  re- 
pugnant stipulations  be  made.    (1  Kent,  177.) 

Bnt  then  if  this  obligation,  instead  of  being  a  public  debt  dne  from 
the  government  itself  to  the  Cbickasaws,  which,  under  the  law  of  nations, 
is  incapable  of  confiscation,  had  been  a  private  debt  due  from  iudivid- 
nals  to  the  Chickasaws,  and  the  government  could  have  lawfully  confis- 
cated it,  nevertheless,  when  those  Chickasaws  who  took  part  in  the 
rebellion  ceased  to  be  enemies,  and  the  possibility  of  confiscation  was 
extinguished  by  the  amnesty  of  article  5  of  the  Choctaw  and  Chickasaw 
treaty  of  April  28, 1866,  and  by  the  first  clause  of  article  10  of  that 
treaty,  their  title  to  this  interest  was  just  as  complete  as  it  would  have 
been  if  none  of  them  had  participated  in  the  rebellion.  A  reference  to 
the  several  treaties  of  1866,  already  cited,  will  show  that  the  amnesty  to 
the  Cbickasaws  waA  just  as  broad  and  complete  as  the  amnesty  to  the 
Choctaws,  Cherokees,  Creeks,  and  Seminoles,  who  have  received  all 
their  arrears  of  interest  for  the  period  intervening  between  January  1, 
1861,  and  July  1,1866. 

It  has  been  suggested  that  the  purchase  of  these  railroad  and  turnpike 
bonds  by  the  Government  of  the  United  States  was  a  full  discharge  of  its 
duty  under  article  11  of  the  treaty  of  1834  and  article  5  of  the  treaty  of 
1852,  and  that,  therefore,  no  obligation  rests  upon  the  United  States  to 
provide  for  interest  on  the  non-paying  stocks.  The  committee  have  care- 
fully considered  this  objection,  and  are  unable  to  find  in  it  any  justifi- 
cation for  a  refusal  to  pay  the  arrears  of  iuterest  due  the  Chickasaw 
Nation. 

In  the  first  place,  the  question  suggested  is  not  an  open  question. 
Few  questions  have  been  more  effectually  settled.  Congress  has  in 
twenty-one  different  statutes,  covering  a  period  of  thirty-three  years^ 
asserted  and  affirmed  the  obligation  of  the  government  to  meet  the  iuter- 
est on  the  non-paying  stocks.  Eight  of  these  statutes  were  enacted  before 
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the  late  Tvar,  the  first  on  the  3d  of  March,  1845,  and  thirteen  have  been 
enacted  since  the  war,  the  last  on  the  3d  day  of  March,  1877.  Moreover, 
the  Senate  and  House  of  Representatives  of  the  Forty-fifth  Congress 
have,  in  the  Indian  appropriation  bill,  passed  at  the  present  session, 
affirmed  the  same  obligation,  by  providing  for  the  payment  of  the  cur- 
rent interest  on  all  these  non-paying  stocks,  inclndiug  those  held  for  the 
Chiekasaws  as  well  as  those  held  for  the  other  nations.  In  these  bills, 
appropriations  have  been  made  for  every  penny  of  interest  which  ac- 
crued on  the  non-paying  stocks,  in  favor  of  all  the  nations,  before  the 
war,  during  the  war,  and  after  the  war,  except  the  interest  which  accroed 
in  favor  of  the  Cbickasaws,  on  these  railroad  and  turnpike  bonds,  between 
the  1st  of  January,  1861,  and  the  1st  of  July,  18B6.  Every  dollar  which 
accrued  to  the  Cbickasaws  before  and  after  that  period  has  been  appro- 
priated and  paid.  Of  these  acts,  six  contained  appropriations  wholly  or 
partly  for  arrears  of  interest,  and  the  rest  for  current  interest. 

If  legislative  action  can  possibly  settle  any  question,  this  question 
would  seem  to  be  *'^re8  judicata^ 

But  in  view  of  the  relations  between  the  United  States  and  the  Chick- 
asaw Nation ;  of  the  history  of  these  relations ;  of  the  origin  of  this 
fund  resulting  from  the  sale  of  the  ancient  homes  of  the  Cbickasaws; 
of  the  treaty  stipulations  of  the  United  States  to  ''  keep  the  same 
invested  in  some  secure  stocks":  to  *< cause  the  interest  arising  there- 
from annually  to  be  paid  to  the  Cbickasaws  " ;  to  *^  constantly  keep  the 
same  invested  in  safe  and  valuable  stocks,  the  interest  upon  which  shall 
be  annually  paid  to  the  Chickasaw  Nation";  and  in  view  of  the  nature 
of  these  investments,  the  committee  are  of  the  opinion  that  no  court  of 
equity,  here  or  elsewhere,  if  it  could  take  jurisdiction  of  this  case,  and 
if  the  questions  involved  were  open  questions,  and  not,  as  they  are,  rei 
judicata^  conld  permit  the  United  States  to  thrust  this  loss  ai>on  the 
Indians,  who,  under  our  Constitution  and  laws,  have  never  been  per- 
mitted to  enter  our  courts  as  plaintiffs  for  the  enforcement  of  their 
rights  respecting  these  trusts. 

It  has  also  been  suggested  that  the  last  clause  of  article  10  of  the 
treaty  of  1866,  between  the  United  States  and  the  Choctaw  and  Chick- 
asaw Nations,  did  not  provide  for  the  payment  of  the  interest  which 
accrued  between  January  1,  1861,  and  July  1, 1866,  but  only  for  annui- 
ties and  other  money  accruing  after  July  1, 1866,  and  therefore  the 
arrears  of  interest  due  the  Cbickasaws  are  not  to  be  paid. 

But  the  committee  are  unable  to  see  how  a  failure  to  provide  in  thftt 
treaty  for  the^  payment  of  a  debt,  which  was  of  perfect  obligation  under 
the  public  law,  without  regard  to  the  treaty,  could  extinguuh  the  deht 
Besides,  the  consequences  of  the  adoption  of  such  a  principle  would  not 
be  limited  to  the  Cbickasaws ;  for  this  treaty  of  1866  was  a  treaty  with 
the  Choctaws  as  well  as  with  the  Cbickasaws.  If  it  contained  no  pro- 
vision for  the  payment  of  the  interest  which  accrued  before  July  1, 1866, 
in  favor  of  the  Cbickasaws,  so  also  did  it  contain  no  provision  for  the 
payment  of  the  interest  which  accrued  before  July  1, 1866,  in  favor  of 
the  Choctaws.  And  yet,  by  the  act  of  March  3, 1865,  all  the  interest  on 
the  non-paying  stocks  which  accrued  in  favor  of  the  Choctaws  between 
the  1st  day  of  January,  1861,  and  the  1st  day  of  July,  1866,  was  appro- 
priated and  paid. 

Furthermore,  treaties  were  made  with  the  Cherokees,  Creeks,  and 
Seminoles  during  the  year  1866,  as  has  already  been  shown.  Anda{)OD 
reference  to  the  extracts  from  those  treaties  already  given,  it  will  he 
seen  that  the  concluding  clauses  of  article  12  of  the  Creek  treaty  and 
article  1  of  the  Seminole  treaty  are  almost  identical  with  the  lastdause 
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of  article  10  of  the  Choctaw  and  Chickasaw  treaty ;  and  yet  the  act  of 
March  3|  1865,  under  which  the  Creeks  and  Seminoles  received  their 
arrears  of  interest,  had  been  passed  more  than  a  year  when  the  treaties 
were  signed.  So  the  Cherokees  had  received  their  arrears  of  interest 
under  the  act  of  March  3, 1865,  and  their  treaty  contained  no  provision 
corresponding  to  that  now  under  consideration. 

The  committee  find  that  all  appropriations  heretofore  made,  either  for 
current  interest  or  for  arrears  of  interest  on  these  *'  non-paying  stocks,'^ 
for  all  the  tribes,  have  been  made,  without  exception,  in  general  appro- 
priation bills,  and  that  there  have  been  twenty-one  such  appropri- 
ations in  general  bills  (commencing  March  3, 1845),  of  which  six  were 
wholly  or  partly  for  arrears  and  the  rest  for  current  interest. 

The  committee  are  unable  to  see  any  reason  why  this  case  should  be 
made  an  exception  to  the  rule,  and  concur  with  the  Secretary  of  the 
Interior  in  the  opinion  that  this  appropriation  should  be  made  in  some 
oue  of  the  general  bills.  They  therefore  respectfully  recommend  that 
the  following  appropriation  be  made : 

For  tniBt-fund  interest  which  accrued  between  the  Ist  day  of  January,  1861,  and  the 
let  day  of  July,  1866,  on  trust-funds  held  by  the  United  States  for  the  Chickasaw  Na- 
tioD,  the  sum  of  $222,290.25:  Provided,  That  850,000  of  said  sum  shall  be  invested  in 
bonds  of  the  United  States,  to  be  held  in  trust  for  said  nation  by  the  United  States^ 
and  the  residue  shall  be  paid  into  the  treasury  of  said  nation  :  Provided  further.  That 
DO  compensation  shall  be  paid  to  any  person  for  services  connected  with  said  arrears 
of  interest  without  the  approval  of  the  Secretary  of  the  Interior  first  had  and  ob- 
tained ;  and  any  person  receiving,  directly  or  indirectly,  any  money  or  other  thing  of 
value  in  violation  hereof  shall  be  punishable  by  a  fine  of  not  less  than  |500  and  by  im- 
prisonment for  not  less  than  six  months. 
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2d  Session.       (  i  No.  477. 


IN  THE  SENATE  OP  THE  UNITED  STATES. 


JuKB  6,  ItfTS.— Ordered  to  be  printed. 


Mr.  McMillan,  from  the  Oommittee  on  Claims,  sabmitted  the  following 

REPORT: 

[To  accompany  bill  H.  B.  3257.] 

The  Committee  on  Claims^  to  tchom  was  referred  the  biU  {H.  B.  3257)  for 
the  relief  of  William  H.  Merritt,  have  had  the  same  under  oonsiderationj 
and  submit  the  following  report: 

At  the  present  session  of  Congress  yonr  committee  have  had  under 
consideration  a  bill  (S.  984)  for  the  relief  of  William  H.  Merritt,  which 
contains  the  same  provisions  as  section  1  of  the  bill  under  consideration, 
and  which  was  favorably  reported  on  the  29th  ultimo  (K  444),  ana 
passed  the  Senate  on  the  5th  instant  This  bill  differs  only  from  S.  984 
in  that  it  has  an  additional  section  appropriating  the  amount  allowed 
by  section  1,  and  providing  that  when  the  same  has  been  received  by 
said  Merritt  it  shall  be  in  full  settlement  of  all  claims  and  demands 
against  the  government  for  the  clerical  or  other  expenses  of  said  office. 
Yonr  committee,  therefore,  recommend  that  the  vote  by  which  S.  984 
passed  be  reconsidered,  and  that  H.  B.  3257  be  substituted  therefor,  and 
recommend  its  passage. 
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IN  THE  SENATE  OF  THE  UNITED  STATES. 


June  7,  1878. — Ordered  to  be  printed. 


Mr.  CocKRELL,  from  the  Committee  on   Claims,  submitted    the  fol- 
lowing 

REPORT: 

[To  accompany  bill  H.  R.  32S9.] 

The  Committee  on  Claims,  to  whom  was  referred  the  bill  (E.  B.  3289) /or 
the  relief  of  William  J.  Alexander,  of  Bloojuington,  Ind»y  have  duly  consid- 
ered the  samcy  and  submit  the  following  report : 

This  bill  requires  the  Secretary  of  the  Treasury  to  pay  to  Mr.  Alex- 
ander the  sum  of  $287.50  iu  fall  for  all  services  rendered  by  said  Alex- 
auder  ia  the  secret  service  of  the  United  States  in  the  State  of  Indiana, 
daring  the  year  1863,  for  which  he  was  never  paid. 

The  Committee  on  War-Claims  in  the  House  of  Representatives  made 
the  following  report : 

The  Committee  on  War-Claitm,  to  whom  was  referred  the  hill  (IT.  R.  448)  for  the  relief  of 
William  J,  Alexander^  of  Bloomington,  Monroe  County,  Indiana,  submit  the  following  re- 
port : 

Tbe  evidence  in  this  case  sustains  tbe  following  fiicts :  That  the  claimant,  William 
J.  Alexander,  was  employed  as  a  detective,  in  tbe  secret  service  of  the  United  States, 
by  order  of  Brig.  Gen.  C.  B.  WiUcox,  who  was  iu  command  of  a  department  at  tbat 
time  which  comprised  within  it  the  State  of  Indiana ;  tbat  such  employment  was  made 
on  or  abont  the  3d  day  of  July,  18G3,  at  the  rat«  of  $125  per  month,  and  that  Mr.  Alex- 
ander continued  in  said  service  until  about  tbe  20th  day  of  Decemoer  following;  tbat 
General  Willcox  continued  in  command  of  the  department  until  the  13th  day  of  Sep- 
tember, 1863,  when  he  was  superseded  by  Colonel  Simonson;  that  Alexander  had 
neither  been  paid  by  Willcox  nor  any  other  person,  nor  was  be  notified  to  quit  the  serv- 
ice when  Willcox  was  superseded  in  his  command ;  tbat  on  tbe  22d  day  of  November, 
1863,  Alexander,  through  his  attorney,  received  a  draft  for  $311  in  fall  for  services  and 
expenses  up  to  September  13,  1863,  as  such  detective,  and  at  tbe  same  time  was  noti- 
fied that  he  could  only  receive  pay  up  to  tbe  13tb  day  of  September,  for  tbe  reason  that 
Brigadier-General  Willcox's  command  expired  at  that  time. 

The  facts  further  show  tbat  Mr.  Alexander  applied  to  Colonel  Simonson  for  bis  pay 
from  the  13th  day  of  September,  1863,  to  tbe  22d  day  of  November  following,  when 
he,  through  his  attorney,  was  notified  that  he  could  only  receive  pay  to  September  13, 
as  aforesaid,  and  tbat  Colonel  Simonson  refused  payment  to  him  for  two  reasons : 
First,  tbat  he  had  no  money  with  which  to  pay  him ;  and,  second,  that  he  had  not  em- 
ployed him.  Thereni)on  Mr.  Alexander  applied  to  the  War  Department  for  payment 
of  his  claim,  and  was  refused,  because  tbe  records  of  that  dex)artment  did  not  show 
either  bis  employment  or  services  as  such  detective. 

Your  committee  are  satisfied  from  the  evidence  that  Mr.  Alexander  was  employed  as 
such  detective  by  order  of  General  Willcox,  then  in  command  of  said  department,  and 
that  he  continued  in  such  service  from  July  3, 1863,  to  November  22  following,  without 
any  notice  to  quit  the  service,  when  General  Willcox  was  superseded  in  bis  command 
by  Colonel  Simonson,  as  above  shown,  and  that  he  was  never  paid  for  such  services 
from  September  13  to  November  22  following,  in  the  year  1863. 

Your  committee  believe  that  Mr.  Alexander  is  justly  entitled  to  pay  for  his  services 
as  such  detective  from  September  13  to  November  22,  1863,  and  therefore  report  a  bill 
for  8287.50,  in  full  for  all  services  rendered  by  said  Alexander  as  such  detective,  being 
at  the  rate  of  $125  per  month,  and  recommend  the  passage  of  said  bill  as  a  substitute 
for  biU  H.  R.  448. 
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Your  committee  have  carefully  examined  the  evidence  filed  in  this 
case,  and  find  the  following  letter  from  Major  Lyon,  to  wit: 

Headquarters  Left  Wu?g,  Forces  op  East  Texxessbe, 

Cumberland  Gap,  Xovemher  22,  \^. 
Colonel:  I  herewith  send  voncher  of  William  J.  Alexaoder,  latelv  in  my  employ  u 
United  States  detective.  He  cannot  receive  pay  for  his  services  after  Sejitember  13, 
1863,  as  the  jurisdiction  of  the  brij^adier-general  commanding  expired  at  that  date.  It 
will  be  necessary  for  Mr.  Alexander  to  make  affi  davit  that  the  amoaot  of  expeoditaies 
charged  was  actually  expended  in  the  discharge  of  his  daties. 
Very  respectfully,  your  obedient  servant, 

G.  COLLINS  LYON, 
Major  and  Jsaistant  In^pector-GeHcral 
Col.  James  B.  Mulkey, 

Commanding  Tenth  Indiana  Legion. 

The  affidavit  of  claimant  is  dated  December  10, 1873,  and  is  as  fol- 
lows, to  wit : 

State  op  Indiana, 

Mofiroe  County,  88 : 

Be  it  remembered,  that  on  this  10th  day  of  December,  1873,  personally  appeared  be- 
fore Zachariah  T.  Coffin,  a  justice  of  the  peace,  at  my  office,  in  the  town  of  Blooming- 
ton,  in  said  county,  William  J.  Alexander,  known  to  me  to  be  a  resident  citizen  of  said 
town,  who  being  by  me  first  duly  sworn,  states  on  oath :  My  name  is  William  J.  Alex- 
ander ;  my  age  is  thirty-nine  years ;  my  residence  is  Bloomington,  Monroe  County,  In- 
diana ;  my  occupation,  blacksmith  and  machinist;  I  entered  the  service  of  the  United 
■States  as  a  detective,  under  the  appointment  of  Gen.  O.  B.  Willcox,  then  In  oommaod 
of  Indiana,  on  the  3d  day  of  July,  1863,  and  continued  to  serve  as  such  until  the  20th 
day  of  December  next  thereafter.  By  agreement  with  said  Willcox,  I  was  to  recelTe 
from  the  United  States  |125  per  month  and  my  expenses  for  my  services.  I  have  re- 
ceived from  Captain  Aken,  assistant  quartermaster  United  States  Army  at  Indianapo- 
lis, Ind.,  on  the  order  of  Gen.  Willcox,  |311  in  part  payment  of  my  services  and  expan- 
ses. I  have  never  at  any  time  received  any  other  amount.  When  I  applied  to  Colonel 
Simonson,  United  States  Army,  who  succeeded  General  Willcox  in  Indiana,  be  said  he 
had  no  funds  for  the  payment  of  such  services,  and  could  not,  for  that  reason, pay  me. 
The  expenses  I  incurred  in  the  service  was  at  least  $20  per  month. 

The  papers  containing  my  appointment,  my  account  for  services,  and  a  detaiUd 
account  of  my  expenses  and  all  other  papers  connected  therewith,  I  put  away  at  mr 
house  in  Bloomington,  and  after  repeated  and  careful  search,  are  not  to  be  foaod. 
They  are  lost  or  destroyed.  I  have  no  copy  of  them  or  any  of  them.  I  cannot  state 
the  substance,  except  as  above  stated. 

I  claim  the  United  States  justly  owes  me  for  five  and^one-half  months'  services,  and 
for  expenses  at  $20  per  month,  making  together  $797.50,  less  the  amount  paid  to  me  u 
above,  $3U,  leaving  a  balance  in  my  favor  of  $486.50,  which  is  justly  due  and  now 
owing  to  me ;  and  further  saith  not. 

WILLIAM  J.  ALEXANDER. 

Subscribed  and  sworn  to  before  me,  December  10,  1873. 

[8EAI.]  ZACHARIAH  T.  COFFIN, 

Ju8tice  of  the  Peact. 
The  State  of  Indiana, 

Monroe  County j  88 : 

I,  John  B.  East,  clerk  of  the  circuit  court  within  and  for  the  county  of  Monroe,  afore- 
said, do  hereby  certify  that  Z.  T.  Coffin,  esq.,  whoso  certificate  ot  acknowledgment 
appears  to  the  instrument  of  writing  to  which  this  is  attached,  was,  at  the  time  of 
making  said  certificate,  to  wit,  the  10th  day  of  December,  1873,  a  justice  of  the  peace 
within  and  for  said  county  of  Monroe,  duly  elected,  commissioned,  and  qualified,  and 
that  full  faith  and  credit  ought  to  be  given  to  his  official  acts,  and  that  the  sigoatoie 
purporting  to  be  his  is  genuine. 

In  witness  of  which  I  nereunto  affix  the  seal  of  said  court  and  subscribe  my  name, 
at  Bloomington,  this  11th  day  of  December,  1873. 

[SEAL.]  JOHN  K.  EAST,  Clerh 

The  following  correspondence  is  found  with  papers.  Letter  of  April 
10, 1874,  from  Adjutant-General  as  follows,  to  wit: 

War  Department,  Adjutant-Gen er-vl's  Office, 

Washington^  April  10,  1^4. 
Sir:  Referring  to  your  verbal  inquiry  of  the  4th  instant  in  relation  to  the  olsim  of 
William  J.  Alexander,  amounting  to  $136,  for  alleged  service  as  det^tlv&in  Ic^GJ,  I 
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bare  tbe  hoDor  to  incloae  herewith  copy  of  letter  Febrnaiy  7,  1873,  from  this  office  on 
the  subject,  sdcL  of  the  report  of  Col.  J.  S.  Siraonson,  United  States  Army,  therein  re- 
ferred to,  and  to  state  that  tbe  records  of  this  office  throw  no  farther  light  upon  the 
subject. 

Very  respectfully,  your  obedient  servant, 

E.  D.  T0WN8END, 

AdJutant'GeneraL 
Hon.  M.  C.  Hunter,  /'    '.       * 

House  of  Bepresentativea,  Washington,  D.  C.      t, 

[First  indor8ement.J 

The  within  statement  is  not  what  I  desired.  I  know  your  records  do  not  show  Mr. 
Alexander  entitled  to  pay,  and  for  that  reason  I  am  seeking  relief  in  Concress.  What 
I  want  is  a  statement  showing  that  Mr.  Alexander  was  in  the  service  of  the  govern- 
ment and  recognized  and  paid  by  order  of  General  Willcox  up  to  the  time  he  was  sus- 
pended by  General  Simouson. 
Bespeotfully, 

MORTON  C.  HUNTER. 
Received  Adjotant-Generars  Office,  April  27, 1874. 

The  copies  of  the  two  letters  therein  referred  to  are  as  follows,  to  wit : 

War  Department,  Adjutant-General's  Office, 

Washington f  February  7, 1873. 
Sir  :  Referring  to  memorandnm  left  by  yon  at  this  office  on  the  13th  ultimo  in.  rela- 
tion to  tbe  claim  of  Wilb'am  J.  Alexander,  amounting  to  |250;  for  alleged  services  as 
detective  in  1863,  in  the  employ  of  Col.  J.  S.  Simonson,  who  succeeded  General  O.  B. 
Willcox  in  command  of  tbe  district  of  Indiana  and  Michigan,  I  have  the  honor  to 
inform  you  that  investigation  fails  to  show  that  anything  is  due  Mr.  Alexander,  and 
,  that  Colonel  Simonson  reports  he  did  not  employ  him. 

I  am,  sir,  very  respectfully,  your  obedient  servant, 

E.  D.  TOWNSEND, 

Adjutant- General . 
Hon.  Morton  C.  Hunter, 

Bloomington,  Ind. 

Report  of  CoL  J,  8.  Simonson,  U.  S,  A, 

Charlestown,  Clark  County,  Indiana, 

January  21, 1873. 
Respectfully  returned,  and  report  that  when  the  command  of  the  military  district  ot 
Indiana,  Illinois,  aod  Michigan  was  turned  over  to  me,  I  was  not  informed  by  General 
Willcox  that  he  had  any  detective  in  his  employ  or  employed  in  the  command.  General 
Willcox  never  **  directed  or  advised  me,  as  his  successor,  to  pay  "  a  detective  for  serv- 
ices. On  my  assuming  command  of  the  military  district  of  Indiana,  Illinois,  and 
l^ficbigan,  several  persons,  representing  themselves  to  be  detectives,  made  application 
for  employment,  and  among  them,  I  snppose,  was  this  William  J.  Alexander.  I  have 
no  distinct  recollection  of  William  J.  Alexander  by  name  ;  probably  if  I  could  see  him 
I  might  recognize  his  person.  If  he  is  the  man  I  suppose  him  to  be,  he  was  very 
im2>ortanate  in  his  apxdication,  and  said  he  had  been  employed  by  General  Willcox, 
and,  I  think,  by  the  military  authorities  at  Chicago,  as  detective.  My  reply  to  him 
and  all  others  was  that  I  had  no  authority  to  employ  detectives,  and  had  no  funds  to 
pay  them,  even  if  I  possessed  such  authority ;  therefore,  declined  to  employ  any  person 
in  that  capacity.  If  Mr.  Alexander  acted  as  detective  after  I  assumed  command,  it  was 
not  known  to  me.  He  never  reported  his  action  as  detective  to  me  or  at  my  office.  I 
do  not  recollect  any  claim  for  services  as  detective  being  presented. me;  but  if  such 
claim  was  presented,  I  could  not  have  **  admitted  it  to  be  just,  and  should  be  paid,^' 
when  I  did  not  know  that  General  Willcox  employed  or  authorized  the  employment  of 
any  detective. 

J.  S.  SIMONSON, 
Colonel,  United  States  Army. 

War  Department,  Adjutant-General's  Office, 

Washington,  Aj^l  10, 1874. 

Official  copies. 

E.  D.  TOWNSEND, 

Adjutant- General, 
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A  letter  from  the  Adjutant-General,  dated  Jane  4, 1874,  as  follows, 
to  wit : 

^War  Department,  Adjutant-General's  Office, 

WaskingtoH,  June  A,  1874. 

Sir  :  Keferring  to  letter  of  the  29th  nltimo  from  this  office,  and  to  previoos  oone- 
Bpondence  apon  the  subject  of  the  claim  of  WilJiam  J.  Alexander  for  alleged  serricea 
as  detective  in  1863, 1  have  the  honor  to  communicate  for  yonr  information  the  follow- 
ing report  of  Col.  O.  B.  Willcox,  Twelfth  Infantry,  dated  the  Ist  instant. 

''My  provost-marshal,  Maj.  J.  Collins  Lyon,  Seventeenth  Michigan,  was  directed  by 
me  to  have  some  secret-service  work  done,  and  he  is  the  only  man  who  coald  give  the 
information  as  to  who  was  the  detective  employed,  and  whether  by  the  month  or  by 
the  job,  I  cannot  tell. 

''The  whereabouts  of  Major  Lyon  are  unknown,  and  I  have  failed  to  find,  after  dao 
inquiry,  any  trace  of  him  for  reference  of  these  papers  to  him.  I  think  that  Alexander 
was  the  detective's  name,  but  I  have  not  the  faintest  recollection  of  *  advising,' cer- 
tainly not  of '  directing,'  his  employment  after  I  was  relieved  from  the  command  by 
Colonel  Simonson. 

"  The  secret-service  fund  was  not  in  my  hands,  but  was  a  special  fund  in  the  hands 
of  the  quartermaster." 

The  present  address  of  Major  Lyon,  whose  name  is  borne  upon  the  volunteer  register 
as  George  Collins  Lyons,  and  who  resigned  October  13, 1864,  is  not  known  at  this  office, 
but,  if  living,  he  might  be  reached  through  the  adjutant-general  of  Michigan. 

The  Quartermaster-General  reported  as  follows  on  the  6th  ultimo: 

"  The  records  of  this  office  do  not  show  that  W.  J.  Alexander  was  employed  by  Capt. 
J.  A.  Ekin,  acting  quartermaster,  neither  do  the  money  accounts  of  that  officer,  for 
the  third  and  fourth  quarters  of  1863,  show  that  any  payments  were  made  by  him  to 
claimant." 

Captain  Ekin,  above  referred  to,  is  still  in  service,  being  now  lieutenant-colonel  and 
deputy  quartermaster-general,  stationed  at  Louisville,  Ky. 

The  correspondence  returned  by  you  to  this  office  on  the  27th  April  last  is  herewith 
inclosed. 

I  am,  sir,  very  respectfully,  your  obedient  servant, 

E.  D.  T0WN8END, 

Adjutant'Generai. 

lion.  Morton  C.  Hunter. 

United  Statte  House  of  £epr(8entaUvi8, 

The  affidavits  of  McPheeters  and  Mnlky,  dated  December  10, 1873, 
are  filed  with  the  papers. 

McPheeters  testifies:  ^*  I  know  that  said  Alexander  (acted  as  a  secret 
detective  for  the  War  Department  of  the  United  States  in  Indiana,  and 
rendered  services  as  such  daring  the  summer  and  fall  of  1863.'' 

Mulky's  affidavit  is  as  follows,  to  wit: 

State  op  Indiana, 

County  of  Monroe : 
Before  me,  Zachariah  T.  Coffin,  a  justice  of  the  peace,  personaUy  appeared  James  B. 
M  ulky,  who,  being  by  me  duly  sworn,  uponhis  oath  states  that  he  is  and  was  a  rosi- 
dent  of  the  town  of  Bloomlngton,  Monroe  County,  and  State  of  Indiana,  daring  the 
year  1863;  that  he  is,  and  was  at  that  time,  personally  acquainted  with  William  J. 
Alexander,  and  knows  that  he  was  performing  the  duties  of  secret  detective  for  the 
State  of  Indiana,  and  especially  in  the  county  of  Monroe  and  adjoining  counties,  from 
some  time  in  the  month  of  July  up  to  about  the  20th  of  December,  1863,  under  and 
by  virtue  of  an  appointment  of  General  Willooz,  as  he  understood,  who  was  then  com- 
manding the  department f)f  which  the  State  of  Indiana  was  a  part ;  that  about  the  Si^th 
of  October,  186;^,  the  said  William  J.  Alexander  employed  him  as  an  attornev  to  procnre 
the  pay  for  his  services  as  such  detective;  that  he  procured  the'neceasary  proof  to  be  msde, 
and  forwarded  it  on  to  the  said  General  Willcox,  who  was  then  commanding  the  De- 

Sartment  in  the  State  of  Tennessee,  he  having  left  the  Department  of  the  State  of  lo* 
iana,  as  he  remembers,  somewhere  about  the  1st  to  10th  of  October,  1863  ;  that  the 
application  and  proofs  for  the  said  William  J.  Alexander's  pay  was  returned  to  him  by 
the  said  General  Willcox,  with  an  order  or  warrant  on  General  Eakin,  then  quarter- 
master for  this  department,  for  the  sum  of  $311,  with  an  indorsement  that  he  coald 
only  allow  or  order  him,  the  said  Alexander,  pay  for  his  services  up  to  the  time  h«, 
the  said  Willcox,  left  the  Department  of  Indiana,  and  directed  us  to  apply  to  his  sue- 
cesser  commanding  this  Department,  Colonel  Simonson,  for  the  residue  of  bis  par  m 
sucn  secret  detective;  that  on  the  receipt  of  the  draft  or  order  for  said  $311,  and  sH 
the  papers  returned  by  said  Willcox,  with  his  indorsement  thereon,  he  handed  them  to 
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the  aaid  William  J.  Alexander,  who  applied  for  and  got  the  $311  on  or  about  the  4th 
day  of  December,  1863,  since  which  time  he  has  not  Been  them,  they  having  been  mis- 
laid or  lost  by  the  said  William  J.  Alexander,  as  he  is  informed  and  believes ;  that  as 
said  attorney,  and  according  to  the  instructions  of  the  said  Wilcox,  he  applied  to  the 
said  Colonel  Simonson  for  the  arrears  of  pay  then  due  the  said  Alexander,  but  was  in- 
formed by  him  that  he  had  no  funds  intrusted  to  his  care  with  which  to  pay  for  such 
services,  and  he  refused  to  give  any  order  or  make  any  allowance  to  the  said  Alexander 
for  arrears  of  pay,  and  suggested  that  application  be  made  directly  to  the  War  Depart- 
ment, as  he  had  no  authority  in  the  premises ;  that  no  formal  application  was  ever 
made,  but  that  in  March,  1865,  he  presented  the  matter  in  person  at  the  War  Depart- 
ment in  Washington  City,  and  was  directed  to  get  the  certincate  of  General  O.  B.  Wil- 
cox as  to  his  appoiutment  of  the  said  Alexander  as  such  detective,  and  his  allowance  of 
pay,  &c. ;  that  he,  as  the  attorney  of  said  Alexander,  wrote  several  letters  to  the  said 
Wilcox  on  the  subject  but  failed  to  get  any  answers,  and  the  matter  was  passed 
over.  He  also  wrote  Colonel  Simonson  on  the  same  subject,  but  he  also  failed  to  cer- 
tify to  anything  that  would  tend  to  establish  the  said  Alexander's  claims  for  arrears  of 
pay  for  the  leason  that  he  had  no  official  knowledge  of  his  having  been  appointed  as 
Buch  detective,  not  having  been  authorized  himself  to  make  such  appointments. 

JAMES  B.  MULKY. 

Sabscribed  and  sworn  to  before  me  this  the  lOth  day  of  December,  1873. 

ZACHARUH  T.  COFFIN, 

Justice  of  the  Peace, 

The  claim  seems  to  have  been  presented  to  Congress  December  17, 
1875,  for  the  first  time. 

Claimant  states  that  he  entered  the  service  as  a  detective  July  3, 1863, 
under  appointment  of  General  Wilcox,  and  continued  to  serve  as  sach 
until  the  20th  day  of  December  next  thereafter,  and  was  to  receive,  hy 
agreement  with  said  Wilcox,  $125  per  month  and  his  expenses  for  his 
services,  and  was  paid  to  September  13, 1863,  $311,  receiving  it  in  !N'o- 
vember,  1863.  He  does  not  claim  that  he  was  employed  for  any  specified 
time.  General  Wilcox  was  relieved  September  13, 1863,  and  was  sac- 
ceeded  by  Colonel  Simonson.  General  Wilcox  bad  no  authority  to  em- 
ploy him  permanently  as  a  detective,  so  as  to  make  such  employment 
binding  upon  his  successor. 

General  Wilcox,  in  his  letter  as  copied  in  the  letter  of  the  Adjutant- 
General,  says  "his  provost-marshal  was  directed  to  have  some  secret- 
service  work  done,  and  is  the  only  man  who  can  give  information  as  to 
the  person  or  the  time,  and  whether  employed  by  the  month  or  job  he 
does  not  know.'' 

When  General  Wilcox  was  relieved  of  the  command  his  authority 

ceased,  and  the  employment  of  a  detective  by  him  for  his  own  informa- 

*  tion,  &c.,  terminated,  and  claimant  had  no  right  to  continue  to  act  as  a 

detective,  and  could  not  thus  make  the  government  his  debtor.    This 

must  have  been  known  to  claimant.    He  was  bound  to  take  notice  of  it. 

Colonel  Simonson,  the  successor  of  General  Wilcox,  says  he  was  not 
advised  by  General  Wilcox  that  any  detective  was  employed,  and  was 
not  directed  or  advised  to  pay  any  detective  for  services,  which  state- 
ments are  fully  corroborated  by  General  Wilcox,  and  claimant  does  not 
himself  pretend  to  claim  that  Colonel  Simonson  ever  employed  him  or 
continued  him  in  the  secret  service.  On  the  contrary,  Colonel  Simonson 
says  that  several  persons  applied  to  him  for  such  employment,  and  sup- 
poses that  Alexander  was  one  of  the  applicants,  and  <*  was  very  impor- 
tunate in  his  application,  and  said  he  had  been  employed  by  General 
Wilcox,"  and  Colonel  Simonson  positively  declined  to  employ  him,  and 
states  positively  that  "if  Mr.  Alexander  acted  as  detective  after  I  as- 
sumed command,  it  was  not  known  to  me;  be  never  reported  his  action 
as  detective  to  me  or  at  my  office.''  Claimant  does  not*  pretend  that  he 
reported  to  Colonel  Simonson,  or  had  his  consent  to  continue  as  detec- 
tive. It  is  remarkably  strange  that  an  intelligent  gentleman  would  act 
as  a  detective  from  September  13, 1863,  to  December  20, 1863,  and  never  t 
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report  to  his  commauding  general  or  officer  the  result  of  his  secret  d(^ 
teetive  work,  when  he  and  such  oflQcef  were  in  friendly  territory  and 
near  to  each  other.  Why  he  ceased  to  act  as  detective  on  December  20, 
1863,  when  he  might  have  continued  longer,  according  to  his  theory,  is 
not  explained.  Claimant  states  his  claim  in  his  affidavit  of  December 
10,  1873,  at  $797.50  less  $311,  leaving  due  $486.50.  The  Adjutant- 
General,  in  his  letter  of  February  7, 1873,  states  the  claim  to  be  for  $250. 
The  secret  service  was  not  a  general  service,  wherein  any  one  could 
enter.  It  was  left  to  the  discretion  of  the  commanding  officer  to  select 
and  employ  such  person  or  persons  as  he  might  deem  best,  and  to  reward 
them  in  his  discretion.  The  emploj6  was  not  mustered  in  nor  mustered 
out.    It  was  not  in  its  nature  a  general  employment. 

Your  committee  can  see  no  just  grounds  upon  which  they  can  supjwrt 
this  claim,  and  therefore  recommend  that  the  bill  bo  indefinitely  post- 
poned. 

O 
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IN  THE  SENATE  OF  THE  UNITED  STATES. 


June  7, 1878. — Ordered  to  be  printed. 


Mr.  Teller,  from  the  Gommittee  on  Claims,  submitted  the  followiDg 

REPORT: 

LTo  accompany  bill  S.  530.] 

The  Committee  on  Claims^  to  whom  was  referred  the  hill  {S.  530)  for  the 
relief  of  Alexander  Davis]  of  ArJcansas^  for  compensation  for  supplies 
alleged  to  have  been  taken  from  him  by  the  Army  of  the  United  States^ 
having  had  the  same  under  consideration^  make  the  following  report: 

It  appears  by  the  record  of  the  cases  determined  by  the  Soathern 
Claims  Commission  that  petitioner  made  his  application  before  that 
commission,  and  the  commission  disallowed  his  claim.  The  petitioner 
alleges  that  it  was  disallowed  becaase  he  had  been  adjudged  a  bank- 
rapt  in  1868.  It  appears  by  the  petition  of  the  petitioner  that  he  was 
adjudged  a  bankrupt  long  before  he  made  application  to  the  Southern 
Claims  Commission  to  allow  his  claim.  If  this  was  so,  then  title  to  the 
claim  was  in  the  assignee  at  the  time  of  his  application,  and  from  any- 
thing that  is  before  the  committee  it  is  still  there. 

The  petitioner  alleges  that  the  claim  against  the  government  has  been 
reassigned  to  him,  but  of  this  he  furnishes  no  proof,  and  the  committee 
cannot  determine  whether  he  has  any  claim  without  an  examination  of 
the  record  of  the  proceedings  in  bankruptcy,  which  has  not  been  fur- 
nished to  the  committee.  As  it  now  stands  he  apparently  has  none,  and 
therefore  the  committee  recommend  that  the  bill  be  indefinitely  post- 
poned. 
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June  7, 167a~Ordered  to  be  printecU 


Mr.  Sp£Nceb,  from  the  Oommittee  oq  Military  Affairs,  sabmitted  the 

following 

REPORT; 

[To  accompany  bill  H.  R.  720.] 

The  Committee  on  Military  Affairs^  to  tchom  was  referred  the  bill  (IT.  B. 
720)  for  the  relief  of  John  Eaton^  have  had  the  same  under  consideration^ 
and  submit  the  following  report : 

This  act  relieves  John  Eaton,  late  private  Company  K,  Eighteenth 
Wisconsin  Volnnteers,  from  the  charge  of  desertion,  and  gives  him  an 
honorable  discharge.  The  facts  are  stated  In  the  report  of  the  House 
Committee  on  Military  Affairs,  and  in  the  opinion  of  yoar  committee 
show  a  meritorious  case.  Your  committee  therefore  recommend  the  pas- 
sage of  the  act. 

The  following  is  the  House  report : 

Mr.  Braoo,  from  the  Committee  on  Military  Affairs,  sabmitted  the  following  report 
(to  accompany  bill  H.  R.  720) :  * 

The  Ckmmittee  on  Military  Affairs,  to  whom  was  referred  the  InlUH.  B.  710)  for  the  relitfof 
John  Eaton,  euhmitted  thefolJowing  report: 

The  committee,  npon  investigating  the  military  history  of  John  Eaton  and  his  claim 
to  relief,  find  the  following  facts : 

John  Eaton  was  enrolled  into  the  serrice  of  the  United  States,  as  aprivate  in  Com* 
pany  K.  Eighteenth  Regiment  Wisconsin  Volunteer  Infantiy,  on  the  23d  day  of  Janu- 
ary, 1&&1,  and  was  mastered  on  the  15th  day  of  March.  1862.  That  said  Eaton  was  a 
mere  boy,  of  the  age  of  aboat  fourteen  years,  at  the  date  of  his  enlistment,  and  not 
snlbriect  to  military  enrollment. 

That  said  Eaton,  notwithstanding  his  youth,  joined  his  regiment,  and  faithfolly  dis- 
charged the  daties  of  a  soldier  in  the  line,  carrying  his  musket  and  taking  part  in  sev- 
eral engagements  with  the  enemy,  and  upon  the  23d  day  of  January,  1864,  re-enlisted 
as  a  veteran  volunteer. 

That  he  accompanied  his  regiment  in  the  march  from  Atlanta  to  the  sea  under  General 
Sherman,  and  from  the  day  of  his  muster  to  the  25th  of  June,  1865,  was  a  brave  and 
deserving  soldier. 

That  met  the  surrender  of  General  Lee,  in  1865,  his  regiment  was  ordered  to  Wood- 
lawn,  Ky.,  to  await  orders  for  muster-out,  and  while  so  awaiting  orders,  Eaton,  with 
boyish  recklessness,  becoming  restive  under  delay  and  inactivity,  declaied  that  he  had 
enlisted  for  the  war,  and  the  war  being  over,  he  was  going  home,  and  on  the  25th  June^ 
1865,  left  the  camp  and  went  home,  for  which  he  was  entered  and  borne  upon  the  roUa 
as  a  deserter. 

That  no  service  was  required  of  the  regiment  after  the  date  of  such  desertion,  and 
in  a  few  weeks  it  was  mustered  out  of  the  service. 

The  committee  fully  recognize  the  necessity  of  the  punishment  of  desertion,  and  the 
tuTpitude  of  the  act  of  desertion  in  a  military  point  of  view,  but  in  this  case  they 
find  a  mere  boy,  not  shrinking  from  duty,  but  bravely  discharging  a  duty  which  could 
not  legally 'be  required  of  him,  while  danger  to  his  government  was  impending,  leav- 
ing camp  under  a  boyish  inorpulse,  after  danger  was  over  and  peace  was  restored.  He 
became  a  deserter,  but  his  offense  was  not  desertion  in  the  sense  yrhich  makes  the  name 
of  a  deserter  odious,  and,  under  the  oircumstanoes  of  age  and  previous  good  conduct 
of  the  offender,  the  committee  believe  the  government  may  well  condone  the  offense 
without  impairing  the  efiBciency  and  discipline  of  its  Armv. 

The  committee  therefore  recommend  the  passage  of  the  bill. 
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JUNS  7, 1878.— Ordered  to  be  printed. 


Mr.  Spencer,  from  the  Gotninittee  on  Military  Affairs,  submitted  the 

following 

REPOET: 

[To  accompany  bill  H.  B.  2396.] 

The  Committee  on  Military  Affairs^  to  ichom  was  referred  the  bill  (M.  B. 
2390)  entitled  "An  act  for  the  relief  of  John\E.  Williamson,^  have 
had  the  same  under  consideration^  and  submit  the  following  report: 

This  act  provides  that  John  E.  Williamson,  late  of  Company  B,  Thirty- 
seventh  Begiment  Wisconsin  Volunteer  Infantry,  shall  be  paid  the  pay 
and  emoluments  of  a  second  lieutenant  from  March  7, 1865,  to  May  8, 
1865,  less  the  pay  of  a  first  sergeant,  received  during  said  time.  The 
facts  are  set  forth  in  the  repoiX  of  the  House  Committee  on  Military 
Affairs,  which,  in  the  opinion  of  your  committee,  entitle  him  to  be  paid 
as  provided  in  the  act,  and  therefore  recommend  the  passage  of  the 
same. 

The  report  of  the  House  committee  is  as  follows : 

Mr.  Brago,  from  the  Committee  on  Military  Affairs,  submitted  the  following  reportj  to 
accompany  bill  H.  R.  2396. 

21t€  Committee  on  Military  Jffatre  have  had  under  consideration  the  hill  (H,  R.  2396) /or  the 
reli^  of  John  E.  Willianieon,  and  report  thereon : 

That  the  claimant,  John  E.  Williamsoni  then  being  first  sergeant  of  Company  B, 
Thirty -seventh  Regiment  of  Wisconsin  Volunteer  Infantry,  was,  on  the  19th  day  of 
January,  1865,  commissioned  second  lieutenant  of  said  Company  B  by  the  governor  of 
the  State  of  Wisconsin,  such  company  having  a  sufficient  complementof  men  to  entitle 
it  to  a  fall  quota  of  officers,  to  wit,  a  captain  and  two  lieutenants. 

That  on  the  10th  day  of  March,  1865,  be  .was  mustered  as  such  second  lieutenant  by 
a  muBtering-offlcer  of  the  United  States,  to  take  rank  from  March  7, 1665,  that  being 
the  date  of  his  assignment  to  duty  in  the  grade  to  which  he  was  mustered. 

That  at  the  date  of  his  said  muster  there  was  a  vacancy  in  the  office  of  second'lieuten- 
ant  Company  B,  Thirty- seventh  Wisconsin  Volunteer  Infantry,  occurring  in  this  wise  : 

The  captain  of  said  company  was  promoted,  commissioned,  and  mustered  m^jor  of 
iBid  reg^iment,  and  WiUiam  H.  Earle,  who  was  commissioned  to  fill  the  vacancy  in  the 
captaincy,  died  from  wounds  in  June,  1864.  N.  8.  Davidson,  the  first  lieutenant  of  said 
^mpany,  was'commisaioned  and  mustered  captain  while  he  was  in  field-hospital  a  few 
lays  prior  to  the  muster  of  this  applicant  for  relief;  and  the  second  lieutenant,  L.  D. 
Flarmon,  was.  upon  the  promotion  and  muster  of  the  first  lieutenant  to  the  captaincy, 
K>nimi8Sioned  and  mustered  first  lieutenant  to  fill  vacancy  occasioned  by  said  last 
>rQinotion ;  tfnd  the  applicant,  John  £.  WiUiamsou,  was  promoted  and  mustered  as 
ibreeaid  to  fill  the  vacancy  creat>ed  by  the  last  promotion  aforesaid. 

That  John  £.  Williamson,  under  such  commission  and  muster,  in  good  faith  entered 
ipon  the  discharge  of  his  duties  as  second  lieutenant  Company  JB,  Thirty-seventh  Beg- 
ment  Wisconsin  volunteers,  on  the  7th  March,  1865,  and  assumed  all  the  liabilities  and 
^ponsi  bill  ties  of  snob  officer,  and  faithfully  discharged  the  duties  of  his  office  with 
is  command  in  the  presence  of  and  in  action  with  the  enemy  in  front  of  Petersburg, 
''a.,  until  the  8th  day  of  May,  1865,  inclusive. 
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That  on  the  8th  day  of  May,  1865,  the  said  John  E.  Williamson,  by  an  order  of  the 
War  Department,  was  mastered  out  of  the  office  of  second  lieatenant,  to  date  from  his 
muster-in,  withoat  his  privity  of  assent. 

That  the  only  reason  assigned  for  such  muster-ont  was  that  it  was  a  Tiolation  of  de- 
partment orders  to  muster  an  officer  while  in  hospital ;  therefore  the  muster  of  the 
captain  was  vacated,  and  as  a  necessary  sequence  the  muster  of  the  lieutenant  wis  alao 
vacated. 

Upon  this  state  of  facts  the  committee  report  that,  upon  every  principle  of  Justice,  the 
said  John  £.  Williamson  became  and  was  entitled  to  the  pav  and  emolaments  of  the 
office  to  which  be  was  mastered  by  the  officers  of  the  United  States,  and  the  duties  of 
which  office  he  discharged  in  good  faith  from  the  date  of  his  mnster-in  to  the  date  of 
his  muster-ont. 

It  appears  that  instead  of  receiving  snch  compensation,  under  the  constructioii  of 
the  War  Department,  he  was  only  allowed  the  pay  of  first  sergeant. 

The  committee  further  report,  that  under  the  provisions  of  "  Joint  resolution  for  the 
relief  of  certain  officers  of  the  Armv,"  approved  July  26,  1866,  as  construed  by  joint 
resolution  approved  July  11, 1870,  the  right  of  the  captain  to  his  pay  and  emolameota 
as  captain  are  secured,  notwithstanding  he  was  iti  hospital  when  he  received  his 
commission  and  was  mustered ;  and  it  seems  to  them  to  be  within  the  spirit  of  soch 
Joint  resolution  that  the  lieutenants  who  were  barred  from  receiving  their  pay  auder 
the  rules  of  the  department  because  the  captain  was  not  entitled  to  be  mustered,  be- 
came and  are  entitled  to  pay  as  a  necessary  consequence  to  the  recognition  by  soch 
ioint  resolution  of  the  right  of  the  captain  to  muster  and  pay,  the  rule  of  the  depart- 
ment to  the  contrary  notwithstanding. 

The  committee  unanimously  recommend  that  the  bill  do  pass. 
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IN  THE  SENATE  OF  THE  UNITED  STATES. 


June  7,  1878. — Ordered  to  be  printed. 


Mr.  Spencer,  from  the  Committee  on  Military  Affairs,  submitted  the 

following 

REPORT: 

[To  accompany  bill  S.  1192.] 

The  Committee  on  Military  Affairs^  to  whom  teas  referred  the  biil  (*Sf.  1192) 
to  aUfthorize  the  leasing  of  a  portion  of  tlie  military  reservation  of  New 
San  BiegOj  in  the  State  of  California^  have  had  the  same  under  consid- 
eratiouj  and  submit  the  following  report: 

This  bill  authorizes  the  Secretary  of  War  to  lease,  upon  such  terms 
and  conditions  as  he  may  deem  most  conducive  to  the  interests  of  the 
United  States,  such  portion  of  the  military  reservation  at  New  San 
Diego,  in  the  ^tate  of  California,  as  is  not  required  for  the  use  of  the 
government. 

The  Secretary  of  War,  upon  being  addressed  by  the  chairman  of  your 
committee  for  his  views  aud  recommendations  respecting  the  same,  re- 
plies as  follows  : 

War  Department, 
jrashingtoH  Cityy  June  3,  1878. 
Sir  :  Acknowledgins  the  receipt  of  yoar  letter  of  the  23d  ultimo,  transmitting  a  copy 
of  Senate  bill  1192,  '*To  authorize  the  leasing  of  a  portion  of  the  military  reservation 
of  New  San  Diego,  in  the  State  of  California,"  aud  requesting  the  views  of  this  depart- 
ment thereon,  I  have  the  honor  to  return  said  bill,  with  a  copy  of  the  official  map 
showing  the  boundary-line  of  the  military  reservation  at  San  Diego,  with  the  recom- 
mendation that  the  bill  may  become  a  law. 

Very  respectfully,  your  obedient  servant, 

GEO.  W.  McCRARY, 

Secretary  of  fVar, 
Hon.  George  E.  Spencer, 

Chairman  Military  Committee^  United  States  Senate, 

From  this  report  of  the  Secretary  of  War,  recommending  the  passage 
of  the  bill,  it  is  the  conclusion  of  your  committee  that  portions  of  the 
military  reservation  at  New  San  Diego,  Cal.,  are  not  needed  for  military 
purposes,  and  that  the  United  States  can,  if  the  bill  becomes  a  law, 
derive  revenue  from  leasing  such  unnecessary  portion  of  the  same. 
Inasmuch  as  the  provisions  of  the  bill  place  the  matter  in  the  hands  of 
the  Secretary  of  War,  to  be  determined  by  his  judgment  in  the  premises, 
your  committee  are  of  opinion  that  the  interests  of  the  government  would 
be  subserved  by  leasing  such  unnecessary  portion,  if  any,  of  said  reser- 
vation, and  therefore  recommend  the  passage  of  the  bill. 
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June  7, 1878.— Ordered  to  be  printed. 


Mr.  Butler,  from  the  Oommittee  on  Military  Affairs^  sabmitted  the 

following 

KEPORT: 

[To  accompany  bill  S.  1*244.] 

The  Committee  on  Military  Affairs^  to  tchom  teas  refei*red  the  bill  {S,  1244) 
for  the  relief  of  George  WiUiams^  have  considered  the  same^and  submit 
the  following  report : 

This  bill  provides : 

That  the  Secretary  of  War  be,  and  is  hereby,  authorized  to  adjust  and  eettlC;  apon 
jnst  and  equitable  terms,  the  claim  of  George  Williams  for  balance  due  on  contracts 
for  building  locks  two,  three,  and  fonr.  of  Muscle  Shoals  Canal  on  Tennessee  Riveri 
and  on  a  contract  for  section -work,  done  under  power  of  attorney  from  Matthew  6. 
Kennedy  :  Provided,  That  in  making  said  settlement  the  said  Secretary  of  War  shall 
not  allow  the  said  Williams  more  than  his  actual  expenditures,  with  reasonable  com- 
pensation for  the  use  of  tools,  and  for  money  advanced  in  the  prosecution  of  said  work. 

The  following  amendment  was  proposed  by  Mr.  Morgan,  of  Alabama, 
and  referred  to  your  committee,  to  be  considered  in  connection  with  the 
original  bill : 

And  provided  further f  That  no  allowance  or  payment  shall  be  made  under  this  act 
except  in  pursuance  of  the  recommendation  of  a  board  of  at  least  three  engineers,  to 
be  appointed  by  the  Secretary  of  War,  to  inquire  into  and  report  upon  the  character  of 
the  work  done  and  the  merits  of  the  same. 

It  appears  from  the  evidence  submitted  to  your  committee,  that  Mr. 
George  Williams,  a  contractor,  undertook  to  do  certain  government 
work  in  building  the  locks  and  canal  around  Big  Muscle  Shoals  in  the 
Tennessee  River,  under  three  separate  contracts. 

The  first  work  done  was  under  power  of  attorney,  dated  August  11, 
1876,  from  M.  G.  Kennedy,  on  a  contract  made  between  the  said  Ken- 
nedy and  Maj.  Walter  McFarland,  of  the  Corps  of  Engineers,  United 
States  Army,  on  the  13th  of  December,  1875,  which  for  some  reason  the 
said  Kennedy  could  not  carry  out. 

2.  A  contract  was  entered  into  March  31, 1876,  between  Maj.  Walter 
McFarland,  Corps  of  Engineers,  United  States  Army,  and  the  said 
George  Williams,  on  his  own  account,  to  construct  locks  three  and  four 
of  the  Muscle  Shoals  Canal ;  and 

3.  A  contract  was  entered  into  October  14, 1876,  between  Capt.  W.  R. 
King,  Corps  of  Engineers,  United  States  Army,  and  the  said  George 
Williams  to  construct  lock  No.  2  of  the  Muscle  Shoals  Canal. 

Copies  of  said  contracts  and  papers  relating  thereto,  together  with  a 
copy  of  a  sworn  statement  of  Mr.  Williams,  are  hereto  attached  and 
made  a  part  of  this  report. 
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It  will  be  discovered  by  an  iDspection  of  the  papers  above  referred  to 
that  a  controversy  arose  between  the  government  engineers  and  Mr. 
Williams  toaching  a  proper  measure  of  compensation  for  the  latter, 
under  what  he  claims  to  have  been  a  radical  modification  in  the  plans 
of  the  works,  upon  which  he  based  his  contract,  and  the  loss  to  which 
he  was  subjected  by  delay  on  the  part  of  the  engineers,  as  he  alleges, 
in  furnishing  him  with  plans  of  the  work. 

It  is  not  within  the  province  of  your  committee  to  pass  upon  the  merits 
of  this  controversy,  nor  do  the  provisions  of  the  bill  require  it. 

The  bill  simply  authorizes  the  '^  Secretary  of  War  to  adjust  and  settle 
npon  just  and  equitable  terms  the  claim  of  George  Williams,"  &c. ;  and 
in  a  letter  from  the  iSecretary  of  War  to  the  Speaker  of  the  House  of 
Kepresentatives,  bearing  date  May  11, 1878  (a  copy  of  which  is  hereto 
attached),  in  reference  to  this  claim,  he  says:  '<I  would,  therefore,  sug- 
gest that,  if  the  bilP'  (referring  to  House  bill  4412  upon  the  same  subject- 
matter  as  the  one  now  under  consideration)  <'  is  favorably  considered, 
the  following  provision  be  added  at  the  end  of  the  bill  as  a  measure  of 
precaution :  And  provided  furtkevj  That  no  allowance  or  payment  shall 
be  made  under  this  act,  except  in  pursuance  of  the  recommendation  of 
a  board  of  at  least  three  engineers,  to  be  appointed  by  the  Secretary  of 
War,  to  inquire  into  and  report  upon  the  character  of  the  work  and  the 
merits  of  the  claim." 

This  provision  of  the  bill  protects  the  government,  and  secures  to  Jlr. 
Williams  a  settlement  upon  *' just  and  equitable  terms,"  and  your  com- 
mittee can  discover  no  good  reason  why  he  should  not  have  such  a  set- 
tlement, and  therefore  recommend  the  passage  of  accompanying  bill. 

War  Department, 
Washington  Cityj  May  11, 1876. 
Sir  :  I  have  the  honor  to  acknowledge  the  receipt  of  the  letter  from  the  Clerk  of  the 
House  of  Representatives  of  the  9th  instant,  inclosing  copy  of  Hoase  bill  4412  "  for  the 
relief  of  George  Williams/'  and  asking  for  any  information  concerning  the  same  that 
may  be  of  record  in  this  department,  and  also  informing  me  that  the  committee  will 
be  glad  to  receive  any  opinion  I  may  see  fit  to  give  concerning  the  merits  of  the  claim 
referred  to. 

In  reply,  I  have  the  honor  to  inclose  the  report  of  the  Chief  of  Engineers,  to  whom 
the  said  letter  was  referred  and  the  papers  accompanying  the  same. 

It  will  be  seen  that  there  is  a  disagreement  between  the  contractor  and  the  engineer 
in  charge  concerning  the  compensation  which  shall  properly  be  allowed  the  former. 

It  seems  probable  that  npon  a  settlement  made  npon  *' jast  and  equitable  terms,"  u 
provided  in  the  bill,  something  would  be  found  due  the  contractor.  This,  however, 
is  only  conjectural,  and  a  more  thorough  investigation  might  lead  to  a  diflferent  con- 
clusion, as  very  much  depends  upon  the  character  of  the  work  done  and  the  eoonomy 
of  the  expenditures  thereon. 

I  would  therefore  suggest  that,  if  the  bill  is  favorably  considered,  the  following  pro- 
vision be  added  at  the  end  of  the  bill  as  a  measure  of  precaution,  to  wit : 

And  provided  further,  That  no  allowance  or  payment  shall  be  made  under  this  act, 
except  in  pursuance  of  the  recommendation  of  a  board  of  at  least  three  engineers,  to 
be  appointed  by  the  Secretary  of  War,  to  inquire  into  and  report  upon  the  character 
of  the  work  and  the  merits  of  the  claim. 

Very  respectfully,  your  obedient  servant, 

GEO.  W.  McCRARY, 

Secretary  of  War. 
To  the  Speaker, 

Hoiue  of  Eepreicntatives, 
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Mr.  Cameron,  of  Wiscousin,  from  the  Committee  on  Claims,  submitted 

the  followiug 

REPORT: 

[To  accompany  bill  H.  R.  3576.] 

The  Cotnmittee  on  ClaimSy  to  whom  tcm  referred  the  hill  {H.  R.  3576)  enti- 
tled "^n  act  granting  a  pension  to  Catherine  D.  Hunt,^^  huve  considered 
the  samej  and  submit  the  following  report : 

At  the  commencement  of  the  late  civil  war  IMrs.  Catherine  D.  Hant, 
the  claimant,  then  resided  at  Bristol,  Ehode  Island.  She  now  resides 
in  the  city  of  Washington.  Early  in  the  late  war  she  offered  her  serv- 
ices as  a  nurse ;  and  she  served  in  that  capacity  for  a  long  time  with 
the  Ninth  Army  Corps.  She  afterward  acted  as  a  nurse  at  the  Patent- 
Oflice  Hospital  and  at  the  Judiciary-Square  Hospital,  in  this  city.  IShe 
then  accompanied  her  husband,  who  was  a  Federal  officer,  with  the 
Army,  to  City  Point  and  Petersburg.  She  served  for  some  time  in  the 
hospital  at  Norfolk  and  Portsmouth.  She  sets  forth  in  her  affidavit, 
which  is  filed  as  testimony  with  ihe  committee,  that  she  was  taken  sick 
with  i)neumonia  while  serving  as  a  hospital  nurse,  and  that  she  has 
never  recovered  from  the  sickness  which  she  contracted  while  serving 
in  that  capacity. 

Brig.  Gen.  J.  G.  Wright  certifies  that  he  was  the  colonel  of  the  Fifty- 
first  Regiment  of  New  York  Volunteers  during  the  war  ;  that  William 
Hunt,  then  the  husband  of  the  claimant,  was  a  member  of  Company  G 
of  that  regiment ;  that  Mrs.  Hunt,  the  claimant,  accompanied  her  hus- 
band to  the  field  and  remained  with  the  Ninth  Army  Corps,  officiating 
as  nurse,  until  near  the  close  of  the  war ;  that  during  all  that  period 
Mrs.  Hunt  devoted  herself  and  spent  about  $1,000  of  her  own  money 
for  the  benefit  of  the  sick  and  wounded  soldiers ;  that  she  was  fre- 
quently in  scenes  of  great  danger  attending  the  wounds  of  the  wounded. 

Miss  Clara  Barton  certifies  that  Mr^.  Hunt  performed  valuable  and 
efficient  services  as  a  nurse.  There  is  no  doubt  whatever  from  the  tes- 
timony laid  before  the  committee  that  Mrs.  Hunt  rendered  valuable 
services  during  the  war  in  the  capacity  of  nurse ;  she  did  not  at  that 
time  expect  any  remuneration  for  her  services,  but  her  husband  died, 
and  from  a  state  of  comparative  affluence  she  has  become  very  poor. 

Dr.  Draper,  a  practicing  physician,  residing  in  the  city  of  Washing- 
ton, makes  an  affidavit,  which  has  been  submitted  to  the  committee,  in 
which  he  states  that  on  or  about  the  2Gth  of  January,  1877,  he  was 
called  to  see  Mrs.  Catherine  Hunt,  and  found  her  suffering  from  men- 
orrhagia,  or  excessive  menstrual  flow,  attended  with  great  general  de- 
bility, wholly  disabling  her  from  any  kind  of  manual  labor.  i^(JWjp 
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saggestiou  she  was  sent  to  Providence  Hospital,  ia  this  city,  for  treat- 
ment of  said  disease,  where  she  remained  for  some  weeks ;  that  he  has 
attended  her  at  different  times  for  the  same  disease,  and  that  ^m  his 
knowledge  of  said  disease,  as  obtained  from  observation  and  previous 
history  as  given  by  said  Catherine  Hunt,  he  believes  it  to  have  beea 
caused  by  exposure  and  overexertion,  from  the  effects  of  overfatigne, 
&c.,  while  she  was  performing  the  duties  of  hospital  nurse  at  Kbrfolk, 
Va.,  in  1865. 

Dr.  A.  F.  Kane,  a  practicing  physician  of  this  city,  makes  an  afiBdarit, 
in  which  he  says  that  he  has  visited  Mrs.  Hunt,  and  from  the  examina- 
tion he  made  he  should  think  that  her  disease  was  one  of  long  standing. 

Mrs.  Hunt  herself  swears  that  before  the  war  and  until  she  became 
disabled  while  acting  as  a  nurse  she  was  healthy  and  strong ;  that  she 
has  been  an  invalid  ever  since  the  close  of  the  war  from  disease  con- 
tracted while  she  was  acting  as  such  nurse ;  that  from  the  nature  of  her 
present  disease  she  is  advised  by  her  physicians  that  she  will  not  prob- 
ably recover ;  that  she  may  live  for  a  few  years  and  may  die  within  a 
very  short  time;  that  during  the  greater  part  of  the  last  two  years  she 
has  been  utterly  unable  to  i)erform  any  physical  labor ;  that  she  has  no 
property  whatever,  and  that  she  is  entirely  dependent  upon  charity  for 
her  support.  There  is  no  evidence,  except  the  testimony  of  the  claimant 
herself,  showing  that  she  contracted  the  disease  from  which  she  is  at 
present  suffering  while  acting  as  a  military  nurse. 

This  bill  was  introduced  in  the  House  and  favorably  reported  upon 
by  the  Committee  on  Invalid  Pensions  of  that  body.  Mrs.  Hunt,  of 
course,  was  not  in  the  military  service,  and  the  question  is  whether,  under 
all  the  circumstances,  a  gratuity  ought  to  be  paid  to  her.  Quite  a  nnm- 
bepof  prominent  and  respectable  citizens  of  this  city  have  called  upon 
your  committee  and  made  favorable  representations  in  regard  to  Mrs. 
Hunt's  case. 

She  was  a  volunteer  nurse,  was  not  subject  to  military  orders,  her 
services  were  useful  and  meritorious,  but  there  are  thousands  of  persons, 
men  and  women,  similarly  situated  and  equally  meritorious.  If  Con- 
gress desires  to  compensate  this  class  of  ])ersons,  a  general  act  ought  to 
be  passed.  So  fur  as  your  committee  is  advised,  no  case  similar  to 
Mrs.  Hunt's  has  been  relieved  by  the  govemmeqt,  and  your  comnaittee 
does  not  feel  at  liberty  to  make  her  case  an  exception. 

The  committee  therefore  recommend  that  the  further  consideration  of 
the  bill  be  indefinitely  postponed. 
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Mr.  McMillan,  from  the  Committee  on  Privileges  and  Elections,  sub- 
mitted the  following 

REPORT: 

[To  accompany  bill  B.  1341.] 

The  Committee  on  Privileges  and  Elections^  to  which  was  referred  the  biU 
(8. 1341)  to  declare  the  true  intent  and  meaning  of  Title  JZ,  chapter  1, 
section  14  of  the  Revised  Statutes^  have  considered  the  same^  and  submit 
the  following  report : 

Under  the  constitntion  of  New  Hampshire,  adopted  in  1792,  the  legis- 
latare  of  that  State  was  chosen  annually  in  March  and  met  in  June 
following.  In  1877  an  amendment  of  the  constitution  was  adopted  by 
which  the  State  legislature  will  be  chosen  biennially  ou  the  first  Tues- 
day of  November.  The  amendment  takes  effect  on  the  1st  day  of  Oc- 
tober, 1878,  and  a  legislature  will  be  chosen  in  November  next,  which 
will  first  meet  in  June,  1879,  whose  term  of  office  will  be  two  years  from 
and  after  the  seventh  day  prior  to  the  first  Wednesday  of  June,  1879. 
The  official  term  of  one  of  the  Senators  from  New  Hampshire  expires 
on  the  3d  day  of  March,  1879.  If  the  legislature,  chosen  in  November 
next,  must  elect  the  Senator  for  the  term  commencing  on  the  4th  of 
March  next,  the  State  will  bedeprived  of  one  of  her  representatives  in  the 
Senate  from  the  4th  of  March,  1879,  until  the  legislature  meets  in  June, 
1879.  If,  on  the  other  band,  the  legislature  now  chosen,  which  meets 
on  the  first  Wednesday  of  June  next,  may,  under  the  act  of  Congress, 
elect  a  Senator  for  the  term  commencing  on  the  4th  of  March  next,  there 
will  be  no  interruption  in  the  representation  of  the  State  in  the  United 
States  Senate.    The  question,  therefore,  is  one  (ff  great  importance. 

The  Constitution  of  the  United  States  (Article  1,  section  3)  provides 
that  ^*  The  Senate  of  the  United  States  shall  be  composed  of  two  Sen- 
ators from  each  State,  chosen  by  the  legi(«lature  thereof." 

Section  4  of  the  same  article  provides  that  the  '^  times,  places,  and 
manner  of  holding  elections  for  Senators  and  Representatives  shall  be 
prescribed  in  each  State  by  the  legislature  thereof;  but  the  Congress 
may  at  any  time  by  law  make  or  alter  such  regulations,  except  as  to  the 
places  of  choosing  Senators." 

The  effect  of  these  provisions  clearly  is: 

First.  To  give  to  the  legislatures  of  the  States,  respectively,  the  right 
to  choose  Senators  in  the  Congress. 

Second.  To  give  to  the  legislatures  of  the  States,  respectively,  the  ex- 
clusiTe  power  to  fix  the  places  of  electing  Senators,  and  in  the  absence 
of  action  by  Congress  the  power  to  prescribe  the  times  and  manner  of 
electing  Senators. 
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Third.  To  give  to  Congress  the  paramoant  right  at  any  time  by  law 
to  make  or  alter  regalatioas  as  to  the  times  and  manner  of  choosing 
Senators  by  the  legislatore  of  each  State. 

In  the  exercise  of  the  power  thus  given  by  the  Gonstitatioa  of  the 
United  States,  Congress  passed  the  act  regulating  the  election  of  Sena- 
tors, approved  July  25, 1866  (14  Stat,  at  Large,  p.  243).  The  provisions 
of  tnis  act  were  incorporated  into  the  Revised  Statutes,  and  are  found 
in  section  14,  chapter  1,  title  2,  of  that  volume,  as  follows : 

^^  The  legislature  of  each  State  which  is  chosen  next  preceding  the 
expiration  of  the  time  for  which  any  Senator  was  elected  to  represent 
such  State  In  Congress,  shall,  on  the  second  Tuesday  after  the  meeting 
and  organization  thereof,  proceed  to  elect  a  Senator  in  Congress." 

Prior  to  the  act  of  July  26, 1866,  each  State  regulated  the  times  and 
manner  of  electing  Senators  as  well  as  the  place  of  holding  the  election. 
Abuses  sprung  up  under  this  system  which  the  act  of  Congress  was  in- 
tended to  avoid.  In  some  cases  partisan  members  having  control  of  a 
State  legislature,  elected  without  reference  to  the  choice  of  a  Senator, 
anticipating  the  expiration  of  a  senatorial  term,  and  that  an  interven- 
ing legislature  chosen,  or  to  be  chosen,  would  be  composed  of  a  ou^oritij 
of  members  of  adverse  politics  to  their  own,  elected  a  Senator  long  be- 
fore the  term  for  which  he  was  elected  begaa.  In  other  instances  when 
the  two  houses  of  the  legislature  were  of  adverse  politics  the  election  of 
Senators  was  obstructed.  To  avoid  these  and  other  abuses,  and  to  se- 
cure the  latest  expression  of  the  people  through  its  legislaUEre,  and  to 
enable  the  States  respectively  to  make  such  provision  that  no  vacaney 
for  any  period  would  occur  in  their  representations  in  the  Seoalie  to 
want  of  an  election  in  time.  Congress  passed  the  act  of  1866,  regulatiag 
both  the  time  and  the  manner  of  the  election  of  Senators  by  Mm  legisla- 
tnre  of  each  State. 

The  first  section  is  the  only  one  wbieh  it  is  neeessaory  hero  to  coa- 
fidder.  The  word  *^  chosen,"  used  in  this  section,  is  used  in  ii»  ordinary 
signification — ^'made  choice  of,"  ^'selected,"  *^ elected."  The  obiectaf 
the  section  is  to  prescribe  the  time  of  choAsiag  Senators;  ooihing  else. 
It  does  not  confer  any  power 'of  election  upon  the  legislature — ^the  Oea- 
Btitution  vests  that  power  exclusively  in  the  legislature ;  but  it  does  fix 
the  time  of  the  election.  For  the  parposeof  avoiding  t)he  diffioalties 
which  would  inevitably  happen  if  a  partieukir  day  of  the  month  were 
named,  the  time  is  fixed  with  reference  to  the  ^^  meeting  and  organisa- 
tion "  of  the  legislature  which  is  to  eleet.  In  order  to  do  this  the  legis- 
lature ^hieh  is  to  elect  must  be  clearly  identified.  That  is  intended  to 
be  done  in  the  language:  ^^The  legislature  of  each  State  which  is  oboaen 
next  preceding  the  expiration  of  the  time  for  which  any  Seoalor  was 
eleoted,"  &e.  A  legislature  is  chosen  when  the  membeis  of  the  two 
houses  of  which  it  is  composed  are  elected.  The  legislatnre  speeifted  in 
the  seetion  under  consideration  is  the  one  chosen  nect  precieding  Ibe 
expiration  of  the  time  for  which  any  Senator  was  elected.  The  ohowe, 
the  meeting,  and  the  ot^nisation  of  the  legislatnre,  are  suttjects  which 
are  all  referred  to  in  this  section,  and  were  in  the  mind  of  the  Congress 
when  the  law  was  made ;  but  they  applied  them  to  different  pnrposea. 
The  word  ^<  chosen  "  is  used,  as  we  hove  eeen,  to  identify  the  l^giaWilare 
which  is  to  eleot ;  the  meeting  and  onganiantion  are  refecved  to  far  the 
purpose  of  fixing  the  day  upon  which  the  efceetion  shall  be  oonMaoneeiL 
If  Congress  bad  intended  to  nnthoriae  the  legislatore  chosen  ami  #iy»a- 
f«Ml  next  preeeding  the  expirntioa  of  the  time  for  whioh  any  Senator 
Iras  elected,  it  wonld  have  said  ao ;  but  it  has  not  done  sa;  and  w  5 

connection^  recurriuic  to  the  fact  that  the  object  of  the  not  man  to  ^ 
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the  latest  expression  of  the  public  will  {Mreoeding  the  oommeaeemeat  of 
(he  term  in  the  election  of  a  Seaator  by  its  legislatare,  the  omission  to 
do  so  mast  have  been  intentional. 

Congress  uadonbtedly  intended  to  keep  filled  the  representation  in 
the  Senate  from  every  State,  and  expected  when  the  act  of  1866  was 
passed  that  the  States  would  so  fix  the  time  of  the  election  and  raeet< 
log  of  their  legislatares  as  to  accomplish  this  resalt.  Bat  it  also  in- 
tended, what  the  act  of  1866  expressly  declares,  that  Senators  shall  be 
eleoted  at  each  times  as  will  enable  the  legislatnre  last  chosen  and  rep- 
resenting the  last  expression  of  the  public  will,  to  make  the  choice. 

If  the  construction  be  adopted  that  the  legislature  chosen  and  organ- 
ized, next  preceding  the  expiration  of  such  term  must  elect,  (which  »,  as 
we  think,  against  the  plain  language  of  the  statute,)  then  the  purpose  to 
obtain  the  last  expression  of  the  public  will  may,  in  all  cases,  as  it  would 
in  this,  be  entirely  defeated.  A  construction  which  would  admit  of  such 
results  cannot  be  given. 

The  law  of  Congress  upon  this  subject  is,  by  the  Oonstitutiop,  the 
snpreme  law  of  the  land,  and  is  obligatory  upon  all  the  States,  and  if 
the  section  under  consideration  be  so  construed  as  to  vest  the  power  to 
elect  in  the  legislature  chosen  next  preceding  the  expiration  of  the  Sen- 
atorial term,  irrespective  of  the  time  of  its  meeting,  every  State  may  so 
regnlate  the  times  of  the  election  and  meeting  of  its  legislature  that  no 
vacancy  shall  occur  in  her  representation  by  a  failure  to  elect,  and  also 
secare  the  latest  expression  of  the  public  will  in  the  choice  of  her 
Senators  and  accomplish  all  the  purposes  of  the  act  of  Congress.  The 
rale  adopted  in  the  case  of  Blodgett  and  Norwood  (Senate  Report  No. 
10,  Forty -second  Congress,  second  session)  covers  the  questions  involved 
in  the  bill  before  the  committee,  and  may  be  considered  the  settled  rule 
of  the  Senate. 

At  the  time  of  the  passage  of  the  act  of  1866  the  State  of  New 
Hampshire  could  comply  with  its  provisions  without    leaving  any 
vacancy  in  the  Senate.    But  by  a  recent  amendment  of  her  constitu- 
t'lon^  as  we  have  seen,  the  legislature  which  is  to  be  chosen  in  Novem- 
ber will  not  meet  until  June,  1879,  which  will  be  after  the  commence- 
ment of  the  term  for  which  the  Senator  is  to  be  chosen.    This  presents 
the  question  whether  an  act  of  Congress  fixing  the  time  of  the  election 
^  a  Senator  is  unconstitutional,  if,  under  its  provisions,  the  election  of 
I^Jeaafcor  may  not  take  place  until  shortly  after  the  commencement  of 
™e  official  term  for  which  he  is  elected. 

If  it  18,  then  an  act  of  Congress  or  of  a  State  legislature  fixing  the  time 
tettMi election  of  Representatives  in  Congress  after  the  constitutional 
|liH|y|feBius  is  for  like  reasons  void.  But  it  is  settled  by  a  frequent 
Ij^^^^Koken  practice  existing  since  the  foundation  of  the  government, 
li^^^*^n  public  convenience  seems  to  the  legislature  of  a  State  or  to 
^^^  '  require  such  arrangement,  the  election  of  Representatives 

may  lawfully  be  fixed  for  a  day  shortly  after  the  term  be- 
^has  been  true  in  recent  years  of  California,  of  Connecticut, 
^Hampshire  herself.    Their  elections  took  place  in  March  or 
lie  4th  of  March,  when  the  law  fixed  the  commencement  of 
rm  on  the  4th  day  of  March.    They  had  been  so  fixed 
livoid  the  necesssity  of  two  general  elections  in  the  State 
^^  sometimes  to  avoid  elections  at  an  inconvenient  season 
jlihese  public  considerations  were  sufficient  to  justify  de- 
I  of  the  entire  delegation  of  the  State  in  the  H')use  of 
tor  a  brief  period  after  the  official  term  commenced,  the 
Fthe  inconvenience  of  makin>;  a  special  provision  of  the 
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coDBtitation  of  New  Hampshire,  or  reqairing  a  special  session  of  her  leg- 
islature, or  of  altering  the  general  law  of  the  TJnited  States  to  meet  a 
special  case,  is  entitled  to  eqaal  weight. 

If  the  act  of  Congress  was  constitutional  when  enacted,  of  which  there 
is  no  doubt,  the  action  of  New  Hampshire  making  it  impossible  for  ber 
to  obey  it  cannot  make  it  unconstitutional  or  render  anything  but  obe- 
dience to  it  lawful  or  valid.  We  think,  therefore,  that  an  election  in 
strict  pursuance  of  the  act  of  Congress  of  1866  which  shall  take  place 
in  1879  will  be  valid,  and  that  there  is  no  provision  of  law  which  war- 
rants an  election  by  the  present  legislature  of  the  State. 

For  these  reasons  your  committee  report  adversely  to  this  bill,  and 
recommend  that  it  be  indefinitely  postponed. 
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IN  THE  SENATE  OF  THE  UNITED  STATES. 


June  7, 1878.— Ordered  to  be  printed. 


Mr.  Hoar,  from  tbe  Committee  on  Claims,  submitted  the  following 

REPORT: 

[To  accompany  bill  S.  752.] 

The  Committee  on  Claims^  to  tchom  teas  referred  the  bill  (8.  752)  for  the 
relief  of  WiUiam  E,  Newman  and  Leicis  A.  Van  Hoffman^  have  con- 
sidered the  same^  and  respectfully  report : 

The  loyalty  of  the  petitioners  and  their  title  to  the  property  occu- 
pied by  the  United  States  are  proved  beyond  controversy.  The  prop- 
erty, known  as  the  Pioneer  Mills,  at  Alexandria,  Va.,  consisted  of  a 
warehouse  and  mill  of  80  by  122  feet,  and  four  and  a  half  stories  or 
about  72  feet  in  height ;  an  engine  and  boiler  house  of  30  by  22  feet, 
containing  two  engines  and  six  cylinder  boilers ;  a  cooper's  shop,  with 
slate  roof,  of  the  dimensions  of  30  by  100  feet ;  a  vacant  lot,  and  a 
spacious  wharf  on  the  Potomac.  The  cost  of  these  structures  was  up- 
ward of  $140,000.  They  were  on  land  leased  from  the  city  of  Alexan- 
dria, for  which  a  ground-rent  was  paid  of  $1,720  a  year.  The  property 
was  mortgaged  to  three  trustees  to  secure  bonds  of  $75,000  in  amount. , 
One  of  the  trustees  was  disloyal,  but  he  had  only  a  naked  title,  having 
no  interest  whatever  in  the  debt.  He  was  removed  and  a  successor  ap- 
pointed, who  sold,  the  property  under  legal  proceedings,  when  it  was 
purchased  in  for  the  benefit  of  the  holders  of  the  bonds,  who  were  New- 
man and  Van  Hoffinan,  the  petitioners.  Their  loyalty  is  abundantly 
proved.  They  were  residents  of  New  York  City,  and  subscribed  liber- 
ally to  aid  in  raising  troops,  and  other  loyal  undertakings. 

The  property  was  assessed  at  $75,000  for  the  purposes  of  taxation. 

December  17,  1861,  Major  Bell,  commissary  of  the  United  States 
Army,  called  upon  L.  J.  Anthony,  who  was  in  charge  of  the  property 
as  agent  of  the  owners,  and  informed  him  that  the  government  needed 
it.  Anthony  replied  that  the  owners  would  consent,  provided  they  were 
to  receive  compensation.  Commissary  Bell  replied  that  they  would 
receive  a  fair  rent  if  they  were  loyal.  Anthony  thereupon  gave  him  the 
keys  and  he  took  possession  of  the  property  for  the  United  States. 
Possession  was  retained  by  the  United  States  until  August  25, 1865. 

Five  thousand  dollars  a  year  is  an  extremely  low  rent  for  this  prop- 
erty daring  this  period.  The  owners  were  then  paying  ground  rent, 
$1,720,  and  taxes  and  insurance  to  an  amount  of  several  hundred  dol- 
lars more,  so  that  there  would  inure  to  them  less  than  $3,000  per  annum. 

The  committee  report  the  accompanying  bill  and  recommend  its  pas- 
sage. 
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IN  THE  SENATE  OF  THE  UNITED  STATES. 


June  8,  1878.— Ordered  to  be  printed. 


Mr.  Withers,  from  the  Committee  on  Pensions,  submitted  the  following 

KEPOKT: 

[To  acoompany  biU  H.  B.  636.] 

The  Committee  on  Pensions,  to  whom  Hoase  bill  636,  with  accompany- 
ing papers,  was  referred,  granting  a  pension  to  Oliver  H.  Irons,  sergeant 
Company  D|  Twenty -third  Michigan  Yolanteers,  report  that  daring  his 
term  of  service  he  was  treated  in  hospital  at  different  times  for  pnea- 
monia  and  typhoid  fever,  and  sabs^nently  for  chronic  diarrhea,  from 
which  he  suffered  at  the  time  of  his  discharge.  The  testimony  of  two 
physicians  who  attended  him  daring  three  years  from  the  time  of 
his  discharge  shows  that  the  diarrhea  continued  until  it  affected  the 
optic  nerve,  aiid  soon  after  it  ceased ;  that  the  affection  of  the  optic  nerve, 
in  their  opinion,  was  the  result  of  the  chronic  diarrhea;  that  in  conse- 
quence thereof  he  has  become  totally  blind,  and  one  of  his  eyes  has  been 
entirely  cut  out;  that  the  uncontradicted  evidence  clearly  traces  the  loss 
of  his  sight  to  the  service.  Your  committee  would,  therefore,  report 
favorably  on  the  bill  submitted,  the  case  appearing  to  be  one  of  great 
merit  and  extreme  hardship,  and  recommend  the  passage  of  the  bill . 
The  bill  passed  the  House  of  the  Forty-fourth  Congress,  but  for  want  of 
time  did  not  reach  the  Senate. 
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IN  THE  SENATE  OF  THE  UNITED  STATES. 


June  8, 1878. — Ordered  to  be  printed. 


Mr.  Withers,  from  the  Committee  on  Penjsions,  submitted  tbe  following 

REPOKT: 

[To  accompany  bill  H.  R.  4075.  J 

The  Pension  Committee  having  examined  Honse  bill  No.  4075  and  the 
papers  accompanying,  granting  a  pension  to  Ezra  O.  Nye,  Company  K, 
Nineteenth  Michigan  Volunteers,  are  of  opinion  that  the  evidence,  while 
it  does  not  fully  comply  with  the  requirements  of  law  in  establishing 
the  connection  between  the  disease  (scurvy)  for  which  he  was  treated 
in  tbe  Army  and  the  almost  complete  blindness  under  which  he  at 
present  suffers,  yet  does  establish  the  fact  that  he  has  been  contin- 
uously sick  ever  since  his  discharge,  and  that  the  sight  of  his  right  eye 
has  been  totally  destroyed,  and  that  of  the  left  seriously  impaired. 

The  committee,  therefore,  recommend  the  passage  of  the  bill. 
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IN  THE  SENATE  OP  THE  UNITED  STATES. 


June  8, 1878. — Ordered  to  be  priDted. 


Mr.  KiRKWOOD,  from  the  Committee  on  Pensions,  submitted  the  fol- 
lowing 

REPORT: 

[To  accompany  biU  H.  R.  4374.] 

The  Committee  on  Pensions^  to  whom  was  referred  the  bill  {R.  R.  4374)  grant- 
ing a  pension  to  Sarah  J,  Goss,  have  considered  the  same,  and  report : 

The  facts  of  the  case  are  correctly  set  forth  in  the  report  of  the  House 
Committee  on  Pensions,  as  follows : 

It  appears  from  tbo  evidence  that  Greonbury  6o3b,  deceased,  was  a  pilot  on  gan- 
boat  Covington,  on  and  before  the  24th  day' of  March,  1864.  It  further  appears 
that  said  Goss,  deceased,  was,  on  the  24th  day  of  March,  1804,  while  in  the  discharge 
of  his  duties  as  pilot  upon  said  boat,  then  on  White  River,  in  Arkansas,  wonnded  by  a 
gunshot  from  the  Confederates,  and  that  he  was  placed  in  a  United  States  hospital, 
where  he  died  from  the  effects  of  the  wound  which  he  had  received  as  aforesaid,  0*n 
the  24th  day  of  April,  18()4.    It  further  appears  that  the  petitioner  is  his  widow. 

The  petitioner  tiled  claim,  under  the  provisions  of  pension  laws,  for  a  pension,  which 
was  rejected  upon  the  alleged  reason  that  it  did  not  appear  that  her  late  husband  had 
ever  been  mustered  into  the  service,  or  was  in  the  service  at  the  time  he  was  wounded. 

There  is  no  doubt  but  that  he  was  in  the  service  of  the  United  States,  and  lost  his 
life  while  in  the  line  of  duty;  and  whether  he  had  been  regularly  mustered  into  the 
service  or  not,  he  was  in  actual  service,  and  his  widow  is  certainly  entitled  to  a  pension. 

The  committee,  therefore,  recommend  the  passage  of  the  bill  without 
amendment. 
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IN  THE  SENATE  OF  THE  UNITED  STATES. 


June  8, 1878.— Ordered  to  be  printed. 


Mr.  EiBKWOODy  from  tbe  Committee  on  Pensions,  submitted  the  follow- 
ing 

REPORT: 

LTo  accompany  bill  S.  1380.] 

The  Committee  on  Pensions,  to  whom  was  referred  the  petition  of  Jonah 
Kellogg^  late  a  private  in  Company  Gy  Forty  sixth  Regiment  Iowa  In- 
fantry  Volunteers j  have  considered  the  same,  and  report: 

That  claimant  was  regularly  mustered  in  the  service  of  the  United 
States  in  Iowa,  in  May,  1864,  and  was  duly  mustered  out  in  September 
of  the  same  year ;  that  before  and  at  the  time  of  his  enlistment  claim- 
ant was  a  stout,  healthy,  able-bodied  man ;  that  while  in  the  service  he 
was  prostrated  by  sunstroke,  from  which  he  partially  recovered,  and 
was  detailed  as  a  nurse  f  that  at  his  muster-out  he  was  still  an  invalid, 
and  has  so  continued  ever  since.  It  is  entirely  clear  to  the  committee 
that  claimant  is  disabled  from  earning  his  living  by  his  labor,  and  that 
his  disability,  whether  arising  from  sunstroke  or  otherwise,  originated 
from  disease  contracted  in  tbe  service  in  the  line  of  his  duty. 

They  therefore  report  the  accompanying  bill,  and  recommend  its 
passage. 
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IN  THE  SENATE  OF  THE  UNITED  STATES. 


June  8, 1878.— Ordered  to  be  printed. 


Mr.  Spencer,  from  the  Committee  oa  Military  Aflfairs,  submitted  the 

following 

REPORT: 

[To  acoompany  bill  S.  1141.] 

The  Committee  on  Military  Affairs^  to  whom  was  referred  the  bill  {8. 1141) 
"  granting  the  right  of  way  through  the  military  reservation  at  Fort  Yuma 
to  the  Southern  Pacific  Railroad  Company ^^  have  had  the  same  under 
consideration^  and  submit  the  following  report : 

This  is  a  bill  which  grants  the  right  of  way  for  a  railroad  and  tele- 
graph line  through  the  military  reservation  at  Fort  Yuma,  on  the  Colo- 
rado River,  in  the  State  of  California  and  Territory  of  Arizona,  to  the 
Southern  Pacific  Railroad  Company,  a  corporation  chartered  by  the 
State  of  California,  and  which  have  constructed  and  equipped  and 
placed  in  operation  a  line  of  railway  from  San  Francisco  to  Fort  Yuma, 
a  distance  of  720  miles. 

From  the  letter  of  the  Secretary  of  War  (House  Ex.  Doc.  No.  33, 45th 
Congress,  2d  session)  dated  January  18, 1878,  it  appears  that  on  the 
11th  of  April,  1877,  the  Southern  Pacific  Railroad  Company  were 
granted  permission  by  the  Secretary  of  War  to  carry  their  road  pro- 
visionally through  a  corner  of  the  Fort  Yuma  reservation,  upon  recom- 
mendation of  the  military  authorities,  subject  to  condition  that  the 
company  should  apply  to  Congress  for  a  grant  of  the  right  of  way  over 
said  reservation,  and  if  the  right  of  way  was  refused  or  not  granted  by 
Congress  at  its  next  session,  the  company  were  required  to  remove  its 
track  from  the  reservation  and  abandon  the  road.  A  like  permission 
was  granted  the  Texas  Pacific  Railroad  Company,  but  the  Texas  Pacific 
Company  protested  against  the  concession  to  the  Southern  Pacific  Com- 
pany as  being  injurious  to  their  interests  and  conflicting  with  their 
rights.  In  consequence,  this  permission  was  revoked  as  to  both  compa- 
nies antil  each  could  be  heard,  and  Congress  should  have  determined 
the  matter.  On  the  6th  of  September,  1877,  this  order  of  revocation 
was  modified  so  as  to  permit  the  Southern  Pacific  to  continue  work 
within  the  limits  of  Fort  Yuma  reservation  only  to  the  exteut  of  staying 
waste  or  injury  to  their  property,  and  opening  the  way  to  the  passage  of 
steamboats. 

Under  this  modification,  however,  the  Soutliern  Pacific  proceeded  to 
lay  track  on  a  bridge  crossing  the  river,  and  ran  trains  carrying  passen- 
gers, against  the  orders  of  the  commanding  officer  at  Fort  Yuma ;  but 
finally  the  same  was  ordered  stopped  until  Congress  should  solve  the 
difUculty.  Complaints  being  niaile  on  the  part  of  citizens  of  Southern 
California  and  Arizona  tbat  such  stoppage  of  trains  interfered  materi-  t 
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ally  with  bnsiness,  and  delayed  the  mails,  the  President,  on  the  9th  of 
October,  1877,  anthori^ed  the  Southern  Pacific  to  cross  trains  over  the 
bridge  at  Fort  Yuma. 
The  following  is  the  letter  of  the  honorable  Secretary  of  War: 

Zelierfrom  ihe  Secretary  of  War,  concerning  the  location  of  the  Southern  Padfie  and  Tata 
Pacific  Railroads  through  Fort  Fuma  reatrration  and  acro$8  the  Colorado  River. 

War  Department, 
Washington  City,  January  18, 1878. 

Sir  :  I  liave  the  boDor  to  transmit  herewith,  for  the  informatioD  of  Congreas,  copy 
of  coire6]K>i]<lcDce  concerning  the  location  of  the  Southern  Pacific  Railrond  aod  the 
Texas  and  Pacific  Railroad  thronph  the  United  States  military  reaeryatioD  at  Fort 
Ynma  and  across  the  Colorado  River. 

From  these  papers  it  will  be  seen  that  on  the  18th  October,  1876,  the  California  and 
Arizona  division  of  theTesasand  Pacific  Bailroad  was  granttd  permission  (by  the  mili- 
tary authorities  in  California)  to  break  ground  oiif  the  Fort  Yuma  reservation  for  the 
crossing  of  the  Texas  and  Pacific  Railroad  over  the  Colorado  River,  and  on  Novembfr 
27,  1876,  this  pernii8sion  was  revoked  by  General  McDowell,  commanding  Militarj 
Division  of  the  Pacific,  until  the  decision  of  the  War  Department  was  received. 

On  the  11th  of  April,  1877,  the  Southern  Pacific  Railroad  was  granted  permiaiioD, 
by  the  Secretary  of  War,  to  carry  their  road  provisionally  through  a  corner  of  the 
Fort  Ynma  leservation  (see  telegram  of  the  General  of  the  Army  to  General  McDowell, 
dated  April  11, 1877,  and  of  General  Kelton,  assistant  ad^intaQt-general,  to  oommaDd- 
log  officer  at  Fort  Ynma,  dated  San  Francisco,  April  13,  1»77). 

A  map  of  the  final  location  of  the  Southern  Pacific  Kailroad  aoroaa  the  reserve  hav- 
ing been  filed,  and  their  application  having  received  the  favorable  recommendation  of 
the  military  authorities,  the  Secretary  or  War  granted  **  permission  to  the  Soatbem 
Pacific  Railroad  to  build  their  road  across  the  Fort  Ynma  military  reservation  as  re- 
quested, subject  to  condition  that  the  company  shall  apply  to  Congress  for  a  grant  of 
the  right  of  way  over  said  reservation  ;  and  if  the  right  of  way  is  refused,  or  not 
granted  by  Congress  at  its  next  session,  the  company  must  remove  its  track  from  the 
reservation  and  abandon  the  road.'* 

A  like  permission  was  also  granted  to  the  Texas  Pacific  Railroad  Company  (see  tel- 
egram of  the  Adjutant-General  to  General  McDowell,  dated  August  22,  ltj77). 

The  Texas  Pacific  Railroad  Company  having  protested  against  this  grant  aa  beio|c 
injurious  to  their  interests,  in  view  of  the  revocation  in  November,  1876,  of  a  similar 
permission  granted  them  in  October,  1876,  above  referred  to,  which  fact  was  over- 
looked by  the  department  when  the  above  grant  was  made,  the  fiecretury  of  War,  on 
September  1, 1877,  suspended  *'all  anthority  granted  either  the  Southern  Pacific  Rail- 
road Company  or  the  Texas  Pacific  Railroad  Company  to  build  a  railroad  across  any 
portion  of  Fort  Yuma  military  reservation,  until  both  said  companies  can  be  full; 
hesrd,  or  until  Congress  shall  have  determined  the  controversy." 

This  order  was  so  far  modified  on  the  6th  Septuember,  lcf77,  as  "  to  permit  the  Sooth- 
era  Pacific  Railroad  Company  to  continue  work  within  the  limits  of  Fort  YnoiA  reser- 
vation only  to  the  extent  of  staying  wajste  or  injury  to  their  property  and  opeuing  the 
way  to  the  pa^eage  of  steamboats." 

Under  this  modification,  it  will  be  seen  that  the  Southern  Pacific  Railroad  Compaaf 
proceeded  with  their  work  until  they  had  laid  a  track  across  the  bridge  and  were  mn- 
ning  trains  carrying  passengers,  notwithstanding  the  commandtag  officer  at  Fort  Yoioa 
ordered  them  to  cease  work  when  the  bricige  was  secured  against  injury.  The  depart- 
ment then  ordered  the  running  of  trains  across  the  reservation  tu  be  stopped  until 
Congress  had  decided  the  controversy. 

This  action  gave  rise  to  numerous  complaints  from  oltisens  of  Southern  Califoniia 
and  Arizona,  and,  finally,  it  appearing  that  the  mails  were  delayed  and  business  greatly 
deranged,  the  President,  on  the  9th  October,  1877,  authorized  the  Sonthero  Pacilic 
Bailroad  Company  to  cross  trains  over  the  bridge  at  Fort  Yuma. 

Thns  the  case  stands  at  present. 

The  whole  matter  is  now  submitted  to  Congress,  in  order  that  the  quHitiona  at  iabue 
may  be  finally  settled. 

I  am,  bir,  very  respectfully,  jour  obedient  servanti 

GEO.  W.  McCRARY. 

Secretary  of  War. 

The  Speakbr  of  the  House  of  Representatives. 

Accompanying  the  letter  of  the  honorable  Secretary  of  War  are  copies 
of  uameronscommnnications,  indorsements,  and  telegrams  between  the 
yarious  military  authorities  and  the  parties  in  interest,  extending  from 
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October  25, 1876,  to  October  26, 1877,  covering:  .the  history  of  the  case 
in  all  its  bearings  and  transactions  with  officers  of  the  government, 
representatives  of  the  Southern  Pacific  and  Texas  Pacific  E^ilroads  and 
citizens,  being  a  complete  epitome  of  all  that  has  been  said,  written,  and 
done  ap  to  the  moment  when  Congress  has  been  asked  to  intervene  by 
this  bill  to  settle  the  vexed  question.  The  record  is  volnminoas,  show- 
ing considerable  feeling  between  the  rival  companies,  as  well  as  on  the 
part  of  the  military  authorities,  when  their  orders  were  disregarded  by 
the  Southern  Pacific  Company  in  respect  to  forbidding  continuance  of 
work  and  crossing  trains  over  the  bridge.  Your  committee  refer  to  the 
said  Executive  Document  No.  33  for  further  information  of  the  Senate^  if 
desired. 

The  Southern  Pacific  and  Texas  Pacific  Companies  were  accorded  hear- 
ings before  your  committee,  and  arguments  pro  and  con  were  made  by 
distinguished  counsel  representing  the  alleged  confiicting  interests. 
Ex-Governor  Saflfbrd  also  appeared  before  your  committee  and  argued 
in  favor  of  the  passage  of  the  bill,  as  representing  the  wishes  and  in- 
terests of  the  people  of  Arizona,  who,  if  the  bill  failed  to  become'alaw, 
would,  as  he  urged,  suffer  material  injury  in  their  business  interests  and 
be  deprived  of  mail  facilities  of  immense  value. 

Tour  committee  were  impressed  with  the  suggestions  made  on  behalf 
of  the  people  of  Arizona,  considering  the  fact  that  the  Southern  Pacific 
railroad  was  actually  built  and  in  operation,  carrying  freight,  passen- 
gers, and  the  mails,  affording  advantages  to  commerce  and  the  pressing 
wants  of  the  people  for  intercommunication  with  the  interior  cities  of 
California  and  the  Pacific  seaboard  ports,  and  the  only  railway  reach- 
ing into  the  Territory  of  Arizona. 

The  following  communication  from  General  McDowell,  commanding 
the  Military  Division  of  the  Pacific  and  Department  of  California, 
dated  San  Francisco,  May  7, 1878,  and  indorsed  by  the  honorable  Sec- 
retary of  War,  fully  concurring  in  the  views  of  General  McDowell,  is 
filed  with  the*  record.  It  will  be  perceived  that  General  McDowell 
states  that  the  building  and  running  of  the  Southern  Pacific  railroad  to 
the  Colorado  Biver  at  Port  Yuma  has  been  of  immense  benefit  to  the 
Army  in  his  division,  enumerating  at  length,  and  with  undoubted  force, 
the  advantages  which  the  government,  through  the  military  branch  of 
the  public  service,  derives  therefrom  : 


Headqu^rteks  Military  Division  op  the  Pacific  and 

Department  op  Caufornia, 

San  Francisco,  CaL,  May  7,  1878. 

Sir:  I  have  the  honor  to  acknowledge  the  receipt  of  your  letter  of  the  4th  instant, 
saying  yonr  company  having  asked  Congress  for  the  right  of  way  through  the  military 
reservation  of  Fort  Yuma,  Cal.,  and  the  right  to  maintain  a  bridge  across  the  Colorado 
River  at  that  point,  yon  ask  my  views  as  to  the  effect  snch  acts  wonld  have  on  the 
military  service — whether  they  would  prove  a  benelit  or  an  injury. 

The  bnilding  and  running  of  the  Southern  Pacific  Railroad  to  the  Colorado  River  at 
Yuma  has  been  of  immense  benefit  to  the  Army  in  this  division. 

It  has  enabled  me  to  withdraw  the  garrison  from  that  place  to  a  more  healthy  one, 
keeping  but  a  small  guard  for  the  buildings  and  the  quartermaster's  depot. 

It  has  enabled  the  Quartermaster's  Department  to  obtain  through  rates  for  the  trans- 
portation of  military  supplies  from  this  place  to  posts  in  Arizona — a  great  saving,  and 
at  less  risk  than  by  trams  across  the  sand  desert,  or  by  sea  through  the  Golf  of  Cali- 
fornia and  the  Colorado  River. 

It  has  enabled  the  subsistence  department  to  send  fresh  supplies,  and  send  them 
more  frequently. 

It  has  enabled  me  to  dispense  with  the  keeping  of  a  large  reserve  supply  of  stores  at 
Yama  for  the  posts  in  the  interior. 
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It  is  a  ^eat  benefit  in  lessening  the  time  for  troops  to  reach  Arizona  from  Califor- 
nia, and  in  placing  them  across  the  desert  without  either  risk  or  fatigue ;  and  seTeral 
men  have  been  lost  heretofore  in  the  sand-storms  when  they  had  to  march  across. 

The  completion  of  the  bridge  will  be  an  additional  benefit,  as  the  railroad  track  goes 
near  the  quartermaster's  store-houses,  and  supplies  needed  for  the  serTioe  np  the  Col- 
orado can  be  placed  in  the  depot  without  need  of  drayage. 

It  is  in  no  sense  an  injury  to  the  military  service  in  any  of  its  branches. 
Very  respectfully,  your  obedient  servant, 

IRVIN  Mcdowell, 

Majar-Creneral,  Commanding  DivUion  and  D^artmeiit. 
To  Mr.  Charles  Crocker, 

President  Southern  Pacific  Railroad  Company,  San  Francisco,  Cd!, 

War  Department, 
Washington,  May  ^,  l^d. 
I  fully  concur  in  the  views  expressed  herein  by  General  McDowell. 

GEO.  W.  McCRARY, 

Seoreiay  of  }Var» 

In  view  of  tbese  recommendations  of  the  Secretary  of  War  and  Gen- 
eral McDowell,  and  also  considering  that,  to  deny  the  Soathern  Pacific 
Bailroad  Company  from  crossing  the  Fort  Yama  military  reservation 
would  entail  great  hardship  upon  the  people  of  Southern  Oalifornia  and 
Arizona,  to  the  injury  of  commerce,  as  well  as  of  private  interests,  your 
committee  are  of  opinion  that  the  concession  asked  for  should  be  granted. 
The  reservation  at  Fort  Yuma  is  of  no  special  value  at  this  time  for  mil- 
itary purposes,  and  it  appears  the  government  will  be  in^nowise  injored 
by  permitting  the  railroad  to  pass  through. 

Your  committee,  however,  take  occasion  to  censure  the  officials  of  that 
company  for  their  action  in  disobeying  the  military  orders,  forbidding 
the  continuance  of  further  work.  These  orders  were  issued  by  compe- 
tent authority,  and  a  disregard  of  them  was  in  the  nature  of  a  defiance 
of  law.  It  may  be  possible  no  such  defiant  action  was  intended,  bat, 
nevertheless  it  is  the  paramount  duty  of  all  citizens  to  respect  and  obey 
the  proper  laws  and  regulations.  These  railroad  officials  were  tres- 
passers on  the  military  reservation  the  moment  they  exoeeded  the  terms 
of  the  permit  granted  them  to  continue  their  work  under  certain  restric- 
tions. To  disobey  these  restrictions  was  a  manifest  infraction  of  law 
and  order,  such  as  your  committee  would  not  overlook  were  it  not  for 
the  considerations  hereinbefore  mentioned. 

The  premises  considered,  your  committee  report  the  bill  without 
amendment  and  recommend  its  passage. 
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IN  THE  SENATE  OF  THE  UNITED  STATES. 


June  8,  1878.— Ordered  to  be  printed. 


Mr.  Bailey,  from  the  Committee  on  PeusioDS,  sabmitted  the  following 

REPORT: 

[To  accompany  bill  H.  R.  1348.] 

The  Committee  on  Pensions,  to  whom  was  referred  the  bill  ( JJ.  B.  1348)  for 
the  benefit  of  Jesse  Stallings,  have  had  the  same  under  consideration^  and 
report : 

That  Jesse  Stallings  was  duly  enlisted  as  a  volnnteer  soldier  in  Captain 
White's  company,  Wimberley's  Regiment  of  Georgia  militia,  and  served 
for  more  than  three  months  in  the  war  of  1812. 

The  muster-roll  of  his  company  shows  that  he  was  marked  as  a  de- 
serter on  the  27th  February,  1815,  after  the  treaty  of  peace  was  made 
with  Great  Britain,  but  the  pay-roll  shows  that  he  was  paid  to  that  day, 
and  in  addition  was  paid  for  two  days'  time,  estimated  as  required  for 
him  to  reach  his  home. 

The  explanation  offered  is  that  his  company  was  stationed  about  thirty 
miles  from  his  home,  and  Mrs.  Stallings,  learning  that  the  war  was 
ended,  and  the  soldiers  returning,  sent  a  horse  to  carry  him  home. 
The  captain  of  the  company  told  him  he  had  not  the  right  to  discharge 
him,  but  he  could  go. 

He  was  marked  a  deserter,  but  in  fact  was  paid,  as  above  stated,  to 
that  day  and  for  his  travel. 

It  is  shown  that  the  applicant  has  always  borne  an  excellent  char- 
acter, and  in  the  community  where  he  has  lived,  to  the  age  of  85  years, 
has  been  esteemed  as  an  excellent  citizen  and  a  brave  soldier.  So  the 
committee  recommend  the  passage  of  the  bill. 
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2d  Session.       J  •         )  No.  493. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 


June  8, 1878. — Ordered  to  be  printed. 


Mr.  YooRHEES,  from  the  Committee  oa  Pensions,  submitted  tbe  fol- 
lowing 

EEPORT: 

[To  accompany  bill  H.  R.  477.] 

The  Committee  on  Pensions^  to  wliom  was  referred  the  hill  (fl.  R,  477)  grant- 
ing a  pension  to  Anna  Koeniger^  report : 

That  Louis  Koeniger  was  an  artificer  in  tbe  Second  Battery  of  Indiana 
Artillery,  was  discharged  therefrom  July  3, 1864,  and  died  in  1872,  as 
alleged,  of  camp  diarrhea  contracted  in  the  service  and  line  of  duty. 
His  widow,  Anna  Koeniger,  applied  to  the  Pension  Office  to  be  granted 
a  pension,  but  her  claim  was  rejected  by  tbe  Commissioner  on  the  ground 
that  the  disease  which  caused  the  soldier's  death  was  not  contracted  in 
service  and  line  of  duty,  and  she  now  applies  for  a  special  act  for  her 
relief. 

The  captain  of  tbe  battery  swears  that  Koeniger  was  in  his  command 
and  was  taken  sick  with  camp  diarrhea  at  Nashville,  in  April,  1864, 
and  was  never  afterward  fit  to  do  duty. 

Summers,  Jones,  and  Mapes,  soldiers  of  the  second  battery,  and  com- 
rades of  Koeniger,  swear  that  they  knew  he  was  very  sick  at  Nashville 
with  diarrhea  3  that  he  was  sent  to  the  hospital  and  was  afterward  un- 
fit for  duty. 

Dr.  Davidson  swears  that  he  knew  Koeniger  and  treated  him  at  va- 
rious times  for  camp  diarrhea,  from  his  discbarge  to  the  time  of  his  death. 
In  a  subsequent  affidavit  Dr.  Davidson  says  that  no  fuller  medical  his- 
tory showing  condition  from  tbe  date  of  his  discharge  to  the  time,  of  his 
death  can  be  obtained,  for  the  reason  that  Koeniger  bad  the  attendance 
of  a  physician  only  when  he  was  confined  to  the  house,  consequently  no 
physician  was  sufficiently  acquainted  with  his  condition  during  tbe  whole 
time  to  furnish  such  a  history.  Affiant  was  well  acquainted  with  him 
from  the  time  of  his  return  from  the  Army  until  his  death. 

Max  Scheller,  M.  D.,  swears  that  he  attended  the  soldier  between 
January  and  July,  1872,  for  cancer  of  tbe  stomach  (camp  diarrhea),  and 
that  he  died  in  consequence  of  camp  diarrhea,  which  resulted  in  can- 
cer of  the  stomach  and  bowels. 

W.  P.  Brickley,  M.  D.,  testifies  that  he  was  personally  acquainted 
with  Koeniger  and  fully  cognizant  of  his  physical  condition  for  more 
than  two  years  preceding  his  enlistment.  He  was  in  sound  bodily 
health,  and  especially  free  from  any  disorder  of  the  stomach  and  bowels. 
He  treated  him  between  October  1  and  December  31, 1871,  for  disease 
of  the  stomach  and  liver,  which  was  probably  induced  by  camp  diarrhea. 

The  affidavits  of  Jermau  Davis,  Jacob  P.  Werts,  and  Henry  Mesk, 
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filed  September  5,  1874,  state  that  they  were  iieighbors  of  Koenigefs, 
and  were  well  acquainted  with  him  from  his  return  from  the  Army  antil 
his  death.  He  came  home  suffering  from  diarrhea;  that  he  never  re- 
covered from  it,  but  was  treated,  sometimes  by  one  physician  and  some- 
times by  another^  without  permanent  relief^  growing  continually  worse 
until  he  died. 

Jesse  W.  Koberts  corroborates  the  affidavits  of  other  neighbors. 

There  is  no  record  evidence  of  treatment  in  hospital. 

A.  T.  Whittlesey,  secretary  of  the  governor  of  Indiana,  in  an  affida- 
vit filed  in  April,  1876,  swears  that  he  was  acquainted  with  Koeniger 
during  a  part  of  the  term  of  his  enlistment ;  knows  that  prior  to  and  at 
the  time  of  the  soldier's  enlistment  he  was  a  sound,  robust,  hearty^ 
healthy,  and  able-bodied  man.  He  returned  from  the  war  in  the  month 
of  June,  1864,  broken  in  health  and  spirits,  sickly,  and  unable  to  labor, 
and  died  in  1872  from  the  debilitating  effects  of  chronic  diarrhea.  Affi- 
ant met  Koeniger  frequently,  and  knew  that  he  was  unable  to  labor 
because  of  physical  prostration. 

He  further  states  that  his  widow,  Anna  Koeniger,  is  the  mother  of 
seven  children — six  sons  and  one  daughter — and  that  she  is,  and  has 
been,  in  indigent  circumstances  since  the  enlistment  of  her  said  husband 
in  the  Army. 

The  committee,  in  view  of  the  facts,  recommend  that  the  Senate  con- 
cur in  the  House  bill  granting  the  widow  of  the  deceased  soldier  a 
pension. 
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IN  THE  SENATE  OF  THE  UNITED  STATES. 


June  10, 1878.— Ordered  to  be  printed. 


Mr.  Wadletgh,  from  the  Committee  on  Militar^'^  Affairs,  submitted  the 

following 

REPORT: 

LTo  aocompany  bill  S.  830.] 

The  Committee  on  Military  Affairs^  to  whom  was  referred  the  bill  (&  830) 
for  tlie  relief  of  Francis  0.  Wyse^  make  the  folloicing  report: 

A  similar  bill  was  presented  in  the  House  of  Eepresentatives  at  the 
first  session  of  the  Fortjrthird  Congress,  and  a  report  thereon  made  by 
the  Committee  on  Military  Affairs  of  the  House  as  follows : 

This  officer  entered  the  Army,  as  a  second  lientenant,  in  the  year  1837 ;  became  a 
captain  in  1847 ;  was  brevetted  a  major  for  gallant  services  before  the  enemy  in  the 
Mexican  war;  was  made  a  major,  by  promotion,  in  18G1,  and  a  lientenant-colonel  in 
the  same  year.    In  1862  he  resigned  under  the  following  circumstances; 

In  1859,  then  serving  with  his  command  on  the  Pacific  coast,  while  returning  on 
horseback  from  dntv  as  a  member  of  a  general  court-martial,  convened  at  Fort  Steil- 
acoom,  Wash.  Ter.,  by  the  fall  of  his  horse  he  received  an  injury  in  his  left  ankle- 
joint,  which  totally  disabled  him  for  several  months,  and  from  the  effects  of  which  he 
has  never  recovered.  In  1861  and  1862  he  performed  duty  as  a  mustering  officer ;  but 
believing  himself  unable  to  endure  active  service,  he  appeared  before  a  board  assem- 
bled by  direction  of  the  President  to  retire  disabled  officers,  convened  at  Washington 
in  July,  1862.  The  testimony  submitted  to  this  retiring  board  shows  that  the  lameness 
caused  as  above  stated  still  existed  at  that  time ;  that  the  injury  was  of  such  a  per- 
manent nature  as  would  prevent  marching  on  foot  or  riding  a  long  distance ;  but  that 
a  cure  had  been  so  far  effected  as  would  enable  him  to  do  duty  as  a  mounted  officer. 
The  board  thereupon  decided  that  he  was  not  incapadtaied  for  active  service. 

Being  thns  denied  the  privilege  of  being  put  on  the  retired  list,  and  feeling  fully 
assured  that  he  could  not  perform  more  active  dntv  than  the  light  service  upon  which 
he  was  then  employed,  he  felt  compelled,  although  with  evident  reluctance,  to  tender 
his  resignation,  which  was  soon  afterward  accepted!  Instead  of  being  cured,  his  in- 
jury has  grown  continuously  worse  and  has  disabled  him  from  work. 

Surgeon-General  Barnes,  who  was  one  of  the  witnesses  before  the  retiring  board,  in 
a  letter  of  October  18, 1869,  states,  ''I  have  no  hesitation  in  saying  that  it  [the  in- 
jury] should  have  entitled  you  to  the  benefits  of  the  retired  list  whenever  the  results 
became  as  grave  as  they  now  are.'' 

His  disability  is,  therefore,  evidently  permanent,  and  was  received  by  him  while  act- 
ing in  obedience  to  orders.  In  the  opinion  of  the  committee,  the  retired  list  was  in- 
tended to  relieve  just  such  necessities  as  are  presented  by  this  case. 

This  officer  has  rendered  good  services  to  the  government  for  the  best  thirty  ^ears 
of  his  life.    His  health  is  now  broken,  so  that  he  is  unable  to  provide  for  his  family. 

His  military  record  is  fine  and  his  fealty  to  the  government  is  beyond  question.  He 
asks  to  be  placed  on  the  list  of  retired  officers  of  the  Army  with  the  rank  of  lieutenant- 
colonel,  and  that  he  be  entitled  to  pay  as  such  from  the  date  of  the  acceptance  of  his 
resignation. 

Your  committee  find  the  facts  to  be  as  slate  J  in  said  report,  report  back 
the  billy  and  recommend  its  passage. 
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IN  THE  SENATE  OF  THE  UNITED  STATES. 


JUNB  11, 1878.— Ordered  to  be  printed. 


Mr.  BuTLEB^  from  the  Committee  on  Military  Affairs,  submitted  the 

following 

REPORT: 

[To  accompany  biU  8.  8:?7.] 

The  Committee  on  Military  Affairs j  to  whom  was  referred  the  bill  {8.  837) 
/or  the  relief  of  the  officers  and  privates  of  yew  Mexico  Mounted  Volun- 
teers^ have  had  the  same  under  oonsiderationj  and  submit  the  following 
report : 

This  bill  provides  that  the  Goart  of  Claims  shall  adjudicate  the  claims 
of  offioers  and  privates  of  the  New  Mexico  Mounted  Volunteers,  on  ac- 
count of  losses  of  horses  and  equipments,  notwithstanding  the  expira- 
tion of  the  six  years'  limitation,  provided  the  petitions  therefor  be  pre- 
sented within  one  year  from  the  passage  of  the  act. 

These  claims  were  disallowed  by  the  Treasury  Department  on  the 
technical  objection  that  the  Adjutant-General  decided  the  horses  and 
property  had  not  become  the  property  of  the  United  States  by  purchase 
prior  to  their  capture  by  the  Confederate  forces. 

The  following  is  the  letter  of  Hon.  J.  B.  Hawley,  Assistant  Secretary 
of  the  Treasury,  in  reply  to  the  communication  of  the  chairman  of 
your  committee : 

Treasury  Departmbnt, 
WashingUm,  D,  C,  ApHl  13, 1878. 

Sir  :  I  have  the  honor  to  acknowledge  the  receipt  of  yonr  commnnication  of  the 
^th  ultimo,  inclosing  copy  of  Senate  bill  No.  837,  for  the  relief  of  the  officers  and  pri- 
vates of  the  New  Mexico  Moanted  Volunteers,  and  requesting  information  in  relation 
to  these  claims. 

In  reply,  I  have  to  state  that  there  have  been  filed  in  the  office  of  the  Third  Auditor 
three  hundred  and  forty-five  claims  of  this  character  for  horses  and  equipments  alleged 
to  have  been  lost  in  the  military  service  of  the  United  States,  but  which  were  disal- 
lowed by  the  accounting-officers  of  the  Treasury  on  the  report  of  the  AcUutant-Geueral, 
United  States  Army,  <*  that  the  property,  at  the  time  of  loss,  was  not  considered  in 
the  military  service  of  the  United  States.'' 

There  are  also  seventy-one  claims  of  a  similar  character  not  yet  acted  upon  by  the 
Third  Auditor. 

Very  respectfully, 

JOHN  B.  HAWLEY, 

Acting  Secretary, 

Hon.  Geo.  E.  Spencer, 

Chairman  Committee  on  Militarg  A  fairs,  U,  S.  Senate. 

These  claimants  allege  that  in  February,  1862,  they  were  in  the  mili- 
tary service  of  the  United  States  as  officers  and  privates  of  the  ^ew 
Mexico  Mounted  Volunteers,  and  that  their  horses  and  equipments  had 
been  examined  and  accepted  and  entered  on  the  muster-rolls  of  their 
companies :  that  on  the  8th  February,  the  horses  havw  ^^(^^^&Ie 


2  NEW   MEXICO   MOUNTED   VOLUNTEERS, 

abled  from  want  of  forage,  General  Ganby  caused  the  elaimauts  to  be 
dismounted  and  their  horses  to  be  sent  to  Socorro,  where  they  were 
captured  by  the  enemy  on  the  24th  February,  1862.  The  claimants 
applied  to  the  Treasury  for  payment,  and  were  refnsed  it  on  the  ground 
that  their  horses  had  not  become  the  property  of  the  United  States  by 
purchase.  They  now  only  ask  that  they  be  permitted  to  present  their 
claims  to  the  Court  of  Claims,  the  period  within  which  their  claims 
should  have  been  filed  in  that  court  having  expired. 

By  the  act  of  March  3, 1849,  it  is  provided  '*  that  any  field,  or  staff*,  or 
other  officer,  mounted  militiaman,  volunteer,  ranger,  or  cavalryman,  en- 
gaged in  the  military  service  of  tbe  United  States  since  the  18th  June, 
1812,  or  who  shall  hereafter  be  in  said  service,  and  has  sustained  or 
shall  sustain  damage  without  any  fault  or  negligence  on  his  part,  while 
in  said  service,  by  the  loss  of  a  horse  in  battle,  or  *  *  *  in  conse- 
quence of  the  United  States  failing  to  supply  sufficient  forage,  or  be- 
cause the  rider  was  dismounted  and  separated  from  his  horse  and  or- 
dered to  do  duty  on  foot  at  a  station  detached  from  his  horse,  or  when 
the  officer  in  the  immediate  command  ordered  or  shall  order  the 
horse  turned  out  to  graze  in  the  woods,  prairies,  or  commons  because 
the  United  States  failed  or  shall  fail  to  supply  sufficient  forage,  and  the 
loss  was  or  shall  be  consequent  thereon,  or  for  the  loss  of  necessary 
equipage  in  consequence  of  the  loss  of  his  horse  as  aforesaid,  shall  be  al- 
lowed and  paid  the  value  thereof,  not  to  exceed  (200."  (Stats,  at  Large, 
ix,  414.) 

In  view  of  the  circumstances  and  fact  that  the  limitation  of  six  years 
has  expired  through  no  fault  of  the  claimants,  their  cases  having  in  the 
mean  time  been  held  up  for  decision  by  the  accounting-officers  of  the 
Treasury,  your  committee  are  of  opinion  that  it  would  be  proper  to 
allow  them  to  go  before  the  Court  of  Claims  for  judicial  decision  whether 
the  objection  taken  by  the  AdjutantGeneral  be  legal  lind  proper.  They 
sustained  the  losses  through  no  fault  of  theirs,  and  in  obedience  to  the 
orders  of  General  Ganby,  commanding.  Your  committee,  therefore, 
recommend  the  passage  of  the  bill. 
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Mr.  Howe,  from  the  Committee  oa  the  Library  OommissioD,  submitted 

the  following 

REPORT: 

The  commission  named  in  the  act  to  constitute  a  commission  to  consider 
and  report  a  plan  for  providing  enlarged  accommodatums  for  the  Li- 
brary of  Congress,  approved  April  3, 1878,  submit  the  following  report : 

It  has  been  foand  impossible  to  select  a  plan  of  enlarging  the  accom- 
modations for  the  Library  of  Congress  which  woald  be  satisfactory  to 
every  .member  of  the  commission.  That  herewith  submitted  is  pre- 
ferr^  by  a  majority  of  the  commission  only.  If  a  majority  of  the  two 
Houses  shall  approve  it,  or  shall  approve  any  substitute  for  it,  the  com- 
mission will  be  quite  content. 

It  was  earnestly  desired  to  find  some  method  for  supplying  the  needed 
accommodations  within  the  Capitol  building,  but  after  considering  sev- 
eral plans  suggested  for  that  purpose,  the  commission  unanimously  con- 
cluded no  such  plan  was  practicable. 

The  Capitol  building  is  universally  conceded  to  be  a  very  fine  struc- 
ture. It  has  certainly  been  a  costly  one.  The  whole  expenditure  upon 
it  has  been  more  than  thirteen  millions.  It  would  be  poor  economy  to 
deface  the  Capitol  in  order  to  provide  for  the  Library.  It  is,  undoubt-. 
edly,  practicable  to  extend  the  east  front  of  the  old  Capitol  (the  center 
building)  far  enough  to  accommodate  the  Library  for  many  years:  but, 
in  the  opinion  of  the  commission,  such  an  extension  would  greatly  im- 
pair the  architectural  effects  of  the  building.  In  that  opinion  they  are 
confirmed  by  the  judgments  of  accomplished  architects.  Besides,  such 
an  extension  would  encroach  so  far  upon  the  park  on  the  east  as  to 
make  it  very  necessary  to  acquire  additional  grounds  beyond  First 
street. 

Another  objection  to  this  plan  is  found  in  the  cost  of  executing  it. 
If  the  Library  is  to  be  provided  for  in  an  annex  to  the  Capitol,  it  must, 
of  course,  be  of  the  same  style  as  the  Capitol.  That  is  a  costly  style. 
Mr.  Walter,  the  former  architect  of  the  Capitol,  estimates  that  an  ex- 
tension of  the  east  front  275  feet  would  cost  four  millions  of  dollars. 

Some  additional  space  could  be  secured  by  a  proper  and  needed  ex- 
tension of  both  the  east  and  west  fronts  of  the  main  building.  But  all 
the  space  which  could  be  supplied  by  such  methods  would  answer  for 
the  accumulations  of  the  library  only  for  a  few  years,  and  the  utmost  of 
all  such  space  will  soon  be  needed  for  legislative  purposes. 

It  is,  therefore,  the  unanimous  opinion  of  the  commission  that  the 
wisest  economy  requires  the  present  commencement  of  a  new  edifice  for 
the  Library.    Of  course,  it  must  be  detached  from  the  Capitol,  but  while 
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detached  from  it,  it  was  thought  desirable  to  place  it  as  near  to  the 
Gapitol  as  practicable. 

Several  dififerent  sites  were  considered.  One  member  of  the  commis- 
sion favored  the  purchase  of  the  squares  between  East  Capitol  and  B 
streets  north,  and  between  First  and  Second  streets  east.  To  this  it 
was  objected  that  the  erection  of  another  large  building  so  near  the  Cap- 
ita)!, and  directly  in  front  of  it,  would  hide  the  view  of  what  will  be  its 
main  front,  and  its  best  fa9ade  from  its  eastern  approaches.  A  more 
serious  objection,  however,  was  found  in  the  expenditure  involved  in 
the  purchase  of  the  f^round  and  clearing  it.  Those  squares  are  assessed 
for  purposes  of  taxation  at  $170,792.  Uf  course,  it  is  impossible  to  say 
how  much  more  than  the  assessed  value  the  government  would  have  to 
pay  for  the  purchase  of  them.  It  is  quite  safe  to  say  they  could  not  be 
obtained  for  less  than  their  assessed  value.  But  the  improvements  on 
those  squares  are  assessed  at  $139,625.  Those  buildings  must  not  only 
be  paid  for,  but  must  be  pulled  down  and  removed.  In  addition  to  the 
cost  of  removing  the  buildings  on  that  site,  would  be  the  cost  of  remov- 
ing about  eight  feet  from  the  surface  of  the  squares,  in  order  to  set  the 
building  down  on  a  level  with  the  Capitol.  But  the  purchase  of  the 
ground  between  East  Capitol  and  B  streets  on  the  north  would  neces- 
sitate the  purchase  of  that  between  East  Capitol  and  B  streets  on  the 
south,  in  order  to  give  an  even  frontage  to  the  public  grounds  on  the 
east,  making  them  front  on  Second  street  east  instead  of  on  First  street 
as  they  now  front.  The  purchase  of  these  squares  would  doable  the  ex- 
penditure, and  would  make  the  whole  outlay  so  heavy  that  it  was  feared 
the  government  would  be  quite  unwilling  to  make  it. 

Another  member  of  Che  commission  favored  the  erection  of  the  library 
on  the  squares  west  of  South  Capitol  street,  between  A  and  B  streets 
south.  That  locality  is  commended  by  the  fact  that  the  government 
now  owns  about  ten  thousand  square  feet  within  it.  The  groand  which 
is  not  owned  by  the  government  is  held  at  a  comparatively  low  price. 
The  improvements  on  it  are  of  little  value.  It  is  quite  probable  $100,000 
would  pay  for  all  the  territory  needed  there.  The  erection  of  the  Library 
upon  it  would  embellish  a  vicinage  of  the  Capitol  which  is  now  very 
unsightly,  and  which  promises  to  remain  so  unless  redeemed  by  the 
government  itself.  But  the  surface  is  low  and  uneven.  To  lay  the 
foundations  and  fashion  the  approaches  would  require  a  large  ezpeodi- 
ture  of  money,  rendering  the  whole  outlay  not  much  less,  it  is  believed, 
than  upon  the  site  first  mentioned.  Moreover,  that  locality  ia  supposed 
to  be  the  home  of  malarial  influences,  and  so  unfavorable  to  health. 

A  third  site  considered  is  that  east  of  Delaware  avenue  and  north  of 
B  street  north.  That  locality  is  sufficiently  elevated,  and  is  much  more 
favorable  for  building  than  the  site  last  mentioned.  But  the  land  is 
held  at  a  higher  price,  and  the  buildings  upon  it  are  much  more  costly 
than  on  the  south  of  the  Capitol ;  although  in  both  these  respects  it  has 
the  advantage  of  the  proposed  site  on  the  east  of  the  Capitol. 

After  the  commission  had  concluded  its  deliberations  a  fourth  site  was 
proposed,  comprising  the  squares  on  the  north  side  of  Pennsylvania  ave- 
nue and  between  First  and  Third  streets  west.  That  locality  is  urged 
because  of  its  proximity  to  the  railways,  and  because  it  would  improve 
the  surroundings  of  the  Capitol  by  replacing  a  duster  of  unseemly 
buildings  with  one  elegant  one.  But  the  objection  remains  that  a  large 
building  on  that  site  would  obscure  the  west  front  of  the  Capitol,  as 
upon  the  squares  first  mentioned  it  would  obscure  the  east  front 

But  perhaps  the  most  serious  ol^ections  common  to  all  these  proposed 
sites  are  first  that  they  require  a  lar£:e  outlav  of  mone?  for  the  nor- 
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Dhase  of  n^ands,  while  it  is  believed  tlie  government  owns  the  epaee 
needed  for  all  its  public  baildings.  Second,  that  they  reqaire  a  large 
outlay  for  the  parchaae  of  existing  atraotares  to  be  pulled  down  and 
removed.  Third,  that  the  selection  of  either  would  necessitate  the 
postponement  of  construction  from  one  to  two  years,  while  the  title  was 
being  secured. 

In  the  opinion,  therefore,  of  a  majority  of  the  commission,  the  best 
location  for  the  new  library  building  is  on  that  reservation  known  as 
Judiciary  Square,  bounded  by  Fourth  street  on  the  east  and  Fifth 
street  on  the  west,  and  extending  from  D  to  G  streets.  That  reserva- 
tion is  spacious,  it  is  elevated,  and  the  surface  is  nearly  level.  It  is 
now  the  property  of  the  government.  There  is  but  one  building  upon 
it,  and  the  public  taste  will  soon  demand  the  removal  of  that,  but  even 
while  it  stands  it  does  not  at  all  interfere  with  the  construction  of  the 
library. 

But  one  objection  has  been  suggested  to  that  locality,  and  that  is  its 
distance  from  the  Capitol.  That  objection  is,  however,  largely  obviated, 
if  not  wholly  overcome,  by  two  considerations ;  first,,  that  if  a  new  build- 
ing is  to  be  erected  anywhere,  detached  from  the  Capitol,  a  reference 
library,  comprising  from  sixty  to  one  hundred  thousand  volumes,  may 
be  retained  in  the  present  apartments  for  the  use  of  Congress ;  second, 
any  such  building  may,  and  in  all  probability  will,  be  connected  with 
the  Capitol  by  a  pneumatic  tube  and  by  telegraph-lines,  so  that  any 
given  book,  or  all  the  books  upon  any  given  subject,  may  be  ordered 
and  delivered  at  the  Capitol  quite  as  speedily  as  the  same  can  now  be 
procured  by  messenger  from  the  shelves  of  the  present  Library. 

It  is  also  fair  to  remark  that  what  is  still  called  the  Library  of  Con- 
gress has  already  outgrown  its  original  purpose.  By  the  operation  of 
the  copyright  law,  and  of  an  efficient  system  of  exchanges,  aided  by 
moderate  annual  purchases,  it  is  fast  assuming  the  proportions  of  a  na- 
tional library,  and  is  destined  to  become  the  depository  of  the  literary 
treasures  of  the  world.  Year  by  year  it  is  becoming  more  and  more  the 
resort  of  the  students  of  literature  and  science  throughout  the  country. 
To  all  such  the  proposed  site  will  be  more  convenient  than  either  of  the 
others  considered,  it  is  central  as  to  the  city.  It  is  convenient  to  the 
lines  of  local  travel.  One  railway  traverses  two  sides  of  two  reserva- 
tion, another  passes  within  one  block  of  it,  and  the  cars  on  Pennsyl- 
vania avenue  pass  within  less  than  two  blocks  of  it.  To  the  members 
of  Congress  who  order  from  its  stores  it  is  as  accessible  as  the  grounds 
adjacent  to  Capitol  Square.  To  the  rest  of  the  world,  whether  residents 
in  the  city  or  visitors  to  it,  who  cannot  send  to  the  Library,  but  must  go 
to  it.  Judiciary  Square  is  more  accessible  than  any  point  nearer  the 
Capitol. 

The  commission  has  not  attempted  to  prepare  a  plan  of  the  building 
nor  to  submit  estimates  of  its  cost.  It  is  not  practicable  to  prepare  a 
suitable  design  for  such  a  building  until  the  site  for  it  is  determined. 
It  was  therefore  deemed  best  to  attempt  no  more  at  the  present  session 
than  to  determine  the  site  and  to  procure  an  appropriation  sufficient  to 
lay  the  foundations. 

There  are  in  the  custody  of  the  Librarian  twenty-three  designs  for  a 
library  building,  furnished  by  dififerent  architects  under  the  act  of  March 
3,  1873.  From  those  plans  it  is  believed  a  design  suitable  to  the  pur- 
pose and  creditable  to  the  government  may  be  composed  for  submission 
to  Congress  at  its  next  session. 

Of  course,  the  cost  of  the  building  depends  largely  upon  the  style  of 
construction  and  finish.    The  estimates  submitted  with  the  plans  re- 
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ferred  to  varied  from  (950,000  to  (2,500,000,  at  prices  current  in  1873. 

^11  those  estimates  contemplated  a  building  360  feet  square  and  70  feet 

in  height,  to  be  constructed  with  marble  or  granite  walls  and  iron  inte- 

rior. 

The  commission,  therefore,  submit  the  following  resolution : 
Resolved^  That  the  commission  recommend  an  appropriation  of  $150,000 

to  lay  the  foundation  for  a  new  library  building  on  or  near  the  center 

of  Judiciary  Square,  to  be  erected  according  to  a  plan  to  be  submitted 

to  and  approved  by  Oongress. 
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Mr.  Spcnoeb,  from  the  Committee  on  Military  Affairs,  submitted  the 

following 

REPORT: 

[To  accompany  bill  S.  758.] 

The  Committee  on  Military  Affairs,  to  whom  teas  referred  the  bill  (8.  758) 
for  the  relief  of  citizens  of  Montana  who  served  with  the  TJnitea  States 
troops  in  the  war  with  the  Nez  Percys,  and  for  the  relief  of  the  heirs  of 
such  as  were  killed  in  siteh  service,  have  had  the  same  under  consideration^ 
and  submit  the  follounng  r^ort : 

ThiH  bill  is  to  place  certain  volunteer  citizens  of  Montana  Territory 
who  served  with  the  United  States  troops  in  the  war  with  the  Nez  Pero6 
Indians  on  the  same  footing  as  if  they  had  been  regularly  mustered 
into  the  service,  and  to  have  such  rights  accrue  to  the  heirs  of  those 
citizens  who  were  killed  in  action. 

The  Secretary  of  War,  upon  being  addressed  for  information,  replies 
as  follows,  expressing  the  views  of  the  General  of  the  Army : 


Wan  Department, 
Waahington  Ciitfy  March  7,  1878. 

Sir  :  Id  reply  to  your  letter  of  the  26th  ultimo,  asking  to  be  informed  as  to  the  pro- 
priety of  Senate  bill  758,  "  for  the  relief  of  citizens  of  Montana  who  served  with  the 
United  States  troops  in  the  war  with  the  Nez  Perc^  and  for  the  relief  of  the  heirs  of 
snch  as  were  killed  in  such  serrice,"  I  have  the  honor  to  subjoin  hereto  the  views  of 
the  General  of  the  Army  on  said  bill,  viz : 

''  The  danger  in  Montana  was  imminent.  No  law  warranted  the  calling  out  of  vol- 
unteers ;  but  if  the  Government  of  the  United  States  is  expected  to  protect  citizens 
in  the  possession  of  their  property  against  hostile  Indians,  the  obligation  is  none  the 
less  strong  because  unauthorized.  I  heartily  approve  the  measures  of  the  inclosed 
Senate  bill  No.  758." 

Very  respectfully,  your  obedient  servant. 

GEO.  W.  McCRARY, 

Secretury  of  War, 
Hon.  George  E.  Spencer, 

Chairman  Committee  on  Military  Affairs,  United  States  Senate, 

The  Secretary  of  War,  by  letter  of  subsequent  date  to  his  first  com- 
niunication,  transmits  the  following  from  Col.  John  Gibbon,  command- 
ing the  Military  District  of  Montana,  giving  the  names  of  the  citizens 
who  served  in  the  said  war,  specifying  those  who  were  killed  and 
wounded,  and  expressing  the  hope  that  some  provision  may  be  made 
for  them : 

War  Department, 
Washington  City,  March  15,  1878. 

Sir:  In  connection  with  my  letter  of  the  7th  instant,  giving  the  views  of  the.Gen- 
era!  of  the  Army  on  Senate  bill  758,  '*  for  the  relief  of  citizens  of  Montana  who  served 
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I 
with  tbe  UDited  States  troops  in  the  war  with  the  Nez  Perc^  and  for  the  relief  of 
such  as  were  killed  in  snob  service/'  I  have  the  honor  to  inclose  copy  of  a  letter  from 
Col.  John  Gibbon,  commanding  District  of  Montana,  dated  September  5^  1877,  giriDK 
the  namf  s  of  tbe  citizen  volnnteers  who  accompanied  bim  in  the  expedition  affaiii^ 
the  Nez  Perc^  Indians. 

Very  respectfnlly,  your  obedient  serrant, 

GEO.  W.  McCRABY, 

Searelnrji  of  Wv. 
Hon.  Gbo.  E.  Spbncer, 

CliaiTman  OmmUt^  <m  MUitary  Affain,  United  States  Senate. 


Headquarters,  District  op  Montava, 
Fort  Skawt  Monk  Ter.,  September  5,  l€n. 
To  Adjutant  General,  U.  S.  A., 

(Through  Headquarters  Department  of  Dakota), 

Waekinffton,  D.  C,  : 
Sir  :  I  have  the  honor  to  report  that  the  following-named  citizens  of  Montana  Ter- 
Titory  accompanied  me  as  volnnteers  in  the  late  expedition  against  tbeNezPero^    | 
Indians ;  most  of  tbem  were  in  the  battle  on  the  9th  and  remained  falthinlly  with  u    i 
till  tbe  last.  , 

Those  who  were  killed  and  woanded  are  marked  in  the  margin. 
I  trust  some  provision  may  be  made  by  law,  by  which  these  parlies  may  be  placed    ' 
on  tbe  same  footing  in  regara  to  pay,  allowances,  pension,  &.C.,  as  is  now  provided  Hos 
soldiers  duly  mustered  into  the  service  of  the  United  States. 
John  Armstrong.    (Killed.)  Joseph  Hull. 

Jacob  Baker.    (Wounded.)  Oscar  Judd. 

Anthony  Chaffin.  Myron  Lock  wood.    (Wounded.)  ' 

Oscar  CJark.  Almond  Lock  wood.    (Killed.)  i 

Samuel  Dunham.  David  Morrow.    (Killed.)  | 

William  Edwards.  Squire  Madding. 

Fred.  Held.  M.  F.  Sberrill.  I 

Hubbard.  Barnett  Wilkinson.  I 

Otto  Lifer.    (Wounded.)  Michael  Wright. 

Amos  Buck.  Eugene  Lent. 

J.  B.  CatJtD.  Campbell  Mitchell.    (Killed.) 

Samuel  Chaffin.  William  Ryan.    (Wounded.) 

L  W.  Davis.  Thomas  Sberrill. 

L.  C.Elliott.    (Killed.)  George  Waide. 

•Charles  Hart.  Jerry  Wallace. 

Very  respectfully,  your  obedient  servant, 

JOHN  GIBBOK, 
Colonel  Se^>etith  Infantry,  CoamoviMf 

Yonr  committee,  in  view  of  tbe  favorable  opinioDR  expressed  by  th« 
Secretary  of  War,  the  GeDcral  of  the  Aimy,  and  ColoDel  Gibbon,  reoog- 
Dize  tbe  equity  aod  justice  of  afi'ordiiig  a  portion  of  the  relief  conteiD- 
plated  by  tbe  bill,  aud  therefore  recoiumeud  its  passage,  with  ameDd 
ments,  as  reported. 
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Mr.  Paddock,  from  the  Oomniittee  on  Pablic  Lands,  submitted  the 

iollowing 

REPORT: 

[To  accompany  biU  H.  R.  1164.] 

TJie  Committee  on  Public  LandSj  to  whom  was  referred  the  bill  (H.  R.  1164) 
for  the  relief  of  Peter  0,  MillSj  respectfully  report  the  following  facts : 

Peter  G.  Mills  enlisted  in  the  United  States  military  service,  and  was 
enrolled  on  the  2d  day  of  February,  1862,  as  a  private  in  Company  E, 
Fourth  Minnesota  Infantry  Volunteers. 

That  said  Mills  served  as  a  soldier  until  about  March  1, 1863,  when 
he  was  taken  sick  at  Memphis,  Tenn.;  that  he  applied  for  a  furlough  to 
proceed  to  his  home  until  he  should  recover  from  his  sickness  and  en- 
able him  to  resume  his  duty  as  an  enlisted  man,  which  application  was 
denied ;  that  about  that  time  his  said  regiment  was  ordered  away,  and 
being  left  behind  by  reason  of  said  sickness,  he  did  proceed  to  his  home 
in  Minnesota,  without  leave ;  that  from  that  time  until  about  the  8th  of 
May,  1865,  he  remained  sick  at  his  home,  unable  to  do  any  duty  as  a 
soldier.  In  fact,  he  was  so  prostrated  by  said  sickness  that  he  was  un- 
able to  do  any  work  whatever.  That  on  the  said  8th  day  of  May,  1865, 
said  Mills  reported  toCol.  J.  H.  Averill,  acting  assistant  provost-marshal- 
general  at  Saint  Paul,  Minn.,  in  obedience  to  the  proclamation  of  the 
President  of  the  United  States  dated  March  11,  1865 :  and  that  said 
Mills  thereupon  remained  in  the  service  of  the  United  states  from  the 
8th  of  May,  1865,  up  to  the  14th  of  September,  1865,  when  he  was  dis- 
charged, as  will  appear  by  his  discharge,  and  which  discharge  sets  forth 
as  follows :  *^  Deserted  at  Memphis,  Tenn.,  March  2, 1863,  reported  to 
Col.  John  J.  Averill,  acting  assistant  provost-marshal-general,  Minne- 
sota, May  8, 1865,  under  President's  proclamation  of  March  11, 1865, 
claiming  benefit  of  said  proclamation.  Mustered  out  by  virtue  of  tele- 
gram from  War  Department,  A djutant-Oeneral's  OflQce,  May  3, 1865.'' 

That  prior  to  1873,  said  Mills  entered  as  a  homestead  the  southwest 
quarter  of  the  southeast  quarter  of  section  12,  township  102,  range  18, 
in  Mower  County,  State  of  Minnesota,  which  said  land  was  patented  to 
said  Mills. 

That  under  the  law  granting  additional  homesteads  to  soldiers,  said 
Mills  entered,  on  the  1st  of  April,  1874,  the  west  half  of  the  northwest 
quarter  and  the  northeast  quarter  of  the  northwest  quarter  of  section 
6,  township  102,  range  43,  as  will  more  fully  appear  by  the  receiver's 
certificate  hereto  attached.  That  subsequently,  on  the  2d  of  Decem- 
ber, 1876,  the  Hon.  Commissioner  of  the  General  Land  Office  canceled 
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the  said  last  entry,  for  the  reason  that  the  discharge  of  said  Mills  was 
not  an  ^<  honorable  discharge,"  which  said  cancellation  is  temporarily 
suspended. 

It  appears  from  the  papers  in  the  case  that  Mills  is  justly  entitled  to 
the  land  which  he  entered,  and  which  woald  have  been  granted  but  for 
an  error  which  occurred  iu  his  discharge.  The  error  is  this :  Mills  was 
a  member  of  Company  E,  Fourth  Minnesota  Volunteers,  while,  by  mis- 
take, he  was  mustered  out  as  of  Company  E,  Tenth  Minnesota  Volun- 
teers. 

Your  committee,  in  view  of  all  the  facts  in  the  case,  recommend  the 
passage  of  the  bill  H.  K.  1164. 
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45th  Congress,  >  SENATE.  (  Report 

2d  Session.       )  ( No.  499. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 


June  12, 1878.— Ordered  to  be  printed. 


Mr.  Teller,  from  the  Committee  on  Claims,  submitted  tbe  following 

REPORT: 

[To  accompany  bill  S.  882.] 

The  Committee  on  Claims^  to  whom  was  referred  the  bill  {8.  882)  to  author- 
ize the  proper  accounting-officer  of  the  Treasury  to  audit  an€lpay  the  claim 
of  the  State  of  Tennessee  for  Iceeping  the  United  States  military  prison  ^ 
having  had  the  same  under  consideration,  make  the  following  report^  and 
amend  the  hill  as  follows : 

Insert  ''if  any  amount  is  found  due"  after  the  word  Tennessee,  in 
line  6,  and  strike  out  all  after  the  word  *'  prisons  "  in  the  7th  line;  and 
recommend  that  the  bill,  as  amended,  be  passed. 
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45th  Congress,  \  SENATE.  (  Report 

2d  Session.       J  }  No.  500. 


IN  TDE  SENATE  OF  TUE  UNITED  STATES. 


June  12, 1878.— Ordered  to  be  printed. 


Mr.  IIoAR,  from  tbe  Committee  on  Claims,  submitted  the  following 

REPOKT: 

[To  acoompany  bill  H.  R.  3733.] 

The  Committee  on  Clnims^  to  whom  teas  referred  the  bill  {H.  K.  3733)  for 
the  relief  of  Hanson  Harmon^  have  considered  the  same,  and  respectfully 
report  : 

This  bill  has  twice  passed  the  House,  aud  was  favorably  reported  to 
the  Senate  February  24, 1874.  It  is  a  very  clear  case.  We  adopt  the 
statements  made  by  Mr.  Wright  in  his  report  at  the  first  session  of  the 
Forty-third  Congress,  and  recommend  the  passage  of  the  bill. 
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45th  Congress,  \  SENATE.  (  Report 

2d  Session.       ]  |  Ko.  501. 


IN  THE  SENATE  OF  THE  UNITED  STxVTES. 


JuNB  12, 1878.— Ordered  to  be  printed. 


Mr.  Hoar,  from  the  Committee  on  Claims,  submitted  the  following 

REPOET: 

[To  accompany  biU  S.  1390.] 

The  Committee  on  Claims,  to  whom  was  referred  the  petition  of  Oeorge  W. 
SaulpaWj  have  considered  the  same,  and  report  : 

'  The  petitioner  has  always  been  a  loyal  citizen.  Before  the  war  he 
was  a  member  of  a  firm  who  were  engaged  in  building  railroad  bridges. 
They  built  bridges  over  the  Cumberland  Kiver  at  Nashville  and  Clarks- 
barg,  and  also  some  other  small  bridges.  They  built  a  bridge  over  the 
Tennessee  at  Danville,  which  was  completed  in  November,  1861.  Said 
firm  purchased  a  steamboat  called  the  Alfred  Bobb  in  March,  1860,  for  the 
transportation  of  stone,  timber,  &c.,  needed  in  their  bridge-building, 
for  which  they  paid  $8,500.  November  21,  1861,  said  firm  dissolved, 
and  petitioner  became  sole  owner  of  said  boat,  for  which  he  allowed 
$5,500.  The  rebels  had  then  blockaded  the  Tennessee  Biver  near  Fort 
Henry,  below  said  bridge,  and  the  petitioner  was  ui)able  to  get  the  boat 
oat  of  the  river.  He  thereupon  began  running  her  as  a  packet  from 
Danville  to  Eastport,  Miss.,  a  distance  of  about  one  hundred  and  sev- 
enty-five miles,  and  continued  this  employment  until  about  February 
13, 1862,  when  the  rebels  seized  her  near  Eastport  by  force,  and  used 
her  as  a  transport  until  April  10, 1862.  The  boat  was  then  lying  in  Little 
Bear  Creek,  near  Tuscumbia,  Ala.  The  rebel  General  Walker  sent 
orders  to  have  said  boat  burned  and  destroyed,  as  he  was  about  to  evac- 
uate the  country.  The  pilot  and  clerk,  who  wer$  loyal  men,  and  who  bad 
remained  on  board  while  she  was  in  the  rebel  service,  succeeded  in  evad- 
ing the  order  and  in  running  the  boat  down  the  stream,  where  she  was 
concealed  at  a  place  called  Coyer's  Island,  until  April  22, 1862,  when  she 
was  taken  by  the  Union  gunboat  Tyler.  She  was  then  taken  to  Cairo,  111., 
and  converted  into  a  gunboat,  used  as  such  during  the  war,  and  was  re- 
tained by  the  United  States  till  the  summer  of  1865,  when  she  was  sold 
at  Mound  City  at  the  great  auction  of  the  Mississippi  gunboat  squadron, 
and  brought  ninety-two  hundred  dollars.  The  pilot  entered  into  the  gov- 
ernment service,  and  so  remained  through  the  war.  The  clerk  and  pilot 
were  in  the  petitioner's  employ,  he  designing  to  retain  them,  and  payjng 
them,  deeming  that  his  boat  would  be  safer,  and  his  chance  of  securing 
it  better  by  so  doing.  They  intended  to  save  and  secure  the  boat  for  the 
owner,  and  had  actually  and  completely  delivered  her  from  rebel  control 
when  she  was  taken  by  the  United  States  gunboat.  The  circumstances 
of  the  delivery  of  the  boat  are  proved  by  the  testimony  of  the  pilot,  whose 
character  and  trustworthiness  are  established  by  the  evidence  of  several 
United. States  officers  with  whom  he  served.  The  date  and  circum- 
stances of  the  capture  fully  appear  in  the  report  of  Lieutenant  Gwin, 
commanding  the  gunboat  Tyler,  dated  April  23, 1862,  gnil  |<^r^£^|^^^ 
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to  the  Navy  DepartmenJ  JL)y  FlagOfl&cer Foote,  by  reijort  dated  Apiil 
2G,  1862. 

The  boat  was  of  eighty  tons,  in  good  running  order,  as  appears  by 
the  report  of  the  oflBcer  who  captured  her.  She  is  fully  described  in  the 
other  evidence,  and  we  think  was  worth  nearly  her  original  cost  when 
appropriated  by  the  United  States.  Upon  these  facts  we  hold  that  all 
the  owner's  original  right  and  title  to  the  boat  had  revested  in  him, 
wholly  purged  from  any  effects  of  the  impressment  by  the  rebels.  The 
owner's  agents  in  his  behalf  and  by  his  authority  had  completed  the 
escape  of  the  boat  from  rebel  hands.  This  is  not  the  case  of  a  recap- 
ture by  our  government  of  property  of  its  loyal  citizens  which  the 
enemy  had  taken  and  put  to  a  military  use.  It  is  the  case  of  the  fall 
and  complete  retaking  of  the  property  by  the  owner  himself.  It  is  as  if 
the  crew  of  a  merchantman  captured  by  the  enemy  at  sea  had  risen  in 
the  night  and  retaken  the  vessel.  In  such  case  we  conceive  the  title  of 
the  owner  would  completely  revest. 

The  foregoing  narrative,  so  far  as  relates  to  the  time,  place,  and  cir- 
cumstances of  the  taking  by  the  UniCed  States  of  the  Alfred  Bobb,  is 
as  well  established  by  public  official  records  us  any  fact  can  be.  Yet, 
on  the  15th  of  July,  1862,  an  information  was  filed  in  the  district 
court  of  the  United  States  for  the  southern  district  of  Illinois,  on 
the  relation  of  George  D.  Wise,  as  informer,  against  the  steamer 
Alfred  Robb,  her  engines,  furniture,  tackle,  &c.,  setting  forth  ^Hhat  on 
the  15th  day  of  July,  A.  D.  1862,  there  was  seized  on  the  Mississippi 
Biver,  below  Cairo,  and  brought  into  this  district,  the  steamer  Alfred 
Eobb,  her  engines,  furniture,  tackle,  &c.  Said  seizure  was  made  by 
George  D.  Wise.  Said  seizure  was  made  for  the  reason  that  said  prop- 
erty was  being  used  by  and  with  the  knowledge  and  consent  of  the 
owner,  in  aiding  the  present  rebellion,  contrary  to  the  act  of  August  6, 
1861,  and  being  so  need  it  has  become  forfeited."  Every  one  of  these 
allegations  was  false.  The  steamer  was  not  seized  July  15, 18d2,  bat 
passed  into  the  possession  of  the  United  States  in  April.  She  was  not 
seized  on  the  Mississippi  Biver,  and  was  not  seized  for  the  reason  that 
she  was  being  used  by  the  knowledge  or  consent  of  the  owner  in  aiding 
the  rebellion.  Wise  never  seized  her  at  all.  On  this  libel  notice  was 
ordered  by  publication  fourteen  days  in  a  newspaper  printed  in  Spring- 
Held,  and  by  posting  of  a  copy  of  the  monition  near  the  place  of  triid. 

Wise  was  a  captain  and  assistant  quartermaster  with  the  United  States 
gunboat  flotilla,  to  which  the  Alfred  Bobb  then  belonged. 

A  writ  of  attachment  and  monition  issued,  directing  the  marshal  to 
attach  the  property,  &c.,  and  to  detain  the  same  until  the  further  order 
of  the  court.    The  marshal  made  retnrn  as  follows: 

I  hereby  certify  that  on  the  7th  day  of  Augnst,  A.  D.  1862,  I  have  by  virttte  of  this  writ 
attached  the  within-named  steamer  Alfred  Robb,  and  made  due  proclamation. 

D.  L.  PHILLIPa, 

U.  9.  Mmrgkai, 
By    ISAAC  KEYS.  Di^f^g. 

To  which  is  annexed  the  following  receipt : 

Office  of  Gukboat  Flotuxa, 

Cairo,  lU.,  AMgmtt  7,  1862. 
Beceived  from  D.  L.  Phillips,  United  States  marshal,  southern  district  of  Illinois,  one 
steamboat  called  Alfred  Robb,  which  has  this  day  been  attached  by  the  said  David  L.  Phil 
lips  as  aforesaid  ;  the  said  boat  being  now  in  the  serrice  of  the  United  States  as  a  i^aoboat 
on  the  Western  waters,  which  I  agree  to  deliver  as  hereafter  may  be  decreed  by  thie  jadf^e 
of  the  district  court  aforesaid,  if  in  my  power,  and  consistent  with  my  daty  to  the  United 
States. 

GEO.  D.  WISE. 
Captain  and  Assistant  Quartennmsler. 
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Upon  these  proceedings  a  decree  of  sale  wa6(*  made,  and  the  boat  bid 
oft'  by  George  D.  Wise  aforesaid,  in  behalf  of  the  United  States,  for  the 
sum  of  $4,000,  of  which  the  court  decreed  $12.50  to  the  clerk,  $96.82  to 
the  marshal,  $100  to  the  district  attorney,  and  ordered  the  balance, 
$3,700.38,  to  be  divided  between  the  United  States  and  George  D.  Wise, 
**  the  informer  herein.'' 

The  owner  of  the  boat  had  no  notice  or  knowledge  of  the  proceed- 
ings. 

There  was  no  actual  proof  of  the  allegations  of  the  information,  the 
record  alleging  a  proclamation  for  all  persons  interested  to  appear,  a 
default,  and  an  order  *'  that  the  allegations  of  the  libel  be  taken  as  true 
against  said  property." 

A  request  was  made,  at  the  close  of  the  war,  to  the  Quartermaster- 
General  for  return  of  the  Alfred  Kobb,  and  for  such  information  as  the 
records  of  the  Department  might  show  as  to  the  history  of  these  trans- 
actions.   The  following  answer  was  returned : 

Quarterma&ter-Geneual*s  Office, 

PVashingtoH,  D,  C,  September  18,  1865. 
Sra :  lu  reply  to  yonr  letter  of  the  20tb  and  Slst  of  July  last,  with  reference  to  the  claim 
of  0.  W.  Saulpaw,  esq.,  for  the  return  to  him  of  the  steamer  Alfred  Robb,  captured  by  the 
western  {i^unboat  flotilla  in  February,  1862,  in  the  Tennessee  River,  you  are  respectfully 
iDforroed  that  this  boat  was  sold  by  the  United  States  marshal  under  a  decree  of  confisca^ 
tion,  having^  been  captured  while  beinff  used  for  insurrectionary  purposes,  and  was  pur- 
chased by  the  Navy  Department,  and  placed  under  the  charf^e  of  Capt.  George  D.  Wise,  the 
then  quartermaster  in  charge  of  (he  property  and  accounts  of  the  flotillat  and  by  him  trans- 
ferred  to  the  Navy  Department,  October  1,  1862.  Yon  are  informed  that  it  is  beyond  the 
power  of  ibis  department  to  assist  you  in  the  settlement  of  this  account. 

You  are  respectfully  referred  to  D.  L.  Phillips,  esq..  United  States  marshal,  Springfield,        > 
III,  for  any  further  information  concerning  this  vessel. 
Very  respectfully,  your  obedient  servant, 
By  order  Quartermaster- General. 

GEO.  D.  WISE, 
Colonel  in  Charge  Third  D,  IK 
R.  J.  Atkinson,  Esq., 

Wa$hingttn,  D,  C. 

The  following  letter,  of  which  the  original  is  before  the  committee,  is 
found  in  the  files  of  that  office,  which  is  evidently  a  first  draught  of  au 
answer  to  the  foregoing  request,  from  which  we  think  the  nature  of  the 
transaction  can  be  fairly  inferred: 

QUAftTEBMASTBR  GBNBRAL'S  OFFICE, 

Washington,  D.  C,  July  2i,  1865. 

Sir  :  Your  letter  of  July  20th,  transmitting^  evidence,  &c.,  pertaining  to  claim  of  G.  W. 
Saalpaw,  esq.,  of  Tennessee,  for  compensation  for  the  steamboat  *'  Alfred  Robb  *'  has  been 
referred  to  me  by  the  Quartermaster-General. 

You  are  respectfully  informed  that  the  case  of  the  steamer  '*  Alfred  Robb  "  was  duly  ad- 
judicated before  the  United  States  court  for  the  southern  district  of  Illinois,  at  Springfield, 
some  time  in  the  year  1863.  Due  notice  was  given  at  that  time  to  claimants  to  show  why 
she  should  not  be  condemned,  having  been  used  for  insurrectionary  purposes,  but  if  any 
evidence  was  presented  it  was  not  considered  satisfactory  to  the  court,  as  she  was  condemned 
and  sold  by  the  United  States  marshal,  and,  after  deducting  expenses,  one-half  ($1,895.19) 
went  to  the  informer,  and  (he  other  half  to  the  United  States  Treasury. 

Please  read  the  above  and  see  if  it  is  correct. 

How  did  the  "  Robb  '*  come  into  our  possession  after  the  capture  ?  Who  paid  for  her  at  the 
sale  of  confiscation  f  I  do  not  remember  how  I  came  into  possession  of  the  $1,895.19,  given 
me  by  the  marshal.  Whom  did  he  get  it  from  T  as  although  I  bid  the  boat  in,  yet  I  do  not 
remember  to  have  paid  any  money  for  her,  and  yet  received  a  portion  of  the  sale.  If  she 
was  sold  by  the  United  States  marshal  and  I  bid  for  her,  I  should  have  paid  the  amount  and 
takeu  a  voucher  from  the  marshal.  Can  you  explain  all  this,  for  it  has  entirely  passed  out 
of  my  mind,  and  I  have  no  time  to  hunt  up  papers,  and  Mr.  Blount  is  away. 
Yours, 

GEO.  D.  WISE. 

R.  J.  Atkinson,  Esq.,  , 

Washington,  D,   C.  Digitized  by  V^OOglC 
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It  is  evident  that  the  decree  of  the  district  court  was  entirely  without 
foundation  in  fact,  and  the  findings  upon  which  it  proceeded  were  erro- 
neous. Under  these  circumstances,  if  the  decree  were  technically  valid 
until  reversed  by  proper  proceeding,  and  constituted  a  binding  judg- 
ment in  rem,  we  do  not  think  the  government  ought  to  avail  itself  of 
such  a  technical  defense  to  avoid  repayment  to  the  true  owner  of  the 
proceeds  of  his  property  now  in  the  treasury. 

But  the  decree  is  upon  its  face  wholly  erroneous  and  void. 

It  is  settled  that  under  the  act  of  August  6, 1861,  as  well  as  under  the 
later  similar  acts,  there  must  have  been  an  actual  seizure  of  the  prop- 
erty by  the  marshal  to  make  a  decree  of  confiscation  valid.  ^'The 
marshal  must  take  the  property  under  his  actual  custody  and  control.^ 
Pelham  v.  Way,  16  Wallace,  202;  Brown  v.  Kennedy,  i5.,  591;  Miller 
V.  CJnited  States,  11  ift.,  268 ;  Pelham  v.  Rose,  9  i6.,  103.  The  property 
must  remain  in  the  custody  of  the  marshal,  so  that  he  can  deliver  it  to 
the  highest  bidder,  if  it  be  purchased  under  the  decree  of  sale.  Bat 
the  return  itself  sufficiently  shows  that  no  such  seizure  was  or  could 
have  been  made.  The  gunboat  was  in  the  actual  service  of  the  United 
States,  in  command  of  an  officer  who  retained  possession.  The  receipt 
of  Gaptai  J  Wise,  made  part  of  the  return,  declares  that  ^'  the  boat  is  now 
in  the  service  of  the  United  States  as  a  gunboat  on  the  western  waters, 
wh;ch  I  agree  to  deliver  as  hereafter  may  be  decreed  by  the  judg€  ot 
the  district  court  aforesaid,  if  in  niypoicer,  and  consistent  toith  my  duty 
to  the  United  States.^  It  clearly  was  not  in  his  power,  or  consistent  with 
his  duty  to  make  such  delivery.  This  consent  or  receipt  no  more  trans- 
ferred the  possession  of  the  gunboat  from  the  United  States  to  the  mar- 
shal, than  would,a  like  document  executed  by  the  cook  or  cabin-boy. 

We  think,  therefore,  the  owner's  title  to  his  boat  has  never  been  law- 
fully divested. 

The  boat  cost  the  firm,  of  which  petitioner  was  a  member,  eighty-five 
hundred  dollars  in  March,  1860.  In  November,  1861,  she  was  valaedat 
fifty-five  hundred  dollars  in  the  division  of  the  property  of  the  company. 
She  sold  for  ninety-two  hundred  dollars  in  1865,  at  a  large  and  exten- 
sively advertised  auction  sale  of  such  property.  But  it  doe«  not  appear 
that  the  alterations  made  in  her  by  the  United  States  may  not  have  en- 
hanced her  value.  The  sale  to  Wise  for  four  thousand  dollars  was 
nothing  more  than  mere  form,  even  if  a  form  were  really  gone  through. 
The  claimant  is  not  entitled  to  interest  nor  to  compensation  for  the  use 
of  his  boat,  under  the  rules  uniformly  applied  to  like  cases.  Under  all 
the  circumstances  we  recommend  the  payment  to  the  claimant  of  the 
sum  of  seven  thousand  dollars,  and  report  a  bill  to  that  effect. 
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Mr.  Oglesby,  from  the  Committee  on  Public  Lands,  submitted  the 

following 

REPORT: 

[To  accompany  bUl  S.  760.] 

Tlie  Committee  on  Public  Lands^  to  whom  teas  referred  the  bill  {8.  780) 
ta  provide  for  indemnity  due  to  the  several  States  under  the  acts  of  Con- 
gress approved  March  2, 1855,  and  March  3, 1857,  relating  to  swamp  and 
overflowed  lands,  having  had  the  same  under  considerationj  maJce  the 
following  report : 

Various  bills  having  in  view  legislation  respecting  swamp  and  over- 
flowed lands  have  been  referred  to  the  committee,  some  of  them  merely 
local  in  their  nature.  It  was  thought  best,  to  provide  a  general  law 
which  would  meet  the  wants  in  the  premises  and  apply  to  all  the  States 
to  which  the  swamp-grant  had  been  extended. 

The  first  section  of  the  bill  contains  the  provisions  of  the  act  of 
March  2, 1855,  which  provisions  are  also  extended  by  act  of  March  3, 
1857,  to  the  present  time,  and  made  to  cover  all  dispositions  of  land  se- 
lected as  swamp-land  made  since  the  date  of  the  last-named  act  of 
Congress. 

To  fully  understand  the  reasons  for  this  legislation,  it  is  necessary  to 
state  briefly  the  history  of  previous  legislation. 

By  act  of  September  28, 1850,  Congress  granted  all  swamp  and  over- 
flowed lands,  rendered  thereby  unfit  for  cultivation,  to  the  several  States 
respectively. 

This  grant  has  stood  the  test  of  frequent  judicial  proceedings,  and  the 
uniform  decisions  have  b^en  that  lands  of  the  character  described  in 
the  act  passed  to  the  respective  States  on  the  passage  of  the  same ;  that 
the  grant  was  a  '^  grant  in  prcesenti,^'CB.TTyiug  immediate  title.  Before 
a  final  adjustment  of  the  claims  of  the  States  under  the  grant  could 
be  made,  the  Land  Department  permitted  many  sales  and  locations  of 
lauds  selected  as  swamp-land.  As  a  result,  numerous  contests  arose  be- 
tween the  purchasers  from  the  general  government  and  the  States  claim- 
ing title  under  the  grant.  To  prevent  the  hardship  which  would  natur- 
ally arise  to  those  who  had  made  purchases  and  paid  their  money  for 
these  lands.  Congress,  by  act  of  2d  March,  1855,  passed  a  law  for  their 
relief,  which  law  was,  by  the  subsequent  act  of  3d  March,  1857,  continued 
iu  force  to  that  date. 

The  provisions  of  these  act«  were  in  effect  to  confirm  the  title  of  the 
purchasers  and  give  indemnity  to  the  States  either  in  cash  or  other 
lands.  In  this  the  States  have  acquiesced,  and  so  far  as  swamp-lands 
disposed  of  prior  to  the  last  named  date  are  concerned  the  contest  for 
title  seems  to  have  been  satisfactorily  provided  for.        Digitized  by  V^OOglC 
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The  Land  Department^  however,  has  continaed  to  permit  entries  of 
lands  claimed  as  swamp-lands  since  the  date  of  the  las^named  act,  and 
which  are  not  provided  for  by  that  act.  As  a  conseqaence,  the  same 
conflict  of  title  exists  as  to  all  entries  made  since  March  3, 1857,  and  it 
is  to  quiet  them  that  the  provisions  of  this  section  are  recommended. 

The  main  object  is  to  afiford  relief  to  all  persons  who  have  made  en- 
tries of  these  lands,  under  permission  of  the  Land  Department,  by  con- 
firming their  titles  and  giving  the  States  indemnity  upon  presentation 
of  proper  proof  that  the  lands  thus  disposed  of  were  of  the  character 
contemplated  in  the  original  swamp-grant;  otherwise  they  must,  after 
having  in  good  faith  purchased  these  lands  or  settled  upon  them  as 
homesteads,  be  subjected  to  great  annoyance,  expense,  and  final  loss  of 
their  land,  if  no  relief  is  granted  and  the  States  be  left  in  condition  to 
contest  the  title. 

The  second  section  of  the  bill  reported  provides  for  a  more  speedy 
and  equitable  plan  for  the  adjustment  of  indemnity  claims  than  is  now 
prescribed  by  law. 

In  order  to  secure  the  indemnity  under  the  acts  of  2d  March,  1855,  and 
March  3, 1857,  proof  must  be  submitted  to  the  Land  Department,  shov- 
ing the  lands  sold  were,  in  fact,  swamplands.  It  is,  in  the  opinion  of 
your  committee,  nothing  more  than  simple  justice  that  having  taken 
from  the  States  the  lands  once  granted  to  them,  and  having  provided 
indemnity  for  the  same,  upon  certain  conditions,  that  the  regulations 
which  would  make  these  conditions  possible  should  be  provided. 

Your  committee  are  satisfied  that  the  provisions  of  law  which  provide 
for  indemnity  for  swamp-lauds  to  the  several  States  have  been  made 
practically  nugatory  by  instructions  from  the  Land  Department.  These 
instructions  and  regulations  have  served  to  produce  vexations  delay, 
so  that  at  this  period  of  twenty  years  since  the  act  providing  for  indem- 
nity,  a  large  portion  of  the  claims  remain  unadjusted. 

To  bring  these  matters  to  a  final  adjustment,  the  committee  have  en- 
deavored to  block  out  a  method  by  which,  with  safety  to  the  interests 
of  the  government,  and  with  exacting  no  more  from  the  States  than  may 
be  actually  consistent  with  that  safety,  the  end  may  be  reached  within 
a  reasonable  time. 

The  third  section  of  the  bill  needs  but  little  explanation.  The  indem- 
nity act  provides  that  when  swamp-lands  have  been  located  with  land- 
warrants  or  scnp,  other  lands  shall  be  given  in  lieu  thereof.  The  de- 
partment has  held  that  these  lands  must  be  taken  within  the  limits  of 
the  State  claiming  the  indemnity.  In  some  of  the  States,  as  Illinois, 
Indiana,  and  Iowa,  there  are  now  no  public  lands  with  which  to  satisfy 
the  indemnity  awards. 

These  States  have  lost  a  portion  of  their  swamp-lands,  the  genera) 
government  having  permitted  them  to  be  located  with  warrants  and 
scrip.  The  indemnity  due  them  cannot  be  paid,  for  the  reason  that 
there  are  no  remaining  public  lands  in  their  limits.  Here  is  an  acknowl- 
edged indebtedness  of  the  government,  and  it  is,  in  the  opinion  of  the 
committee,  eminently  proper  that  the  good  faith  of  the  government 
should  be  kept,  and  an  equitable  way  provided  by  which  this  iudebled- 
ness  can  be  canceled.  A  precedent  has  already  been  established  dar- 
ing the  present  session,*  in  the  act  for  the  relief  of  Robert  Coles,  and  it 
is  in  part  to  avoid  legislation  in  such  special  cases  that  the  committee 
recommend  the  general  provisions  in  this  section  of  the  bill. 

The  fourth  section  of  the  bill  provides  for  the  extension  of  the  several 
provisions  of  the  varions  swamp-land  act«  to  States  not  now  coming 
within   their  operation.     The  first  grant  of  swamp-lands  was  made 
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March  2, 1849,  and  applies  only  to  the  State  of  LoaisiaDa.  Oq  the  28th 
September,  1850,  a  general  act  was  passed  embracing  all  States  then  tn 
the  Union.  On  the  12th  March,  1860,  the  grant  was  extended  to  the 
States  of  Minnesota  and  Oregon.  Since  that  time  the  States  of  Kansas, 
Nebraska,  Nevada,  and  Colorado  have  been  admitted  into  the  Union, 
and  it  is  nothing  more  than  an  act  of  even  justice  that  those  States 
sbonld  receive  the  same  benefits  from  this  grant  which  have  been 
accorded  to  the  other  States. 

From  their  locality  and  peculiar  climatic  conditions,  it  is  estimated 
that  the  amonnt  of  swamp-lands  in  these  States  must  of  necessity  be 
small,  and  that  in  neither  one  of  them  would  the  amount  reach  100,000 
acres. 

In  conclusion,  your  committee  would  state  that  they  have  endeavored 
to  provide  an  equitable  way  for  the  final  adjustment  of  the  many  vexed 
questions  arising  out  of  the  swamp-grant  and  acts  of  Congress  relating 
thereto,  without  enlarging  the  grant.  With  the  exception  of  the  sec- 
tion which  extends  the  provisions  of  the  grant  to  States  heretofore 
deprived  of  such  provisions,  but  which  are  justly  entitled  to  the  same, 
the  bill  reported  would  seem  to  afford  a  remedy  for  all  well-founded 
grievances,  without  augmenting  the  quantity  of  lands  to  which  the 
States  are  now  by  existing  law  entitled. 
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Mr.  McMillan,  from  the  Committee  on  Claims,  submitted  the  follow- 
ing 

REPORT: 

[To  aooompany  bill  H.  R.  1371.1 

The  Committee  on  ClaimSy  to  whom  was  referred  the  bill  (H.  B.  1371) /<^r 
the  relief  of  John  W.  Skiles^  have  had  the  same  under  oonsideration^  and 
submit  the  following  report ; 

The  claimant  represents  that  during  the  year  1864-'65  he  was  mtyor 
of  the  Eighty  eighth  Regiment  Ohio  Volunteers,  and  was  assigned  to  spe- 
cial duty,  at  Tod  Barracks,  in  Columbus,  Ohio,  as  city  provost- marshal 
and  commandant  of  dn^  rendezvous  for  the  State  of  Ohio,  and  that  in 
the  discharge  of  said  duty  the  exigencies  of  the  service  required  him  to 
employ  citizen  clerks  to  assist  him ;  that  he  paid  those  clerks  a  fair 
compensation  for  their  services,  and  has  never  been  reimbursed  the 
amount  so  expended. 

The  duties  required  to  be  performed  by  said  Skiles  were  of  an  exten- 
sive and  responsible  character,  as  is  shown  by  the  general  order  under 
TThich  he  acted,  of  which  the  following  is  a  copy : 

General  Order  No.  305. 

War  Department,  Adjutant-General's  Office, 

Wtuhington,  December  27, 1864. 

kegulations  concbrnino  moneys  taken  from  soldiers  at  draft  rendezvous. 

1.  A  paymaster  will  be  stationed  at  such  of  the  draft  rendezvous  as  the  A^utant- 
General  may  deeienate. 

2.  When  an  enliBted  man  arrives  at  a  draft  rendezvous  any  money  he  may  have  with 
him  exceeding  (20  wiU  be  taken  and  placed  in  the  bands  of  the  paymaster,  who  shaU 
enter  the  amount  on  a  check-book  to  be  given  the  soldier  at  the  time  his  money  is 
taken.  The  entry  will  be  certified  in  the  cheok-book  as  the  correct  amount  due  the 
man  by  the  officer  commanding  the  draft  rendezvous,  or  some  officer  to  whom  he  shall 
AMsign  that  duty,  and  by  the  paymaster  the  same  amount  will  be  entered  on  the  mus- 
ter and  descriptive  list  of  the  soldier. 

3.  A  monthly  list  of  names  of  men  from  whom  money  is  taken,  with  regiments  to 
which  they  are  assiffned,  amounts  taken,  and  the  name  of  the  paymaster  to  whom  the 
amounts  were  tumea  over,  shall  be  made  out  by  the  commanding  officer  of  the  draft 
reDdezvous  and  sent  by  him  to  the  Adjutant-General  and  to  the  Paymaster-General 
All  desertions,  deaths,  and  discharges  will  be  carefully  noted  on  these  lists. 

5.  The  paymaster  shall  deposit  all  moneys  received  in  a  public  depository  of  the 
United  States,  or  a  national  bank,  most  convenient  to  his  station.  In  ci&Be  any  of  the 
money  received  shall  be  of  State  bank,  or  other  money  not  bankable  at  par,  the  sum 
shall  be  converted  into  bankable  money  at  the  market  rates,  and  the  proceeds  only  of 
BQch  conversion  entered  to  the  credit  of  the  soldier ;  the  cashier  of  tne  depository  or 
bank  certifying  in  the  check-book  the  amount  in  dollars  and  cents  of  discount  lost  by 
the  conversion. 

6.  When  a  soldier  desires  to  assign  his  money,  or  any  part  of  it,  to  his  family  or  other  .T^ 
person,  he  shall  give  an  order  in  duplicate  on  the  paymaster  for  the  amount ;  and  the  ^1^^ 
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paymaster  shall  then  pay  the  amonnt  aooording  to  the  order  ;  the  order  shall  he  wit- 
nessed and  certified  as  gen  nine  hy  the  commanding  officer  of  the  rendezvons  or  the 
officer  specially  charged  with  that  dnty.  The  paymaster  will  issne  his  check  on  his 
depository,  payable  to  the  order  of  the  assignees,  and  himself  deliver  or  mail  it  direct 
to  the  assignee,  in  no  case  permitting  it  to  fall  into  the  hands  of  the  soldier.  8ach 
check,  with  number,  date,  and  amonnt,  will  be  charged  in  the  soldier's  check-book, 
and  on  his  mnster  and  description  list,  to  be  dedaoted  from  his  deposit,  and  will  also 
be  borne  on  the  paymaster's  account-oarrent.  To  gnard  against  collnsion  between  the 
soldier  and  the  assignee  by  which  the  money,  or  part  of.  it,  may  be  returned  to  the 
soldier  for  dishonest  purposes,  the  paymaster  should  be  satisfied  tnat  the  assigameut  it 
Unukfide,  and  to  family  of  the  soldier  or  a  lawful  creditor. 

By  order  of  the  Secretary  of  War. 

E.  D.  TOWNSEND, 
ABtUiant  AdjutanUGeMrtl, 
Official : 

H.  CLAY  WOOD, 
jH9iBtant  AdjutanUGmeraK 

The  amonnt  paid  by  Major  Skiles  to  citizen  clerks  while  in  the  dis- 
charge of  said  duties  is  stated  in  his  account  as  follows : 

The  United  States,  Dr.  to  John  W,  Shilee. 

Jan.  19,  1865.  To  amount  paid  John  T.  Matthews  for  services  as  citizen  clerk 
from  June  19, 1864,  to  January  19, 1865,  at  the  rate  of  $100 

per  month f7O0  Of 

lioh.  24,  1865.  To  amonnt  paid  to  John  T.  Matthews,  as  aforesaid,  from  Jan- 
uary 19, 1865,  to  March  24,  1865,  at  the  rate  of  $125  per 
month 270  83 

1864.  To  amount  paid  John  P.  Patterson  for  services  as  citizen  clerk 

from  April  26, 1864,  to  August  1, 1864,  at  $75  per  month ....    2£  50 

1864.  To  amount  paid  W.  O.  Taliord  for  services  as  citizen  clerk 

from  April  21, 1664,  to  Angust  1, 1864,  at  $75  per  month ....     24i  50 

1864.  To  amonnt  paid  Earl  P.  Donglass  for  services  as  citizen  clerk 

from  April  15  to  July  1, 1864,  at  rate  of  $75  per  month 187  50 

1864.  To  amount  paid  H.  T.  Sage  as  a  citizen  clerk  for  services  from 

April  15  to  Jnly  1, 1864,  at  rate  of  $75  i>er  month 187  50 

Jnne  17,  1864.  To  amount  paid  Ben  H.  Hecker  for  serviced  as  citizen  clerk 

from  May  1  to  June  17,  1864,  at  rate  of  $75  per  month ]  17  50 

1,938  30 

That  said  Major  Skiles  paid  the  several  amounts  above  stated  is  con- 
clnsively  shown  by  the  receipts  of  the  parties  to  whom  said  payments 
were  made. and  by  the  testimony  of  officers  who  were  on  duty  at  Tod 
Barracks  at  that  time.  ^ 

It  further  appears  that  about  two  months  after  Major  Skiles  entered 
npon  duty  at  said  barracks,  he  informed  the  Provost-Marshal-Oeneral 
at  Washington  of  the  employment  of  citizen  clerks,  and  asked  that  he 
might  be  authorized  to  continue  clerks  thus  employed  on  duty.  The 
Provost-Marshal-Oeneral  informed  him  that  the  department  did  not  con- 
template  the  employment  of  civilians  in  such  positions,  and  that  pay- 
ment therefor  conld  not  be  authorized. 

Major  Skiles,  impressed  with  the  idea  that  it  would  be  impossible  for 
him  to  discharge  the  duties  imposed  upon  him  by  virtue  of  said  office  with 
such  clerical  help  as  could  be  detailed  from  the  Army,  consulted  with 
General  Heintzelman,  in  command  of  the  Department  of  the  Ohio,  and 
with  other  officers  of  judgment  and  experience,  who  advised  him  to  con- 
tinue the  eni)  ploy  men  t  of  civilian  clerks  and  trnst  to  the  government  to 
reimburse  him  for  money  thus  necessarily  expended. 

From  the  affidavit  of  James  A.  Wilcox,  on  file  with  the  papers  in  the 
claim,  it  appears  that  during  the  month  of  May,  1864,  and  until  the 
close  of  the  war,  he  was  on  duty  at  Columbus,  Ohio,  as  acting  assistant 
provost-marsbal-geueral,  and  superintendent  of  recruiting  for  the  State 
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of  Ohio,  ranking  as  colonel  of  the  One  handred  and  thirteenth  Begi- 
nent  Ohio  Volunteers.  That  at  same  time  Major  Skiles  was  in  charge 
of  draft  rendezvous  at  Tod  Barracks,  city  of  Columbus,  Ohio.  That 
1q  the  discharge  of  his  duties  he  (M%jor  Skiles)  required  the  assistance 
of  competent  clerks,  and  that  he  did  employ  the  same ;  that  the  exigen- 
cies of  the  service  rendered  it  absolutely  necessary  that  he  should  have 
sach  a  clerical  force,  and  that  he  does  not  believe  it  was  possible  for 
Major  Skiles  to  have,  at  that  time,  obtained  a  detail  from  the  soldiers 
on  duty  in  Columbus,  Ohio,  or  under  his  command,  who  would  have 
been  competent  to  discharge  the  duties  for  which  such  clerical  force 
was  necessary. 

It  also  appears  from  a  letter  from  Second  Auditor,  on  file  with  the 
papers  in  claim,  that  when  the  matter  of  payment  of  said  claim  was 
referred  to  him,  he  xeplied  '^  that  Captain  Skiles  applied  to  Provost- 
Marshal-General  for  authority  to  employ  certain  clerks,  but  the  appli- 
cation was  disapproved  by  that  officer  May  21, 1864,  and  that  therefore 
no  claim  for  reimbursement  for  services  of  civilians  can  receive  favor- 
able consideration."  Major  Skiles  has  fifed  with  his  claim  certificates 
from  the  several  bureaus  of  the  War  Department  showing  that  his 
accounts  have  been  closed  to  the  satisfaction  of  the  government  and 
that  he  owes  it  nothing.  By  a  strict  construction  of  the  law  the  depart- 
ment may  be  right,  but  as  a  matter  of  justice  your  committee  think  that 
Major  Skiles  should  be  repaid  the  money  expended  by  him  in  obedience 
to  the  exigencies  of  the  service. 

Your  committee,  therefore,  report  the  bill  back  and  recommend  that 
it  pass. 
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Mr.  Mitchell^  from   the  Committee  on  Claims,  submitted  the  fol- 
io wing 

REPORT: 

[To  accompaDy  bill  8.  295.] 

The  Committee  on  Claims^  to  whom  was  re/erred  the  bill  {S.  296)  for  the 
relief  of  William  C.  Edmonston^  have  considered  the  same  with  care^  and 
report  asfollows^  copying  the  House  report  on  same  subject: 

That  said  EdmoDston  was  a  deputy  collector  of  ioternal  revenue  for 
the  first  district  of  Alabama  (Mobile),  and  was  located  there  during  the 
year  1872,  up  to  the  date  of  claimant's  petition,  November  4, 1877,  but 
odIj  till  the  spriug  of  1873  did  he  act  as  such  deputy. 

Previous  to  September,  1872,  there  were  two  United  States  gangers 
in  said  district,  duly  commissioned  by  the  Secretary  of  the  Treasury 
according  to  law.  One  of  the  gangers,  Bates  by  name,  was  removed, 
aud  the  other,  George  F.  Yarrington  by  name,  was  absent  from  the  dis- 
trict on  leave  in  New  York,  and  when  about  to  return  to  his  duties  was 
taken  sick,  and  remained  so  for  several  months  in  New  York,  unable  to 
return  to  his  district,  and  thus  the  district  was  left  without  a  gauger  to 
supply  the  wants  of  wholesale  liquor  dealers  and  merchants,  nor  the 
joint  distillers,  who  were  at  the  time,  in  consequence  thereof,  unable  to 
have  their  products  removed.  In  this  state  of  things,  the  whole  busi- 
ness being  suspended  in  the  district,  this  difficulty  was  met  by  said 
claimant,  the  former  ganger,  and  whose  commission  bad  never  been  re- 
voked, in  fact,  by  the  Secretary  of  the  Treasury,  although  said  claimant 
became  storekeeper  of  the  tobacco-warehouse  at  port  of  Mobile,  but  his 
commission  as  gauger  was  still  in  full  force  and  virtue,  and  he  was  em- 
ployed for  the  months  of  September,  October,  and  November,  1872 ;  the 
Secretary  of  the  Treasury  and  the  assessor  and  collector  of  the  district 
being  informed  by  letter  of  his  so  acting,  and  of  all  the  facts  and  cir- 
cumstances of  the  case,  and  they  were  requested  to  notify  by  telegraph 
if  there  was  objection  to  said  claimant  being  so  employed.  No  answers 
were  returned,  and  no  provision  was  made  for  any  other  person  to 
transact  the  business,  and  said  Edmonston  continued  to  act  as  gauger 
for  said  three  months,  and  until  the  return  of  said  Yarrington  from  New 
York. 

And  the  said  Edmonston  sent  in  his  accounts  for  settlement,  and  was 
informed  he  could  not  be  paid  without  an  act  of  Congress  authorizing 
it.  Said  Edmonston,  as  fully  appears  by  adequate  proof,  faithfully  per- 
formed bis  duties  as  such  gauger  and  paid  his  own  expenses  in  traveling 
around  the  country  in  the  due  discbarge  of  his  duties. 

The  pay  of  gangers,  established  by  regulation  of  the  Secretary  of  the 
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Treasury,  is  in  fees  earned  in  gauging  spirits,  and  that  no  otiier  ganger 
received  pay  for  the  said  months  as  ganger  in  said  district 

The  records  at  Washington  show  that  said  Edmonstoo  had  been 
displaced  as  ganger  and  another  man  appointed  to  bis  place  before  he 
performed  the  services  claimed  for  in  his  petition;  but  that  he  did|per- 
form  the  services  is  not  questioned,  but  is  fully  established.  It  isjabo 
shown  by  the  statement  of  the  Commtssioner  of  Internal  Revenue  that 
the  services  were  performed,  and  that  the  same  is  of  the  value  of  $30L2l 

Your  committee  think  the  said  Edmonston  should  be  paid  fairly  for 
said  services,  and  therefore  report  the  bill  back  and  recommend  its  pu- 
sage. 


V 
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45th  Conobbss,  >  SENATE.  i  Bbpobt 

2d  Session.       f  \  No.  605. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 


June  12, 1878.— Ordered  to  be  printed. 


Mr.  Cameron,  of  Wisconsin,  from  the  Committee  on  Claims,  submitted 

the  following 

REPORT: 

[To  accompany  bill  S.  1391.] 

The  Committee  on  Claims j  to  whom  was  referred  the  petition  of  L.  Madison 
Day  J  of  Louisiana^  praying  for  the  return  of  the  purchase-money  of  cer- 
tain real  estate  sold  to  him  by  marshal  of  the  United  States  for  the  east- 
em  district  of  Louisiana^  in  pursuance  of  a  decree  and  order  of  the 
United  States  district  court  for  said  district,  under  the  confiscation  act^ 
report  as  follows : 

From  the  petition  and  evidence  in  the  case, as  well  as  the  Senate  Com- 
mittee on  Claims  Report  No.  389,  first  session.  Forty-fourth  Congress, 
and  the  Judiciary  Committee  of  the  House  of  Representatives'  !^port 
No.  308  (both  of  which  committees  reported  favorably  on  petitioner's 
claim,  and  recommended  the  passage  of  accompanying  bills  providing 
for  the  payment  of  the  same,  but  which  were  not  acted  on  for  want  of 
time),  it  appears  that  on  January  26th,  1865,  a  libel  was  filed  in  the  dis- 
trict court  of  the  United  States,  for  the  eastern  district  of  Louisiana, 
under  the  act  of  Congress  of  July  17,  1862,  against  two  squares  of 
ground,  the  property  of  Judah  P.  Benjamin.  A  monition  was  issued 
and  an  order  of  publication  made  by  th^  court  through  one  of  the  news- 
papers published  in  the  city  of  New  Orleans,  requiring  all  persons  in- 
terested in  the  property  seized  and  libeled  to  appear  and  defend  their 
rights.  On  the  16th  of  March  following,  no  one  appearing  to  defend  the 
suit,  a  default  was  entered,  a  pro  confesso  taken,  and  '^all  persons  inter- 
ested in  tbe  property  seized,"  pronounced  in  contumacy  and  default,  and 
a  decree  of  forfeiture  rendered  in  lavor  of  the  TTnited  States,  the  prop- 
erty directed  to  be  sold,  and  the  proceeds  of  the  sale  to  be  disposed  of 
according  to  law. 

On  the  18th  day  of  March,  1865,  the  court  made  and  entered  of  record 
the  following  general  order  applicable  to  proceedings  in  confiscation 
cases :  "  On  motion  of  Eufus  Waples,  United  States  attorney,  and  M. 
Taylor,  esq.,  attorney  for  the  marshal,  on  suggesting  that  the  eighth 
section  of  the  act  to  suppress  insurrection,  &c.,  approved  July  17, 1862, 
that  the  several  courts  aforesaid  (the  United  States  district  courts)  shall 
have  power  to  make  such  orders,  establish  such  forms  of  decree  and  sale, 
and  direct  such  deeds  and  conveyances  to  be  executed  and  delivered  by 
the  marshal  thereof,  where  real  estate  shall  be  the  subject  of  sale,  as 
shall  fully  and  efiiciently  effect  the  purposes  of  this  act,  and  vest  in  the 
purchasers  of  such  property  good  and  valid  titles  thereto,  it  is  ordered 
that,  in  all  cases  where  real  estate  is  condemned  and  sold  under  the  act 
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aforesaid,  the  marshal  shall  cause  all  mortgages  resting  against  the  prop- 
erty sold  to  be  canceled,  and  shall  attach  the  certificate  of  the  recorder 
of  mortgages  to  the  deeds  given  to  the  purchaser,  showing  the  canoella- 
tion  of  the  same."    Supreme  Court  Eecord,  Day  vs.  Micou,  p.  38. 

Afterwards,  to  wit,  on  the  27th  March,  1865,  in  pursuance  of  the  fore- 
going order  of  sale,  a  writ  of  venditioni  eocponas  issued,  and  the  marshal, 
by  virtue  of  the  same  (after  having  first  announced  at  the  sale  that  the 
property  was  sold  free  of  mortgage,  and  that  all  mortgages,  if  auj, 
against  the  same,  would  be  canceled  and  annulled,  and  the  certificate 
of  erasure  attached  to  the  deed  as  required  by  the  order  of  court),  sold 
said  property  at  public  auction  to  petitioner  for  the  sum  of  $6,100,  of 
which  $1,276.35  went  to  pay  costs  allowed  by  the  court,  and  the  balance 
$4,823.65  was  in  conformity  to  the  order  of  court  covered  into  the  Treas- 
ury on  the  31st  December,  1866. 

It  appears  that  at  the  time  of  the  seizure  and  sale  of  the  said  property 
a  part  of  it  was  subject  to  a  mortgage,  executed  by  Benjamin,  in  July, 
1858,  to  Mrs.  Anna  D.  Micou,  to  secure  the  payment  of  $10,000,  with  8 
per  cent,  interest.    This  mortgage  was  duly  recorded  in  1858. 

The  value  of  the  property  at  the  date  of  the  sale  was  not  equal  to  the 
sum  due  on  the  mortgage  against  it,  which  was  over  $15,000.  If  the 
property  had  been  sold  subject  to  the  mortgage  it  would  have  brought 
nothing. 

The  amount  bed  and  paid  by  claimant  for  this  square  of  ground  was 
$5,400. 

The  granting  clause  in  the  marshaFs  deed  to  petitioner  concludes  as 
follows : 

To  have  and  to  hold  the  above-described  property,  with  all  the  buildinfrs  and  improve- 
ments thereon,  rifs^htt,  ways,  d:c. ,  unto  the  the  said  L.  Madison  Day,  his  heirs  an'd  assigns, 
as  aforesaid,  to  his  and  their  proper  use,  benefit,  and  behoof,  forever,    (ib.  4.  ) 

And,  in  compliance  with  the  foregoing  order  of  court,  there  was  at- 
tached  to  the  marshal's  deed  at  the  time  of  its  delivery  to  petitioner,  a 
certificate  from  the  recorder  of  mortgages  stating  that  the  said  mort- 
gage from  Benjamin  to  Micou  had  <^  been  cancel^  and  an  nailed  from 
the  records  of  this  (his)  ofQce,''  and  it  was  from  this  certificate  so  at- 
tached to  the  deed  that  petitioner  had  the  first  intimation  or  knowledge 
that  any  mortgage  had  been  inscribed  against  said  property. 

And  it  further  appears  that  petitioner  made  the  purchase  solely  on 
the  faith  of  the  aforesaid  order  of  court  and  the  declaration  of  the  mar- 
shal at  the  sale  that  the  property  was  sold  free  of  mortgage,  and  that 
all  mortgages,  if  any,  against  the  property,  would  be  canceled  and  ao- 
nulled,  and  the  certificate  of  erasure  annexed  to  the  deed  of  the  par- 
chaser. 

Subsequently,  the  heirs  of  the  mortgagee  instituted  suit  in  one  of  the 
courts  of  Lbuisiana  against  petitioner,  to  subject  the  property  purchased 
as  aforesaid  to  the  lien  of  the  mortgage  executed  by  Benjamin  to  Micoa 
in  1858,  and  which  had  been  canceled  on  the  records  of  the  parish,  as  above 
stated,  in  accordance  with  the  order  of  the  United  States  district  ooort 
The  court  decided  that  the  property  was  subject  to  the  lien  of  the  mort- 
gage, notwithstanding  the  sale  as  aforesaid,  and  a  decree  of  foreclosure 
was  rendered,  and  the  purchaser  at  the  marshal's  sale  evicted.  Two 
appeals  were  taken  in  this  case,  one  to  the  supreme  court  of  the  State  aod 
the  other  to  the  Supreme  Court  of  the  United  States,  both  of  which  tri- 
bunals decided  that  the  lien  of  Micou's  mortgage  was  not  diverted  by 
the  confiscation  proceedings. 

By  this  decision  of  the  Supreme  Court  of  the  United  States  it  was 
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settled  that  the  decree  of  condemnation  and  sale  under  the  confiscation 
act  did  not  in  any  manner  affect  the  rights  of  the  mortgagee,  and  that 
the  property  was  in  law  subject  to  the  mortgage  lien,  notwithstanding 
the  order  aforesaid  of  the  United  States  district  court  directing  the 
cancellation  of  the  mortgage  and  its  actaal  cancellation  in  pursuance 
thereof. . 

From  these  facts,  it  is  clear  that  the  United  States  District  Court,  actioff  under  the  con- 
fiscation acts,  assumed  to  sell  and  convey  to  Mr.  Day  the  title  in  fee  of  the  premises,  and 
that  Mr.  Day,  npon  the  faith  of  the  proceedings,  bid  and  paid  for  the  nuincambered  title  in 
fee,  and  that  the  purchase-money  paid  tbeiefor,  after  paying  costs,  went  into  the  Treasury 
of  the  United  States.  It  is  also  clear  that  the  property  for  which  Mr.  Day  bid,  and  for 
which  he  paid  his  money,  and  which  the  marshaPs  deed  purported  to  convey  to  him,  was 
not  conveyed  ;  that,  in  fact,  he  received  nothinp^  from  the  United  States  for  the  money  which 
he  paid  to  the  marshal  for  said  square  of  ground. — House  Judiciary  CommiUee'e  Report^ 
No  308,  first  session^  Forty-Fourth  Congress, 

From  this  statement  of  the  facts  of  the  case  it  is  seen  that  the  petitioner 
took  nothing  by  his purchase^and  that  the  government  ha^  obtained  his  money 
without  having  given  anything  whatsoever  in  return  for  the  same. 

The  petitioner  is,  therefore,  on  the  plainest  principles  of  common  justice 
entitled  to  a  return  of  his  money ;  for  the  government,  no  more  than  an 
individual,  can  have  any  right  to  retain  monej''  which  it  obtained  toithotU 
consideration  and  on  representations  and  a  warranty  which  hskve  failed^  and 
which  injustice  and  good  conscience  belongs  to  another. 

In  the  late  cases  of  the  United  States  vs.  State  National  Bank  of  Bos- 
ton, Merchants'  State  Bank  vs.  United  States  (Nos.  159,  160,  of  the 
docket  of  the  Snpreme  Court,  United  States,  and  decided  January^878). 
the  rules  of  law  applicable  to  individuals  were  applied  to  the  tJnited 
States  by  the  Supreme  Court  thereof,  and  it  was  held  that  the  United 
States,  like  an  individual,  mnst  refund  money  received  without  consider  ' 
ation  given  for  the  same,  and  which,  according  to  natural  justice  and 
equity,  ought  to  be  refunded. 

The  language  of  the  court  is :  "  In  these  cases"  (those  referred  to  by 
the  court)  **and  many  others  that  might  be  cited,  the  rules  of  law  ap- 
plicable to  individuals  were  applied  to  the  United  States.'" 

And  said  the  court :  <*An  action  will  lie  whenever  the  defendant  has 
received  money  which  is  the  property  of  the  plaintiff,  and  which  the  de- 
fendant is  obliged  by  natural  justice  and  equity  to  refund.  The  form  of 
the  indebtedness  or  the  manner  in  which  it  was  incurred  is  immaterial. 
(Bayne  et  al.  vi.  The  United  States,  3. Otto,  643.") 

In  White  t?*.  The  Bank,  64  K  Y.,  319,  the  court  well  says:  ''The 
equitable  action  for  money  had  and  received  will  lie  against  one  who 
has  received  money  which  in  conscience  does  not  belong  to  him."  (9 
M.  &  W.,  64 ;  The  Bank  of  Orleans  vs.  Smith,  3  Hill,  360.) 

The  principle  of  these  decisions  is  quite  conclusive  against  any  right 
in  the  government  to  retain  the  money  of  petitioner.  For  surely  the 
government  cannot  in  conscience  be  said  to  have  any  shadow  of  right 
or  claim  to  money  which  it  has  obtained  for  property  to  which  it  had  no 
title,  and  from  which  its  purchaser  has  been  evicted,  under  the  decision 
of  its  own  highest  court,  by  reason  of  the  defectiveness  and  insufficiency 
of  the  title  obtained  from  the  government  itself.  For  the  government 
to  refuse  to  refund  money  which  it  received  for  property  sold  with 
icarrantyj  but  to  which  it  had  no  title,  and  from  which  the  purchaser  has 
been  evicted,  would  be  to  enrich  itself  at  the  expense  of  another.  And 
for  the  government  (or  any  one  else)  to  repudiate  its  warranty  of  the  title^ 
and  to  enrich  itself  at  the  expense  of  another,  would  be  contrary  to 
every  principle  of  common  honesty  as  well  as  natural  justice. 
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la  Valle's  Heirs  vs.  Fleming's  Heirs,  29  Mo.,  157,  the  coart  well  sajs: 

The  maxim  of  the  common  law,  *'  nemo  debet  loeupletari  ex  alteriua  ineammodo,^^  is  one  o 
those  geDeral  principles  of  natural  equity  which  receive  at  once,  without  examination  or  dis- 
cussion, the  approbation  of  every  cultivated  and  well-reg^ulated  mind. 

Hence  all  the  authorities  hold  that,  when  a  party  receives  money  on  a 
misrepresentation  of  title,  expressed  or  implied,  but  which  is  void,  the 
money  must  be  refunded  as  not  being  due,  and  as  having  been  received 
without  consideration,  even  though  the  misrepresentation  may  have 
been  made  through  honest  mistake  and  without  any  fraudulent  intent 
to  deceive  or  mislead  the  other  party.  (McGall  vs.  Corning,  3  Louisiana 
Annual  E.,  410, 413,  414 ;  White  vs.  Continental  National  Bank,  64  N.  T., 
316;  The  Continental  National  Bank  vs.  The  N.  Bank  of  the  Com.,  50 
N.  Y.,  675;  Guerney  vs.  Wormsley,  28  Bug.  L.  &  Eq.,  256 ;  Baxter  vs. 
Dnren,  29  Me.,  434 ;  Beebe  vs.  Young,  14  Mich.,  136.) 

For  *'a  vendor"  (says  the  Supreme  Court  of  the  United  States)  "in 
bound  to  know  that  he  actually  has  that  which  he  professes  to  sell." 
(Allen  vs.  Hammond,  11  Pet.,  72;  Hitchcock  vs.  Giddings,  DanieFs 
Rep.,  1.) 

And  in  Smith  vs.  Bichards,  13  Pet.,  38,  Mr.  Justice  Barbour  well  says : 

The  party  selling  property  must  be  presumed  to  know  whether  the  representation  which 
he  makee  of  it  is  true  or  false.  If  he  knows  it  to  be  false,  that  is  a  fraud  of  the  most  posi- 
tive  kind  ;  but  if  he  does  not  know  it,  then  it  can  only  be  from  gross  uetcMg^acc ;  and  in  con- 
templation of  a  court  of  equity,  representations  founded  on  mistake,  resulting  from  such  negli 
gence,  is  fraud.  (6  Yes.,  180,  189  ;  Jeremy,  :)85,  386.)  The  purchaser  confides  in  it  upon 
the  assumption  that  the  owner  knows  bis  own  property  and  truly  represents  it;  and,  as 
was  well  argued  in  the  case  in  Cranch,  it  is  immaterial  to  the  purchaser  whether  the  mis- 
representation proceeded  from  mistake  or  fraud.  The  injury  to  him  is  the  same,  whatever 
may  have  been  the  motives  of  the  seller. 

Undoubtedly,  then,  the  purchaser  had  a  right  to  rely  on  the  warranty 
and  the  representations  of  the  government  through  its  own  officers,  the 
court  and  the  marshal,  that  the  property  was  to  be  sold  free  of  mort- 
gage, and  was  under  no  obligation  to  inquire  for  himself  as  far  as  the 
government  was  concerned.  He  was  in  possession  of  the  governments 
own  declaration,  through  the  court  and  the  marshal,  that  the  property 
was  to  be  sold  free  of  mortgage,  if  any  such  there  was,  and  had  a  right 
to  rely  on  that  representation  without  inquiry.   (Boyce  Ex.'s  vs.  Grundy, 

3  Pet.,  210,  218 ;  Mead  vs.  Burin,  32  N.  Y.,  275  j  Brown  vs.  Bice's  Adm., 
26  Gratt.,  474 ;  Young  vs.  Harris,  2  Ala.,  108 ;  Parham  vs.  Bandolph,  4 
How.  (Miss.),  435,  451.) 

For  tohere  a  vender  misrepresents  the  title^  whether  by  design  or  honest 
mistake,  the  fact  that  the  deed  is  on  record  is  immaterial^  as  the  doctrine  of 
notice  is  inapplicable  a^  between  vender  and  vendee.  (Parham  vs.  Ban- 
dolph, 4  How.,  Missp.  B.,  435,  451;  Young  vs.  Harris,  2  Ala.,  113; 
Brown  vs.  Bice's  Adm.,  26  Gratt.,  474;  6  Paige,  203.) 

'^  If  a  vendor"  (says  Oliief  Justice  Sharkey,  in  Parham  vs.  Bandolph, 

4  How.,  Miss.  B.,  451)  ^^  undertakes  to  ^lake  statements,  he  is  re- 
sponsible for  them." 

For  ^^  no  man  can  complain  that  another  has  too  implicitly  relied  on 
the  truth  of  what  he  has  himself  stated."  (Bynell  vs.  Sprye,  1  D.,  M.  & 
G.,  660,  710,  per  Lord  Granworth,  L.  J.;  Bawlins  vs.  Wickham,  3  D.  & 
J.,  318 ;  Smith  vs.  Mining  Go.,  L.  B.,  2,  Eq.,  264 ;  Brown  vs.  Bice's  Adm., 
26  Gratt.,  474. 

Hence,  although  judicial  and  executors'  sales  are,  as  a  general  rule,  in 
some  of  the  States  where  the  common  law  prevails,  made  sul^ect  to  the 
doctrine  of  caveat  emptor  as  far  as  the  title  to  the  property  is  concerned, 
yet  if  any  misrepresentation  is  made  by  the  party  selling,  that  ruU  does 
not  apply. 
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Id  PrestoQ  vs.  Fiye,  38  Md.  li.,  222,  where  a  trustee  sold  property 
under  a  decree  representing  the  title  to  be  good,  but  which  the  pur- 
chaser afterward  discovered  was  defective,  the  court,  even  after  the 
final  ratification  of  the  sale,  annulled  the  sale,  and  ordered  the  purchase- 
money  to  be  refunded. 

And  in  Lawrence  vs.  Cornell,  4  John.  Ch.,  542,  where  an  ofQcer  sold  prop- 
erty representing  that  the  same  was  free  of  mortgage  when  it  was  not, 
Chancellor  Kent  ordered  that  the  incumbrances  should  be  removed  by 
the  application  of  so  much  of  the  proceeds  of  the  sale  as  might  be  nec- 
essary for  that  purpose,  so  as  to  make  good  to  the  purchaser  an  unin- 
cumbered estate  according  to  the  terms  of  his  purchase.  (S.  P.  2,  Harr. 
&  Gill,  176, 177.) 

And  where  the  title  fails  for  want  of  jurisdiction  and  authority  in 
tlie  court  to  make  the  order  of  sale  under  which  the  property  is  sold, 
the  purchaser  is  entitled  to  a  return  of  the  purchase  price.  Morgan  vs. 
Hammett,  23  Wis.,  41 ;  Davis  et  al,  trustees,  vs.  Eailroad,  1  Woods  C.  C, 
661 ;  Bell  vs.  Craig,  52  Ala.,  215,  217 ;  Bland  vs.  Bowie,  53  Ala.,  153, 
162;  6  Allen,  549,  550;  13  Gray,  564;  8  Humph.,  328;  38  Me.,  47,  61. 

In  Morgan  vs.  Hammett,  23  Wis.,  41,  where  a  probate  judge,  through 
mistake  and  error  of  law,  supposed  he  was  incompetent  to  grant  an 
order  of  sale  by  reason  of  his  having  been  of  counsel  for  some  of  the 
parties  in  interest,  and  transferred  the  case  to  the  circuit  court,  which 
made  an  order  of  sale  under  which  the  property  was  sold,  it  was  lieldj  on 
a  bill  filed  to  set  aside  the  sale  for  want  of  jurisdiction  and  authority  in 
the  circuit  court  to  make  the  order  of  sale,  that  the  sale  was  void,  and 
that  the  purchaser  surely  should  he  repaid  the  money  he  hctd  advanced 
upon  it. 

Id  Bell  v.  Craig  (52  Ala.,  215)  the  court,  in  reference  to  a  void  sale  and 
the  right  of  the  purchaser  to  purchase-price,  says : 

If  the  sale  was  void  the  purchase-money  was  not  assets  in  the  hands  of  the  administra- 
tor-in-chief. (Petit  V.  Petit,  32  Ala.,  288.)  It  heloog^d  ex  tquo  et  bono  to  the  purchaser, 
l^either  the  administrator  dfe  bonis  noHf  nor  the  creditors  or  heirs  of  the  intestate  had  any 
claim  or  right  to  it. 

In  Bland  v.  Bowie  (53  Ala.,  152, 162),  although  it  was  considered  that 
sales  of  lands  of  a  decedent  made  under  an  o^er  of  the  probate  court 
are  judicial  sales,  to  which  the  maxim  caveat  emptor  applies  in  all  its 
rigor,  yet  the  court  said : 

We  do  not  donht  that  it  is  competent  for  the  purchaser,  at  any  time  afler  he  discovers  that 
the  proceedings  for  the  sale  are  void,  to  resort  to  a  court  of  equitv  to  compel  the  heir  or 
devisee  to  elect  a  ratification  or  the  revision  of  the  contract  of  purchase.  If  the  purchase- 
money  has  been  paid  and  distributed  to  the  heirs,  or  applied  by  the  personal  representative 
to  the  payment  of  debts,  a  court  of  equity  would  compel  a  conveyance  of  title  from  the  heirs, 
if  they  could  not  successfully  impeach  the  fairness  of  the  sale.  (Bell  v.  Craig,  52  Ala., 
215.) 

And  the  reason  of  this  is : 

It  would  operate  a  fraud  on  the  purchaser,  which  cannot  be  tolerated  **  to  allow  the  sa^e 
to  be  treated  as  void,"  after  all  who  have  interests  in  the  estate  have  received  all  the  bene- 
fit which  could  arise  from  a  regular  and  valid  sale.    (52  Ala.,  215.) 

After  the  money  is  received  by  the  parties  in  interest — 

The  sale  in  a  court  of  equitv  will  be  treated  as  valid,  and  the  parties  estopped  from  im- 
peaching it.    (Pickens  v.  Yarborough,  30  Ala.,  403 ;  52  Ala.,  217.) 

The  parties  in  interest  cannot  take  the  benefit  of  the  sale  and  then  re- 
cover the  estate  on  the  ground  that  the  sale  was  void. 

And  in  Davis  et  al.  vs.  Eailroad,  1  Wood's  0.  C  B.,  661,  where  a  re- 
ceiver was  in  possession  of  mortgaged  premises  under  foreclosure  pro- 
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ceedings  in  a  State  court,  and  was  dispossessed  by  the  marsba]  ander  a 
decree  in  bankraptcy  by  a  United  States  court,  and  the  property  was 
sold  by  the  assignee  in  bankruptcy  free  of  the  mortgage,  it  was  Md  on 
a  bill  filed  by  the  receiver  against  the  assignee  in  bankruptcy  and  the 
purchasers,  that  the  sale  must  be  set  aside  and  the  purchase  money  re- 
stored to  the  purchasers. 

"  This"  (says  the  court  in  the  above  case,  page  066)  "  is  clearly  the 
justice  of  the  case,  and,  in  my  judgment,  the  law  is  not  contrary 
thereto." 

So  in  this  case  the  sale  of  the  property  free  of  the  mortgage  under  the 
order  of  the  United  States  district  court,  being  void  as  to  the  mortgagee 
and  the  purchaser  evicted  from  the  property,  he  most  unquestionably  is 
entitled  to  a  return  of  his  money  for  which  he  has  received  no  consid- 
eration. 

'*  We  do  not  understand  the  law  to  be"  (says  the  Senate  Committee  on  Claims  in  their 
report  on  petitioner's  claim  at  the  first  session  of  the  Forty-fonrth  Congress)  **  that  if  a  court 
of  e<}uit7,  or  any  other  tribunal,  orders  and  directs  the  sale  of  specific  property,  supposing 
that  It  has  the  right  to  make  such  order,  and  intending  to  convey  a  valid  title,  that  if  it  is 
made  to  appear  that  the  court  was  mistaken,  either  as  to  law  or  fact,  so  that  the  purchaser 
gets  nothing  by  his  purchase,  it  will  not  refund  the  purchase-money." 

And  in  the  case  of  the  Bank  of  Boston  v.  United  States,  10  Court  of 
Claims  B.,  520,  it  was  held  that  while  a  party  cannot  set  up  the  wrong- 
ful acts  of  its  officers  against  the  government,  neither  can  the  govern- 
ment set  up  the  wrongful  acts  of  its  officers  to  relieve  itself  from  liability 
for  money  which  came  into  the  Treasury  through  their  unlawful  acts. 

So  where  the  government,  through  its  officers,  sold  bonds  which  were 
invalid  and  to  which  it  never  had  any  title,  and  the  sale  was  utterly 
without  the  authority  of  law,  it  was  held  that  a  purchaser  in  good  faith, 
and  who  took  nothing  by  his  purchase,  could^  on  the  plaiftesl  principles 
of  common  jtisticej  maintain  an  action  for  his  money,  which  was  wrong- 
fully in  the  Treasury.  (Brand  v.  United  States,  5  Court  Claims  R,3l2, 
317.) 

And  in  Newdigate  v,  Davy,  1  Bd.  Bay,  742,  it  was  held  that  the  plaint- 
iff could  recover  (in  an  action  for  money  had  and  received)  from  the  de- 
fendant money  which  he  had  received  and  which  had  been  paid  over  to 
him  under  a  void  authority — that  is,  under  the  sentence  of  a  court 
which  had  no  jurisdiction  whatever  over  or  in  respect  of  the  subject- 
matter.  (See  Chitt.  Cont,  947, 11th  ed.)  So  money  paid  on  a  judgment 
which  is  afterward  reversed  or  vacated  may  be  recovered  back.  (11  Met., 
248;  10  Wend.,  345;  13  S.  &  B.,  292;  1  Harr.  &  J.,  400:  24  Wend., 
33;  2  Day,  153.) 

And  where  a  purchaser  at  a  judicial  sale  fails  to  obtain  a  valid  title 
to  the  property,  and  the  purchase-money  has  gone  to  pay  a  debt  of  the 
owner,  or  has  discharged  an  incumbrance  on  the  land,  the  purchaser  is 
entitled  to  be  repaid  the  amount  of  his  purchase  before  the  owner  or  his 
heir  can  recover  the  land  or  free  it  from  the  equitable  claim  of  the  pur- 
chaser to  be  reimbursed  the  amount  of  the  purchase  price.  (Sands  r. 
Lynham,  27  Grott,  304;  Hudgins  t?.  Hudgins,  6  Grott,  320;  Voile's 
heirs  v.  Fleming's  heirs,  29  Mo.,  152 ;  Shoyer  t\  Nickell,  55  Mo.,  2(J9 ; 
Evans  v.  Snyder,  64  Mo.,  516 ;  McLaughlin's  adm'r  v.  Daniel,  8  Dana., 
182;  Bently  v.  Long.,  2  Strob.  Eq.  43 ;  Howard  v.  North,  5  Texas,  315; 
Grant  v.  Lloyd,  12  S.  &  Mar.,  191 ;  Mocklce  r.  Gardner,  2  Har.  &  G., 
176, 177 ;  Petty  v.  Clarke,  6  Pet.,  481.) 

Slow,  the  principle  of  all  these  authorities  is  that,  when  a  purchaser 
at  a  judicial  sale  fails  to  obtain  a  title,  he  is  not  to  lose  his  money,  but 
is  entitled  to  be  reimbursed  by  the  party  who  has  had  the  benefit  of  it, 
without  any  consideration  given  for  the  same. 
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Nor  can  tbe  goverameut  be  beard  to  say  as  an  excuse  or  reason  for 
not  returning  the  purchaser  his  money  (and  which  teas  received  by  the 
government  without  consider atioih  and  witliout  anything  whatever  given  in 
return  for  the  same)^  that  the  coart  was  mistaken  in  supposing  that  it 
had  power  and  authority  to  order  the  property  to  be  sold  free  of  mort- 
gage; that  the  purchaser  ought  to  have  known  the  law;  ought  to  have 
known  as  well  or  better  than  the  court  what  it  had  power  and  au- 
thority to  do  under  the  statute. 

For  it  is  expressly  provided  in  the  eighth  section  of  the  act,  17th  July, 
1862  (12  U.  S.  Stat.,  592),  "that  the  several  courts  aforesaid  (the  United 
States  district  courts)  shall  have  power  to  make  such  orders,  establish 
such  forms  of  decree  and  sale,  and  direct  such  deeds  and  conveyances 
to  be  executed  and  delivered  by  the  marshal  thereof,*  where  real  estate 
shall  be  the  subject  of  sale,  as  shall  fully  and  efficiently  effect  the  pur- 
poses of  this  act,  and  vest  in  the  purchasers  of  such  property  g^ood  and 
valid  titles  thereto."  And  it  was  under  this  provision  of  the  statute  the 
order  was  made.  It  is  therefore  seen  that  the  court  had  a  general  au- 
thority and  discretion  conferred  on  it  by  the  act.  And  where  a  public 
officer  is  held  out  as  having  authority  to  do  an  act,  or  is  empowered  in 
his  capacity  as  a  public  officer  or  agent  to  make  the  declaration  or  rep- 
resentation for  the  government,  and  which  is  relied  on  as  the  ground  of 
relief,  the  government  is  bound  by  the  acts  and  declarations  of  the 
agent.  (Lee  v.  Munroe,  7  Cranch,  366,  368;  Store's  Agency,  sec.  307a ; 
12  Court  Claims  R.,  24-5.) 

For,  as  is  well  said  by  the  Court  of  Claims  (McKee  v.  The  United 
States,  12  Court  Claims  R.,  527-8;  Thompson's  Case,  9  ib.,  187-11)6): 
*'  Where  a  statute  expressly  defines  the  power  of  an  officer  it  is  notice 
to  all  the  world ;  but  where  a  statute  confides  a  discretion  to  an  officer, 
a  party  dealing  with  him  in  good  faith  may  assume  that  the  discretion 
is  properly  exercised."  And  where  a  discretion  is  conferred  on  an  offi- 
cer and  a  contract  is  made  in  which  he  has  exercised  that  discretion, 
the  validity  of  the  contract  cannot  be  made  to  depend  on  the  degree  of 
wisdom  or  skill  which  may  have  accompanied  its  exercise.  (tJnited 
States  r.  Speed,  8  Wall.,  72,  83;  U  Pet.,  44S;  12  Wheat.,  19;  6  Ell. 
&  B.,  377 ;  25  Eng.  L.  &  Eq.,  114;  1  Wheat.,  4.s9.) 

The  mistake^  then,  must  be  treated  as  the  mistake  of  tbe  government 
and  not  as  the  mistake  of  the  purchaser,  or,  at  least,  it  must  be  regarded 
as  a  mistake  which  was  contributed  to,  and  superinduced  by,  tbe 
mistake  and  misrepresentations  of  the  agents  of  tbe  government,  and 
who  had  an  apparent  authority  and  discretion  in  the  matter. 

And  where  a  party  has  made  a  mistake  to  which  tbe  other  has,  by  his 
acts,  contributed,  even  unintentionally,  the  contract  will  be  rescinded. 
Torrance  vs.  Bolton,  Law  Reports,  14  Eq.,  124;  Fane  V8.  Fane,  L.  R.,  20 
Eq.  Oa,,  698 ;  Torrance  vs.  Bolton,  L.  R.,  8  Ch.  Appls.,  118. 

For  even  an  innocent  misrepresentation  of  law,  as  well  as  a  misrep- 
resentation of  fact,  entitles  the  party  who  is  misled  by  such  misrepre- 
sentation to  relief  both  in  equity  and  at  law. 

In  Evarts  vs.  Strodes,  adm.,  11  Ohio,  488,  and  Drew  vs.  Clarke,  Cooke's 
(Ten.)  R.,  374,  380,  it  was  held  that : 

"  Where  a  contract  is  executed  under  a  mistake  in  point  of  law,  which 
mistake  is  produced  by  the  representations  of  one  of  the  parties,  the 
other  may  be  relieved,  as  well  as  if  the  mistake  was  as  to  a  matter  of 
fact."       . 

In  Jordan  vs.  Stevens,  51  Me.,  78,  83,  it  U  well  said:  "  And  there 
would  be  still  stronger  reasons  for  granting  relief  in  such  a  case,  if  tbe 
party  from  whom  the  property  had  been  obt  lined  had  been  led  into  his 
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mistaJce  of  the  law  by  the  other  party.  Sparks  vs.  White,  7  Hamph.(TeDD.), 
86 ;  Fitzpferald  vs.  Peck,  4  Littell  (Ky.)»  127."  See  also  Freeman  «. 
Curtis,  51  Me.,  140, 

And  in  Brown  vs.  Rice's  adm.,  26  Gratt,  467,  470-1,  it  is  distioctly 
and  clearly  shown  that  a  court  of  equity  will  relieve  for  a  mistake 
brought  about  by  a  misrepresentation  of  the  law. 

And  in  Sn.yder t?«.  May,  7  Harris B.,  238,  the  court  emphatically  says: 
'*  Whatever  doubts  may  exist  in  regard  to  the  power  of  a  court  of  equity 
to  correct  the  mistake  of  a  party  to  a  contract  in  matter  of  law,  there 
can  be  no  question  that  such  mistake  is  the  subject  of  correction  where 
it  is  produced  by  the  representation  of  the  opposite  party.  2  Barr,  122 ;  Drew 
vs.  Clarke,  Cooke,  374.'' 

In  Fane  vs.  Fane,  L.  B.,  20,  £q.  Ca.,  698,  where  a  father,  through  honest 
mistake)  of  law,  represented  to  his  son  that  he  had  a  power  under  a  set- 
tlement to  charge  portions  in  favor  of  his  younger  children  (but  which 
were  in  fact  already  charged),  and  would  give  that  power  up  if  the  son 
would  make  a  resettlement,  it  was  held  that  the  son  who  relied  on  the 
representations  was  entitled  to  have  the  resettlement  set  aside  on  ac- 
count of  the  misrepresentation  and  mistake. 

In  Ex  parte  James  In  re  Condon,  L.  B.,  9,  Ch.  Appls.,  614,  where  a  party 
on  the  demand  of  trustees  in  bankruptcy  paid  over  money,  which  he 
had  received  on  execution  against  the  bankrupt,  under  a  mistake  of  law 
as  to  their  right  to  the  same  (he  supposing  from  the  demand  being  made 
that  they  had  a  legal  right  to  it),  it  was  held  that  he  was  entitled  to  re- 
cover back  the  money. 

In  Wheeler  vs.  Smith,  9  How.,  55,  where  an  executor  through  honest 
mistakeand  misapprehension  of  law  represented  to  the  heir,  on  beingasked 
his  opinion,  that  the  will  was  legal  and  valid  (that  this  was  the  opinion 
of  all  the  lawyers  he  had  consulted,  and  was  his  opinion)  and  that  iu 
the  event  of  a  suit,  which  he  wished  to  avoid,  and  which  would  be  at- 
tended with  trouble,  delay,  and  expense,  the  will  would  be  sustained, 
but  that  if  he  wanted  a  sum  of  money  he  could  have  it  by  way  of  a  settle- 
ment and  compromise,  relief  was  granted  from  a  release  by  the  heir  to  the 
executor  for  $25,000,  notwithstanding  the  heir  had  stated  to  the  executor 
that  in  his  opinion  the  will  was  illegal,  and  that  in  case  of  suit  it  would 
ultimately  be  so  declared,  but  that  he  supposed  he  would  have  to  con- 
sider the  will  legal  and  valid,  and  accept  the  offer. 

This  case  therefore  illustrates  in  a  high  degree  the  extent  to  which  a 
court  of  equity  will  go  in  granting  relief  where  the  party's  conduct  has 
been  mainly  determined  by  the  misrepresentation  of  the  law  through 
innocent  mistake  and  misapprehension  of  the  other  party. 

And  where  the  mistake  of  law  is  mutual,  but  attributable  to  the  agent 
of  the  party  seeking  to  take  advantage  of  it,  equity  will  relieve.  Green 
vs.  Morris,  &c,  1  Beas.  Oh.,  165;  Woodbury,  &c.,  vs.  Charter  Oak  In- 
surance Co.,  31  Conn.,  517;  Fane  vs.  Fane,  L.  B.,  20,  Eq.  Ca.,  C98;  2 
Bibb,  322;  21  Vt.,  129;  2  Gill,  83. 

And  where  parties  deal  with  each  other  under  a  mutual  mistake  as  to 
their  respective  legal  rights  (the  one  supposing  that  he  has  the  le^ 
right  and  the  other  that  he  has  none),  and  the  one  parts  with  nothing 
and  the  other  acquires  or  takes  nothing  by  his  purchase,  equity  will  re- 
lieve. Bingham  vs.  Bingham,  1  Yes.  Sen.,  127;  Hitchcock  vs.  Giddings, 
4  Price  Ex.,  135;  L.  B.,  1,  Ch.  Appl.,  58;  Earl  Beauchamp  vs.  Winn,  L.  B., 
6,  H.  L.,  223,  234:  Jones  vs.  Clifford,  L.  B.,  3,  Ch.  Divis.,  790-2^,  King  vs. 
Doolittle,  1  Head  (Tenn.),  77,  86. 

In  Stewart  vs.  Stewart,  6  CI.  and  Fin.,  968,  Lord  Cottenham,  in  reference 
to  Bingham  vs.  Bingham,  1  Yes.  Sen.,  126,  in  which  the  defendant  had 
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'«old  to  the  plaintiff  an  estate  which  was  in  fact  already  his,  bat  which  both 
parties  under  a  mutual  mistake  of  law  believed  to  belong  to  the  defend- 
ant (and  in  which  the  master  of  the  rolls  decreed  repayment  of  the  pur- 
chase-money saying  it  was  a  plain  mistake),  said:  ^'That  if  it  were 
necessary  to  consider  the  principle  of  that  decree  it  might  not  be  easy 
to  distinguish  that  case  from  any  other  purchase  in  which  the  vendor 
tarns  out  to  have  no  title.  In  both  there  is  a  mistake,  and  the  effect  in 
both  is  that  the  vendor  receives  and  the  purchaser  pays  money  without 
the  intended  equivalent." 

And  in  Champlin  vs.  Layton,  1  Ed.  Ch.,  471, 475,  it  was  held  that  a  con- 
tract entered  into  under  a  mutual  misconception  of  legal  right,  amount- 
ing to  a  mistake  of  law  in  the  contracting  parties,  by  which  the  object 
and  end  of  the  contract  according  to  its  intent  and  meaning  cannot  be 
accomplished,  is  as  liable  to  be  set  aside  or  rescinded  as  a  contract 
foanded  in  mistake  of  matters  of  fact. 

And  in  Lawrence  vs.  Beaabien,  2  Bail.  (S.  0.)  B.^  623,  it  was  heldy  in 
an  elaborate  and  well  considered  opinion,  that  a  mutual  mistake  in  both 
parties  as  to  the  law  was  ground  for  relief  from  the  obligation  of  a  con- 
tract by  which  one  party  acquired  nothing,  and  the  other  neither  parted 
with  any  right  nor  suffered  any  loss,  and  which  ex  wquo  et  bono  oaght 
not  to  be  binding. 

At  pages  647-8  of  the  above  case,  Mr.  Justice  Johnston  well  and 
forcibly  says : 

*'  If  this  proposition  is  to  be  considered  with  reference  to  the  rules  of 
morality,  there  could  be  no  diversity  of  opinion  about  it.  The  plaintiff 
seeks  in  this  action  to  recover  that  which  of  natural  right  belongs  to 
the  defendant.  It  is  an  universal  principle,  foanded  in  reason,  that  no 
one  is  entitled  to  have  or  retain  that  which  ex  cequo  et  bano  belongs  to 
another  ;  a  principle  found  in  every  code,  and  circumscribed  in  its  ap- 
plication only  by  positive  rules  founded  in  the  conveniences  and  necessi- 
ties of  mankind;  and,  when  rightly  understood,  says  Sir  Henry  Finch, 
the  very  maxims  and  priujciples  of  the  positive  law  will  yield  to  it,  as 
to  a  higher  and  more  perfect  law.    Finch's  Law,  Book  1,  Gh.  3." 

And  it  is  now  settled  in  England  that  a  common  mistake  of  a  matter 
of  law  inducing  an  agreement  will  modify  its  effects  in  equity  as  ap- 
plied to  the  true  state  of  the  law,  upon  the  same  principle  as  a  common 
mistake  upon  a  matter  of  fact;  and  that  a  court  of  equity  will  grant 
relief  against  an  agreement  made  under  such  circumstances.  Re  Saxon, 
&c.,  2  John.  &  Hem.,  408,  412;  32  L.  J.,  Oh.,  206;  Stone  vs.  Godfrey,  5 
De  G.  M.  &  G.,  76 ;  23  L.  J.,  Gh.,  769 ;  Ohitty  on  Gout.,  1041,  11th  ed. 

Indeed  J  there  is  no  case  to  be  found  in  the  books  where  a  party  ^  a^  in  this 
ease  J  took  nothing  by  his  pureh4ise^and  the  other  parted  unth  nothing  of  any 
value  J  has  a  court  of  equity  every  refused  relief.  And  this  more  especially 
where  the  purchaser  was  induced  to  make  the  purchase  through  the  mistake 
and  misrepresentation  of  the  law  andfa^ts  by  the  other  party. 

Where  a  vendor  intends  to  sell  and  the  vendee  to  purchase  a  subsist- 
ing title,  but  which  in  fact  does  not  exist,  a  payment  of  the  purchase- 
money  (says  the  Supreme  Gourt  of  the  United  States)  ^'  would  be  a 
payment  without  the  shadow  of  consideration  ;  and  no  court  of  equity 
is  believed  ever  to  have  sanctioned  such  a  principle."  Allen  vs.  Ham- 
mond, 11  Pet.,  71.    See  11  Paige,  277. 

For  a  mutual  mistake  as  to  the  legal  title  of  the  vendor  is  ground  for 
relief.  Flyne  vs.  Gampbell,  6  Mon.,  286 ;  Boulin  vs.  Pollock,  7  Mon., 
26 ;  Smith  vs.  Robertson,  23  Ala.,  312 ;  Irick  vs.  Fulton,  3  Gratt,  193. 

And  it  is  now  well  settled  that  mistake  is  as  good  a  ground  for  re- 
lief in  equity  as  fraud.    Torrance  vs.  Bolton,  L.  B.,  14,  Eq.  Ga.,  124, 132, 
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134;  Lord  St.  Leonards  on  Vendors  and  Purchasers,  14th  ed.,  120; 
Daniel  vs.  Mitchel,  1  Story  K.,  190. 

And  in  a  case  of  a  matoal  or  common  mistake  as  to  title,  although 
there  is  no  fraud,  a  court  of  equity  will  relieve.  Jones  vs.  Clifford,  L. 
E.,  3,  Chan.  Divis.,  779. 

For  a  court  of  equity  can  relieve  against  the  consequences  of  a  mis- 
take of  law  as  well  as  against  mistakes  in  fact.  Stone  r«. Godfrey,  5  D. 
M.  &  G.,  76;  Bullock  vs.  Downes,  9  H.  L.  C,  I;  In  re  Condon,  L.  R.,  9 
Chan.,  609;  Rogers  vs.  Ingham,  L.  R.  3  Ch.  Div.,  357 ;  Be  Saxon,  &c.,  2 
John.  &  Hem.,  408,  412. 

Melish,  L.  J.,  in  Rogers  vs.  Ingham,  L.  R.,  3  Ch.  Div.,  357,  says:  "I 
think  that  no  doubt,  as  was  said  by  Lord  Justice  Turner,  Hhis  court 
has  power  (as  I  feel  no  doubt  it  has)  to  relieve  against  mistakes  in  law 
as  well  as  against  mistakes  in  fact';*  that  is  to  say,  if  there  is  any 
equitable  ground  which  makes  it,  under  the  particular  facts  of  the  case, 
inequitable  that  the  part^'  who  received  the  money  should  retain  it." 

Indeed,  a  court  of  equity  always  relieves  when  '^  the  court  is  of  opio- 
ion  that  it  is  unconscientious  for  a  person  to  avail  himself  of  the  legal 
advantage  which  he  has  obtained."  (Torrance  vs.  Bolton,  Law  Reports, 
8  Ch.  Appls.,  124 ;  4  Dana,  309,  314-318 ;  3  B.  Mon.,  513  ;  1  Met.  (Kv.), 
153 ;  2  ib.,  226, 228 ;  51  Me.,  143 ;  11  Ohio,  488 ;  21  ib.,  127  ;  3  My.  &  K,,  99; 
19  Texas,  303 ;  2  McCord,  Ch.,  455  ;  1  Hills,  Ch.,  251 ;  6  Harr.  &  J.,  500 ; 
1  Ed.  Ch.,  471 ;  2  Bail.  ( S.  C),  623 ;  1  St.  Eq.,  sects.  138».,  13Se.,  138/., 
ISSg.j  and  foregoing  autnorities. 

And  the  right  to  relief  at  law  on  account  of  a  misrepresentation  of 
law,  though  innocently  made,  is  as  clear  as  if  it  were  a  misrepresenta- 
tion of  fact. 

.  In  Garner  vs.  Bird,  57  Barb.,  277,  291,  it  is  well  said :  "  Where  a  party 
acting  under  a  mistake  of  law  or  fact  does  acts  which  mislead  the  ad- 
verse party,  he  is  estopped,  as  well  as  if  he  was  not  acting  ander  such 
mistake." 

And  it  has  been  held  in  England,  upon  naature  consideration,  that  a 
misrepresentation  of  the  law,  though  innocently  made,  will  form  as  valid 
a  ground  for  avoiding  a  contract  as  though  it  were  a  misrepresentation 
of  fact. 

Southall  vs.  Eigg  and  Forman  vs.  Wright,  11  Cora.  Bench  R.,  481, 
492-3. 

At  page  492  of  the  above  authority  Chief  Justice  Jervis  says :  "  Upon 
consideration,  I  am  of  opinion  that  a  plea  alleging  a  failure  of  consider- 
ation may  be  supported  as  well  by  showing  that  the  bill  or  note  was 
obtained  by  a  misrepresentation  of  law  as  by  a  misrepresentation  of 
fact.'' 

But  there  is  still  another  ground  which  demonstrates  the  right  of  peti- 
tioner to  a  return  of  his  money,  which  the  government  obtained  with- 
out any  equivalent  or  consideration,  and  that  is,  that  the  governmeot 
by  accepting  the  money  and  covering  the  same  into  the  Treasury, 
ratified  and  adopted  the  representations  and  acts  of  its  agents  and 
officers,  in  selling  the  property  free  of  mortgage  and  tcarranting  the 
title.  For  certainly,  if  a  party  sells  property  to  another  with  a  rep- 
resentation that  he  sells  it  free  of  mortgage  and  warrants  the  title,  he  is 
bound  by  his  warranty  in  the  deed  to  return  the  purchase-price  when  the 
title  fails. 

The  Judiciary  Committee  of  the  House  of  Bepresentatives,  first  ses- 

*Stone  vs.  Godfrey,  5  D.  M.  ^^  G.,  90. 
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sion  Forty-foartb  Congress,  in  their  report  on  the  claim  of  meoiorialist; 
say: 

Yonr  committee  are  further  of  the  opiDion  that  the  United  States  cannot  rightfally  keep 
the  pnrchase-money  paid  by  the  claimant,  and  now  in  the  Treasury,  for  the  reason  that  the 
same  was  paid  under  a  mistake,  and  for  property  which  the  United  States  had  no  right  to 
sell  or  convey. 

The  government,  through  its  agents,  undertook  to  sell  to  Mr.  Day  property  which  it  did 
not  own  and  had  no  right  to  sell.  It  attempted  through  said  agents  to  make  a  conveyance 
of  the  property,  but  the  conveyance  was  void,  and  pasied  nothing  of  any  value. 

Before  tbe  invalidity  of  the  sale  was  discovered  by  either  party,  the  purchase-money,  less 
costs,  had  been  paid  into  the  Treasury. 

The  officers  and  agents  of  the  United  States  represented  that  they  had  power  and  au 
tbority  to  condemn,  sell,  and  convey  the  said  property,  and  the  United  States  ratified  and 
adopted  their  acts  and  representations  by  receiving  tbe  proceeds  of  the  sale  and  covering  the 
same  into  the  Treasury. 

The  rules  of  law,  that  a  subsequent  ratification  of  an  act  done  as  agent  is  equal  to  a 
prior  authority,  and  that  the  receip|  of  the  proceeds  of  an  unauthorized  sale  is  a  ratification 
and  adoption  thereof,  are  so  well  understooa  as  to  require  no  more  than  a  mere  statement  of 
them. 

And  it  is  equally  well  settled  that  the  law  upon  this  subject  applies  to  the  act  of  the 
sovereign  ratifying  the  act  of  its  officers.  In  Buron  vs.  Denman,  2  Exchequer  R.,  18d.  Baron 
Parke,  in  giving  the  opinion,  after  stating  the  rule  as  between  individuals,  adds  :  "  Such 
being  the  law  between  private  individuals,  the  question  is,  whether  the  act  of  the  sovereign, 
ratifying  the  act  of  one  of  its  officers,  can  be  distinguished.  On  that  subject  I  have  conferred 
with  my  learned  brethren,  and  they  are  decidedly  of  opinion  that  the  ratification  of  the 
Crown,  communicated  as  it  has  been  in  the  present  case,  is  equivalent  to  a  prior  com- 
mand.' 

And  in  Secretary  of  State  of  India  vs,  Sahaba,  13  Moore's  P.  C.  C,  it  is  said  :  '*  If  there 
had  been  any  doubt  upon  the  original  intention  of  the  government,  it  has  clearly  ratified  the 
acts  of  its  agent,  whicn,  according  to  the  principle  of  the  decision  in  Buron  vs,  Denman,  is 
equivalent  to  a  previous  authority." 

In  Fremont  va.  United  States  (2  Court  of  Claims  R.,  476),  it  is  distinctly  held  that  the 
rule  by  which  the  principal  is  bound  by  a  subsequent  ratification  of  the  unauthorized  acts 
of  an  agent  "  is  as  applicable  to  the  contracts  and  obligations  of  the  United  States  as  to 
those  of  individuals."  And  the  same  rule  is  liud  down  in  other  cases  decided  by  the  same 
court. 

In  Reeside  v$.  United  States  (2  Court  of  Claims  R.,  29).  it  is  said  :  "  It  is  the  settled  rule 
of  this  court,  and  the  principle  upon  which  it  was  established,  to  administer  the  same  law 
between  the  government  and  a  claimant  which  is  administered  between  ordinary  suitors." 

In  El  well  V8.  Chamberlain  (31  N.  Y.,  619),  the  court,  in  reference  to  a 
priocipal  taking  the  benefit  of  a  bargain  by  his  agent,  says: 

They  cannot  be  permitted  to  enjoy  the  fruits  of  the  bargain,  without  adopting  all  the 
instruments  emploved  by  the  agent  in  bringing  it  to  a  consummation.        #        *        • 

The  plaintiffs,  therefore,  stand  in  the  same  position  as  if  they  had  made  the  representa- 
tion or  authorized  it  to  be  made. 

These  views  of  the  Judiciary  Committee  are  so  consouant  with  reason 
and  justice,  and  so  well  sustained  by  the  whole  current  of  authority, 
that  it  is  impossible  that  they  can  be  otherwise  than  correct. 

For,  "  where  the  principal  ratifies  a  sale  made  by  the  agent,  by  re- 
ceiving its  fruits,  he  is  thereby  bound  by  the  agent's  representations." 

Wharton  on  Agency,  §  174;  Goneybeare  vs.  New  Brunswick  Land 
Co.,  9  H.  Lds.,  711;  Boss  V8.  Estates  Invest.  Co.,  L.  E.  3  Oh.,  682;  Cen- 
tral  R.  E.  vs.  Kisch,  L.  E.  1  H.  of  Lds.,  99 ;  Oakes  vs.  Tarquand,  L.  B. 
2  H.  L.,  325 ;  Doggett  vs.  Emerson,  3  Story,  700 ;  Eibbe  vs.  Hamilton 
Ids.  Co.,  11  Gray,  163. 

If  a  principal  accept,  receive,  and  hold  tbe  proceeds  or  beneficial  re- 
sults of  a  contract,  he  will  be  estopped  from  denying  an  original  au> 
thority  or  a  ratification.  Bolton  vs.  Hillersden,  1  Ld.  Eaym.,  224  j 
Thorold  vs.  Smith,  11  Mod,,  72;  Byrne  vs.  Doughty,  13  Geo.,  46  ;  John- 
son vs.  Smith,  21  Conn.,  627. 

Where  the  proceeds  of  a  sale  are  taken,  this  is  an  adoption  of  the 
sale.  Brewer  vs.  Sparrow,  7  B.  and  C,  310 ;  Byrne  vs.  Morris,  4  Tyr., 
485.  , 
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And  an  adoption  of  the  agency  in  part  is  adoption  in  toio^  as  the  law 
does  not  permit  a  principal  to  adopt  an  agent's  nnaathorized  act  so  ftf 
as  it  is  beneficial  and  reject  the  residue.  By  adopting  part  he  becomes 
bomid  by  the  whole.  1  Comst.,  433;  10  K  Y.,  325  j  Story  Agency,  sect. 
250;  33  Barb.,  610;  34  K  Y.,  30,  88;  38  Barb.,  634;  8  Pick.,  56;  19 
Pick.,  300;  23  Vt.,  665 ;  14  N.  Hamp.,  145. 

In  Veasie  vs.  Williams,  8  How.,  134, 157,  the  court  says: 

If  a  principal  ratify  a  sale  by  his  aorent,  and  take  the  benefit  of  it,  and  it  afterwards 
turn  out  that  fraud  or  mistake  existed  in  the  sale,  the  latter  may  be  annulled,  and  the  par- 
ties placed  in  statu  quo. 

The  principal  in  such  case  is  profiting  by  the  acts  of  the  aeent ;  and  is  hence  answer- 
able civiliter  for  the  acts  of  the  agent,  however  innocent  himself  of  any  intent  to  defraud. 

Was  the  purchaser  deceived,  and  haa  the  vendor  adopted  the  sale  made  by  deception, 
and  received  the  benefits  of  itt    For,  if  so,  he  takes  the  sale  with  all  ita  burdens. 

Whatever  the  previous  authority  of  the  agent  (says  Wilde,  B.,  in  Udell  va.  Atberton, 
7  H.  &.  Nor.,  172)  whatever  the  principars  own  inno^nce,  he  must,  as  it  seems  to  me. 
adopt  the  whole  contract,  including  the  statements  and  representations  which  induced  it,  or 
repudiate  the  contract  altogether. 

Wherever  an  agent  makes  a  contract  on  behalf  of  his  principal,  whether  with  or  wiAoat 
authority,  the  principal  cannot  approbate  and  reprobate  the  contract.  He  must  adopt  it 
altogether,  or  not  at  all ;  he  cannot  at  the  same  time  take  the  benefit  which  it  confers  and 
repudiate  the  obligation  which  it  imposes. — Bristowe  vs,  Whitmore,  9  House  Lords,  C. 
-391,  per  Lord  Kingsdown. 

In  Brown  vs.  United  States  (6  Court  of  Claims  R.,  171, 197-199),  where 
the  Secretary  of  the  Treasury  retained  and  refused  to  pay  over  a  small 
portion  of  a  judgment  of  the  Court  of  Claims,  under  the  captured  and 
abandoned  property  act,  on  the  ground  that  a  sufficient  amount  had  not 
been  deducted  for  expenses,  and  the  government  was  sued  for  said  bal- 
ance, and  the  defense  was  that  the  government  was  not  liable  to  be  sued 
for  the  acts  of  a  public  officer,  the  court  said : 

This  case  we  think  distinguishable  clearly  from  those  which  spriug  from  the  tort  or  lacfaes 
of  a  public  officer.  It  arises,  not  from  the  wrongful  act  of  the  Secretary,  but  from  tfa« 
continuous  withholding  by  the  defendants  of  the  money  of  the  claimants.  It  is  an  actios 
founded  upon  ratification— the  strongest  ratification  known  to  the  law,  where  the  principal 
comes  into  court  still  holding  that  which  his  agent  took.  It  belongs  to  a  class  where  the 
Jaw  regards  the  principal  as  naving  done  and  still  continuing  to  do  that  which  the  ageat 
did. 

The  government  is  not  liable  like  the  ordinary  principal  for  the  negligence  and  mistakw 
>of  its  agents,  and  their  authority  is  limited  and  defined  by  law,  and  the  law  is  notice  to  t'l 
the  world.  But  that  defense  cannot  prevail  where  the  government  adopts  and  ratifies  the 
mistake,  or  receives  and  accepts  the  benefit  of  the  unantnorized  act. 

Therefore,  it  does  not  lie  in  the  mouths  of  the  defendants  in  this  suit  to  say  that  their  Sec- 
retary's act  was  illegal  and  that  they  are  not  responsible  for  unlawful  acta,  becanae  their 
'Secretary  acted  in  their  name  and  strictly  on  their  behalf,  and  they  have  retained  the  moorT 
which  he  withheld,  &c 

The  government  cannot  therefore  either  at  law  or  in  equity  be  heard 
to  say  that  its  officers  and  agents  had  no  legal  right  or  authority  to  sell 
the  property  free  of  mortgage  and  with  warranty.  It  is  estopped  to  deny 
the  authority  and  warranty  of  the  title  in  the  deed  by  the  receipt  of  the 
price.  By  accepting  the  proceeds  of  the  sale  it  became  as  fully  bound 
for  all  the  acts  and  representations  of  its  officers  in  consummating  the 
Bale,  as  if  it  had  previously  and  expressly  authorized  the  acts  and  rep^^ 
sentations  to  be  made.  The  receipt  of  the  money  was  an  adoption  of 
all  the  acts  and  means  used  in  procuring  it;  for  the  government,  no 
more  than  an  individual,  can  take  the  proceeds  and  benefit  of  an  anau* 
thorized  transaction  without  making  itself  liable  for  all  the  acts  and 
misrepresentations  by  which  the  money  was  obtained,  because  the  receipt 
of  the  proceeds  of  an  unauthorized  transaction  is,  according  to  all  the 
authorities,  a  full  ratification  and  adoption  of  all  the  means  used,  and  of 
-all  the  instruments  employed,  and  of  all  the  misrepresentations  made  in 
-consummating  the  transaction.  .    ^  ^ ^ .  ^ 
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The  government  is  therefore  in  law  as  well  as  in  equity  bound  ta 
return  the  purchaser  his  money,  as  the  same  was  obtained  without  con- 
sideration and  on  representations  and  a  warranty  of  title  which  have 
failed.  For  the  government  to  keep  money  obtained  without  considera- 
tion and  on  representations  and  a  warranty  which  have  failed,  would  be 
intolerable  injustice. 

And  as  petitioner  took  nothing  by  his  purchase,  and  the  government 
parted  with  nothing  of  any  value,  it  would  be  iUegal^  inequitable^  and 
unconseientious  for  the  government  to  keep  money  thus  wrongfully  ob- 
taioed. 

In  the  case  of  Daniel  Stewart,  Congress  provided  by  act,  in  1823,  for 
refunding  money  paid  by  hiqa  to  the  United  States  for  land,  the  title  to 
which  had  failed,  with  interest  at  the  rate  of  6  per  cent,  per  annum  from 
January  29, 1814  (the  time  of  payment),  until  paid.    (0  IJ.  S.  Stat.,  286.) 

So  in  1832,  an  act  of  Congress  directed  the  accounting  officers  of  the 
Treasury  to  refund  Hartwell  Yicks  money  paid  by  him  to  the  United 
States  for  a  tract  of  land  which  was  found  not  to  be  the  property  of  the 
government,  with  interest  at  6  per  cent,  per  annum  from  the  time  of  its 
payment,  May  23,  1818,  until  paid.    (6  U.  S.  Stat.,  623.) 

And  in  1859,  the  Secretary  of  War  was  authorized  by  act  of  Congress 
to  pay  to  Thomas  Laurent,  surviving  partner,  &c.,  the  sum  of  $15,000, 
with  interest  on  the  same  at  the  rate  of  6  per  cent,  per  annum  from  the 
Ilth  November,  1847,  ^'  being  the  amount  paid  by  the  same  firm  on  that 
day  to  Major-General  Winfiield  Scott,  in  the  city  of  Mexico,  for  the  pur- 
chase of  a  house  in  said  city,  out  of  the  possession  of  which  they  were 
since  ousted  by  the  Mexican  authorities."    (II U.  S.  Stat.,  558.) 

In  this  last  case,  it  appears  from  the  report  (House  Eeport  No.  54, 
2d  session  35th  Congress),  that  only  about  one-half  of  the  amount  paid 
was  put  in  the  military  chest  or  paid  over  to  the  government,  and  that 
the  sale  was  without  the  authority  of  law ;  yet,  as  the  party  had  paid 
his  money  in  good  taith  to  the  agent  of  the  Government,  Congress  con- 
sidered that  the  government  was  in  honor  bound  to  refund  the  pur- 
chaser the  whole  amount  of  his  purchase,  with  interest. 

And  the  right  of  petitioner  to  relief  is  still  more  clear  (if  such  a  thing 
were  possible)  by  the  law  of  Louisiana. 

The  Civil  Code  of  Louisiana,  Article  1846  (Yoor.  ed.,  p.  346,  paragraph 
3),  declares  that  ^^  Error  of  law  can  never  be  alleged  as  the  means  of  ac- 
quiring, though  it  may  be  invoked  as  the  means  of  preventing  loss,  or 
of  recovering  what  has  been  given  or  paid  under  such  error. ^ 

Undoubtedly  under  this  express  provision  of  the  Louisiana  code  the 
petitioner  would  be  entitled  to  relief  even  if  there  had  been  no  mistake 
and  no  misrepre49entation  on  the  part  of  the  government  through  its 
own  court. 

For  the  Federal  Government  recognizes  in  all  its  departments  the  stat- 
utes of  the  several  States  and  the  construction  given  to  them  by  the 
State  courts,  as  constituting  rules  of  decision,  except  where  the  Consti- 
tution, treaties,  and  statutes  of  the  United  States  otherwise  expressly 
provide.  (3  Dall.,  344 ;  6  Pet.,  291 ;  13  Pet,  45 ;  7  How.,  1 ;  11  How., 
297  J  12  How.,  361;  20  How.,  1 :  22  How.,  352 ;  4  W^ll.,  203:  Eev.  Stat. 
U.  S.,  136,  sec.  721.) 

It  is  therefore  manifest  that  the  Louisiana  law  alone  must  govern  in 
this  case,  and  not  the  law  of  any  other  State. 

For  there  is  no  such  thing  as  a  common  law  of  the  United  States. 

In  Wheaton  vs.  Peters,  8  Pet,  658,  the  court  says:  "  It  is  clear  there 
cau  be  no  common  law  of  the  United  States.  There  is  no  principle 
which  pervades  the  Union  and  has  the  authority  of  law  that  is  not  em- 
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bodied  ia  tbe  Gonstitutioa  and  laws  of  the  Union.    The  common  law 
can  be  made  a  part  of  our  federal  system  only  by  legislative  adoption. 

When,  therefore,  a  cooimon-law  right  U  asserted,  we  most  look  to  the  State  in  which 
the  controversy  originated. 

There  being,  then,  no  common  law  of  the  United  States,  and  no  such 
law  in  Louisiana,  and  no  statute  of  the  United  States  applicable  to  the 
case,  petitioner  most  unquestionably  would  be  entitled  to  a  retuTu  of 
his  money  under  the  above  provision  of  the  Louisiana  law,  even  if  tbe 
error  of  law  had  been  one  of  his  own  instead  of  the  error  of  the  court. 

But  there  is  another  conclusive  ground  under  the  Louisiana  law  (and 
which  as  we  have  just  seen  must  govern  this  case),  which  entitles  the 
memorialist  to  the  relief  sought,  and  that  is,  that  a  purchaser  at  a  judi- 
cial sale  in  Louisiana  who  is  subsequently  evicted  is  entitled  to  recover 
back  the  purcbase  price. 

The  Civil  Code  of  Louisian  i.  Article 2G21  (page  473,  Voor.  ed.),  is  as 
follows : 

The  purciiAser,  evicted  from  property  purchased  under  execution,  shall  have  his  recourse 
for  reimbursement  against  the  debtor  and  creditor;  but  npon  the  judgment  obtained  joinUj 
for  that  purpose,  the  purchaser  shall  first  take  execution  against  the  debtor,  and  upon  the  re- 
turn of  such  execution  no  property  found,  then  he  shall  be  at  liberty  to  take  out  execution 
against  the  creditor. 

In  Louisiana  there  is  also  an  implied  tcarrantyby  law  in  all  sales,  judi- 
cial as  well  as  conventional. 

ThiB  law  imposes  and  attaches  a  tcarranty  as  a  consequence  to  every 
sale  or  contract  withoot  any  stipulation  to  that  effect.  (13  Louisiana 
Annual  E.,  381;  7  lb.,  561 ;  9  lb.,  297.) 

In  Clark  vs.  O'Neal  (13  Louisiana  Annual  E.,  381,)  the  court  says: 
*<  The  seller  is  bound  to  deliver  and  warrant  the  thing  which  he  sells. 
(G.  C,  2450.)  The  warranty  respects  the  buyer's  peaceable  possession  of 
the  thing  sold  (C.  C,  2451),  and  the  vendor  warrants  the  buyer  against 
the  eviction  of  the  whole  or  a  part  of  the  same."    (O.  C,  2477.) 

And  this  is  tbe  legal  consequence  of  the  sale  even  if  there  be  no  stip- 
ulation respecting  tbe  warranty.  (Civil  Code,  Art.  2501  (2477),  Voor. 
ed. ;  9  Louisiana  Annual  E.,  295,  297.) 

And  this  rule  is  as  applicable  to  Ju<7tcia2  as  conventional  sales.  Tbe 
adjudication  of  property  in  judicial  sales  in  Louisiana,  imports  full  legal 
warranty  without  any  stipulation  to  that  effect.  (Gantreanx  vs.  Boote, 
10  Louisiana  Annual  E.,  137.) 

At  page  139  of  the  above  case  tbe  conrt  says:  '^The  adjudication *of 
the  property  to  the  defendant  at  tbe  probate  sale  imported  full  legal 
warrantee." 

Even  knowledge  of  the  danger  of  eviction  on  the  part  of  a  purchaser 
at  Sk  judicial  sale  does  not  affect  bis  right  to  relief  as  to  the  price,  as  an 
ordinary  purchaser,  when  there  is  a  deficiency  of  quantity  in  tbe  thing 
sold. 

^'That  right,"  says  the  court  in  Hasst^^.  Neville,  3  Louisiana  Ao- 
nnal  E.,  327,  **  exists  even  when  there  was  knowledge  on  tbe  part  of 
tbe  buyer,  unless  excluded  by  a  stipulation  of  non- warrantee,  and  where 
tbe  purchaser  has  expressly  bought  at  his  own  risk  and  peril."  (See 
G.  C,  2481, 1960.) 

In  Scott  vs.  Featherston  (5  Louisiana  Annual  Eeports,  314),  the  oonit, 
in  answer  to  tbe  objections  that  the  purchaser  at  a  judicial  sale  was  aware 
of  tbe  dangers  of  eviction  when  he  purchased  (tbe  property  being  theo 
in  litigation),  and  that  he  therefore  took  the  risk  and  was  not  entitled 
to  warrantee  and  a  return  of  the  price,  said : 
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To  these  propositioDS  we  cannot  assent.  The  sherifiTs  sale  to  Collier  is  in  the  usual 
form,  and  carries  with  it,  of  course,  the  usual  warrantees  of  such  instruments.  The  knowl- 
edge which  purchasers  have  of  the  danger  of  eviction  does  not  deprive  them  of  the  rig^ht  of 
claiming  the  return  of  the  price  after  the  eviction  has  taken  place.  The  right  exists  in  all 
cases,  unless  the  party  evicted,  knowing  the  danger  of  eviction,  took  the  property  without 
warrantee  and  at  his  peril  and  risk.    (C.  C,  2481 ;  C.  P.,  711.) 

And  this  rule  is  fonnded  on  the  express  provisions  of  the  Civil  Code, 
"  and  on  the  moral  maxim  of  the  law,^  '*  that  no  one  oiight  to  enrich  him- 
self at  the  expense  of  another.^    (Civil  Code,  arts.  2505, 1965,  Voor.  ed.) 

Yoar  committee  are,  therefore,  clearly  of  opinion  that  petitioner  is,  ac- 
cording to  every  principle  of  law,  equity,  and  justice,  as  well  as  prece- 
dent, entitled  to  a  return  of  the  purchase-price  ($5,400)  which  he  paid 
for  property  sold  to  him  by  the  government,  with  a  full  warrantee  of  the 
title  in  the  deed^  but  which  title  has  failed,  and  the  purchaser  has  been 
evicted ;  and  accordingly  report  the  accompanying  bill  and  recommend 
the  passage  of  the  same. 
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Mr.  COCKRELL  submitted  the  following 

VIEWS  OF  THP]  MINOEITY. 

The  minority  of  the  Committee  on  Claitna  dissent  from  the  opinion  and  re- 
port of  the  majority  of  tlie  committee  for  the  relief  of  X.  Madison  Day^ 
and  submit  the  following  report : 

This  claim  was  presented  to  the  Forty-foarth  Congress,  and  the  fol- 
lowing report  was  made  by  the  Senate  Committee  on  Claims,  to  wit : 

Mr.  CocKRELL,  from  Ibe  Committee  on  Claims,  submitted  the  followiDgf  report : 

The  Committee  on  Claims^  to  y>kom  was  referrtd  the  claim  of  L,  Madison  Day,  of  New 
OrltanSf  La,^  have  considered  the  samct  and  beg  leave  to  report : 

That  Jadab  P.  and  Joseph  Benjamin,  in  Julj,  1858,  owned  the  sqaares  of  fp'ound  in  Harts- 
ville,  in  Jefferson  Parish,  La.,  and  mortgaged  the  same  to  Mrs.  Anna  D.  Micon,  to  secure  to 
her  the  payment  of  (10,900,  due  in  four  years,  with  8  per  cent,  interest  per  annum,  payable 
quarterly,  which  was  never  paid.    This  mortgage  was  duly  recorded  in  J 858. 

In  1861  Judah  P.  Benjamin  became  secretary  of  state  of  the  so-called  Confederate  States. 
Under  act  of  Congress  of  July  17,  1862,  Cuthbert  Bullitt,  United  States  marshal  for  east- 
ern district  of  Louisiana,  did,  on  December  23,  1864,  seize  said  sauares  of  ground,  as  the 
property  of  Judah  P.  Benjamin,  for  condemnation,  &c. ;  and  on  January  26,  1875,  Rufiia 
Waples,  United  States  attorney  for  said  district,  filed  in  the  United  States  district  court  for 
eastern  district  of  Louisiana,  before  Hon.  Edward  H.  Durell,  judge  of  said  court,  a  libel  of 
iDformatioD,  for  the  condemnation  and  sale  of  said  squares  of  ground,  under  said  act  of 
Oongreas. 

On  January  26,  1865,  by  said  court,  an  order  for  the  publication  of  notice  to  the  owners 
of  said  squares,  requiring  them  to  appear  and  answer  the  information  on  the  13th  day  of 
February,  1865,  was  made,  and  an  order  of  seizure  issued  to  the  marshal ;  both  returned 
executed. 

On  March  18,  1865,  in  said  proceedings,  judgment  of  condemnation  and  forfeiture  of  said 
squares  of  ground  was  rendered,  and  an  order  of  sale  or  writ  of  venditioni  exponas  made, 
and  the  record  thereof  duly  signed  March  24,  1865. 

On  March  27, 1865,  the  writ  of  venditioni  exponas  was  duly  issued  to  the  United  States 
marshal,  ordering  him  to  sell  said  squares  of  ground  **  to  the  highest  bidder  at  public  auc- 
tion, at  the  Merchants  and  Auctioneers'  Exchange,  in  the  city  of  New  Orleans,  within  said 
district,  on  the  4th  day  of  May,  at  12  o'clock  m.,  A.  D.  1865."  At  the  time  and  place  named 
the  United  States  marshal  sold  said  squares  of  ground,  and  L.  Madison  Day,  the  claimant, 
became  the  purchaser  of  lots  63  and  45,  at  the  price  of  $6,100,  having  bid  in  lot  63  at 
$5,400. 

On  the  Ibth  day  of  March,  1865,  Judge  Durell  entered  upon  the  records  of  said  court  a 
rule  of  court,  to  wit :  *'  It  is  ordered  that  in  all  cases  where  real  estate  is  condemned  and 
sold  under  the  act  aforesaid  (referring  to  act  of  Congress,  July  17,  1862),  the  marshal  shall 
cause  all  mortgages  resting  against  the  property  sold  to  be  canceled,  and  shall  attach  the 
certificate  of  the  recorder  of  mortgages  to  the  deeds  given  to  the  purchasers,  showing  the 
cancellation  of  the  same."  The  deed  from  the  United  States  marshal  to  claimant  for  lot  63, 
at  the  price  of  $5,400,  is  dated  May  10,  1865,  and  contains  the  usual  recitals,  and  also  recites 
the  certificate  of  the  recorder,  cancelinjp^  said  mortgage  under  said  rule,  and  said  recorder's  , 
certificate  of  cancellation  is  set  out  in  mil  in  deed,  and  is  dated  May  12,  1865. 

On  Noyember  1,  1864,  £.  Whitmore,  special  agent  of  the  Treasury  Department,  leased 
this  lot  63  to  the  claimant  at  $20  per  month,  from  month  to  month,  and  claimant  Day  took 
possession,  and  continued  in  possession  up  to  the  sale,  and  also,  thereafter,  until  the  deter- 
mination of  the  legal  proceedings  for  the  foreclosure  of  the  mortgage. 

In  tlie  proceedings  under  the  act  of  Congress  of  July  17,  1862,  the  case  was  entitled,  *'  The 
United  States  vs.  Two  squares  of  ground,  property  of  J.  P.  Benjamin." 

In  February,  1868,  the  heirs  of  Mrs.  Micon  began  their  action  in  the  second  judicial  dis- 
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trict  court,  parish  of  JeffersoD,  in  the  State  of  Louisiana,  for  tho  foreclosure  of  the  mortgmc^f 
and  the  sale  of  said  lot  63,  to  satisfy  the  mortgage-debt. 

The  title  of  the  suit  was  **  T.  Micon  et  a1.  vs.  J.  P.  &  J.  Benjamin  and  L.  Madison  Day. '^ 
Service  was  had,  and  the  chiimant  herein,  L.  Madison  Day,  filed  his  Answer,  setting  up  ail 
tho  proceedings  in  the  United  States  district  court,  and  claiming  in  himself  the  absoimte  title 
to  and  ownership  of  said  lot  under  said  proceedings,  condemnation,  sale,  purchase,  and  deed, 
reciting  them  all  fully.  Claimant  Day  also  set  up  title  and  ownership  in  himself  by  reason 
of  a  tax-sale  and  deed  to  J.  Madison  Wells  and  a  deed  from  Wells  to  him,  said  tax-sale  bav- 
ng  been  made  in  October,  1*^64,  for  taxes  186l-*2-'3. 

March  6,  18()9,  a  final  trial  was  had  before  Judge  Don  A.  Pardee,  and  judgment  rendered 
for  plaintiffs,  T.  Micon  et  al.,  ordering  *'  that  the  defendants,  Judah  P.  Benjamin  and  Joseph 
Benjamin,  be  condemned  in  solido  to  pay  the  plaintiffs  the  sum  of  $IO,(XX),  with  interest 
thereon  from  January  J,  1662,  at  the  rate  of  10  per  cent,  per  annum,  with  coats  of  this  suit: 
and  it  is  further  ordered,  adjudged,  and  decreed  that  the  plaintiffs  have  a  lien  and  privilege 
on  the  property  described  in  the  petition,  in  accordance  with  said  mortg^age  in  said  petition 
desciibed,  and  that  the  defendant,  L.  Madison  Daj,  surrender  and  abandon  the  said  prop- 
erty within  ten  days  from  the  signing  hereof,  unless  he  prefer  to  and  does  pay  the  amount 
of  this  judgment  and  costs.  Judgment  signed  April  1,  m69,  by  Don  A.  Pardee,  judge  sec- 
ond judicial  district,  Louisiana.*' 

Claimant  Day  moved  for  a  new  trial,  which  being  overruled,  he  appealed  to  the  snpreme 
court  of  the  State  of  Louisiana. 

December  J  8, 1871 ,  the  appeal  was  heard  by  the  snpreme  court  and  the  judgment  affirmed. 
The  opinion  of  the  court  was  delivered  Mr.  Justice  Howell  and  concurred  in  by  Chief  Jus- 
tice Ludeling  and  Justices  Howe  and  Wyly,  and  a  dissenting  opinion  was  delivered  by 
Mr.  Justice  Taliaferro. 

From  this  judgment  of  the  supreme  court  of  Louisiana  a  writ  of  error  was  sued  ont  of  the 
Supreme  Court  of  the  United  States,  and  at  the  October  term,  1873,  the  csose  was  heard  in 
the  United  States  Supreme  Court,  and  the  judgment  affirmed.  The  opinion  was  delivered 
by  Mr.  Justice  Strong.  No  dissenting  opinion.  The  money  arising  from  the  sale  by  the 
marshal,  less  costs,  was  paid  into  the  Treasury  of  the  United  States. 

The  claimant,  L.  Maaison  Day,  in  his  petition  for  relief  sets  up  the  proceedings  aforesai  \ 
and  that,  relying  on  the  title  thus  acquired  from  the  United  States,  he  made  valuable  in- 
provements  and  repairs  upon  the  property,  and  before  he  had  any  reason  or  cause  tosnspect 
or  believe  that  said  title  ever  could  or  would  be  questioned  by  any  one,  amouDting  to  th* 
sum  of  about  $5,000,  and  that  the  mortgage  debt  with  accrued  interest  amounts  to  about 
120,000,  and  that  he  is  compelled  to  abandon  said  property,  and  prays  for  all  sueh  geneni 
and  equitable  relief  as  mav  seem  just  and  proper. 

A  printed  copy  of  all  the  proceedings  and  judgments  in  all  the  courts  accompanies  the 
petition. 

There  has  also  been  presented  to  the  committee  a  printed  brief  of  the  points  and  anthoritics 
relied  upon  by  the  claimant.  These  points  are  substantially  the  same  set  up  by  claimaat  in 
his  answer  in  the  proceedings  under  the  mortgage,  and  have  all  been  passed  upon  adrenely 
to  the  claimant  by  the  highest  judicial  tribunal  of  the  country. 

The  main  points  are  that,  under  the  act  of  Congress  of  July  17, 1862,  and  the  proceedings 
had  thereunder,  the  '*  property  Itself  became  rested  in  the  United  States,  and  the  sale  merely 
converted  into  money  that  which  was  the  property  of  the  goremment  before " ;  and  that 
'*  this  property  of  the  United  States  was  sold  to  Mr.  Day,  free  from  incambrances,  all  mort- 
gages having  been  canceled  by  order  of  the  court";  that  **itha8  been  settled  law  for 
nearly  three  hundred  years  that  the  mortgagee  of  lands  forfeited  to  the  Crown  mast  make 
demand  at  the  exchequer,  and  not  upon  the  land  "  ;  and  that  **  in  proceeding  in  mi,  it  is 
the  property  itself  which  is  sold  " ;  and  that  **  a  purchaser  under  a  proceeding  tii  rem  took  a 
good  title  to  the  property  condemned  and  sold  as  against  all  the  world  " ;  and  that  "the  title 
to  the  property  which  Mr.  Day  bought  of  the  United  States,  and  which  they  guaranfteed. 
hss  failed^';  and  that  **  in  such  cases  the  vendee  of, such  property  always  recoTers  from  the 
vendor  the  money  which  he  has  paid  as  the  purchase  price  "  ;  and  '*  having  lost  the  prop- 
erty, he  asks  of  Congress  to  return  him  the  money  paid  therefor." 

Under  article  3,  section  3,  clause  2,  of  the  Constitution,  it  is  provided  **  That  Congress 
shall  have  power  to  declare  the  punishment  of  treason,  but  no  attainder  of  treason  shall  woii 
corruption  of  blood  or  for  feiture,  except  during  thelife  of  the  person  attainted." 

Under  the  act  of  Congress,  July  17,  J  862,  and  the  joint  resolution  of  the  same  date,  explan- 
atory thereof,  "  only  the  life-estate  of  the  person  for  whose  offense  the  land  had  been  seised 
was  subject  to  condemnation  and  sale."  So  the  Supreme  Court  held  in  this  ease.  The 
same  court  further  decided  that  *'  that  act  [referring  to  the  act  of  Oon^ss]  for  the  purpose 
of  insuring  the  speedy  termination  of  the  rebellion,  authorised  the  seizure  of  all  the  estate 
and  property,  money,  stocks,  credits,  and  effects  of  six  classes  of  persons  described  in  the 
fifth  section  ";  '*  so  the  sixth  section  directed  the  seizure  of  all  the  estate  and  propeity  of  the 
persons  described  in  that  section.  It  was  not  any  property  in  which  the  persons  described 
in  these  two  sections  might  have  an  interest  that  was  made  subject  to  seixnre,  bnt  it  wt'' 
their  estate  and  property,  their  interest  in  it,  whatevef  that  interest  might  be." 
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This  decision  settles  the  fact  that  Mr.  Day  parchased  onlj  the  interest  of  Jadah  P.  Benja* 
min  in  the  property  sold,  whatever  that  interest  was. 

The  evidence  shows  that  Mr.  Day  knew  the  property — was  occupying  it  when  the  proceed- 
ing's for  condemnation  were  instituted ;  knew  of  the  mortgage,  and  also  of  the  attempted 
cancellation  thereof  under  the  rule  of  the  court,  and  knew  what  interest  Mr.  Benjamin  had 
in  the  property,  and  bought  at  his  own  risk.    The  rule  * 'caveat  emptor  "  applies. 

Tour  committee  submit  that  the  prayer  of  the  petitioner,  Mr.  Day,  be  not  gpranted,  and 
therefore  ask  to  be  discharged  from  its  further  consideration. 

After  the  foregoing  report  was  made  to  and  adopted  by  the  Senate, 
it  was  reconsidered  and  recommitted  to  the  Committee  on  Claims,  when 
a  favorable  report  by  a  majority  of  the  committee  was  made  by  Senator 
Jones,  of  Florida.  In  the  House  of  Representatives  of  the  Forty-fourth 
Congress,  a  favorable  report  was  made  by  a  majority  of  the  Judiciary 
Committee;  and  a  minority  report  of  the  same  committee  was  also 
made,  which  is  as  follows,  to  wit: 

Mr.  HURD,  from  the  Committee  on  the  Judiciary,  submitted  the  following  as  the  views  of 
the  minority,  to  accompany  bill  H.  R.  2831 : 

The  minority  of  the  Committee  on  Ute  Judiciary,  to  whom  was  referred  the  memorial  of  L.  Mad- 
ison Day^  would  report  that  they  are  unable  to  agree  with  t}te  majority  of  said  committee  in 
recommending  the  payment  of  the  claim^  the  suhject-matter  of  said  memorial,  for  the  reasons 
herein  set  forth: 

From  the  statement  of  facts  appearing  in  the  memorial,  it  seems  that  in  certain  proceed- 
ings had  in  the  courts  of  the  United  States  for  the  district  of  Louisiana,  under  the  confisca- 
tion act  of  July  17,  1862,  the  memorialist  acquired,  by  purchase  at  judicial  sale,  certain 
property  of  J.  P.  Benjamin,  for  the  sum  of  $5,400. 

A  mortgage  had  been  executed  upon  the  property  by  J.  P.  Benjamin  prior  to  the  com- 
mencement of  the  proceedings  aforesaid,  but  at  no  time  during  their  pendency  had  notice 
of  that  fact  been  communicated  to  the  mortgagee  or  his  representatives.  ^ 

By  an  order  entered  of  record,  made  by  the  judge  of  the  district  court  of  the  United  States 
for  that  district,  it  was  declared  that  property  previously  encumbered,  sold  under  confisca- 
tion proceedings,  should  be  conveyed  free  from  such  incumbrances.  This  property  was  in- 
cluded in  this  general  order ;  and  before  the  delivery  of  the  deed  to  the  memorialist,  in  pur- 
suance of  said  order,  the  mortgage  aforesaid  was  erased  from  the  record. 

The  memorialist  avers  that  he  had  no  actual  notice  of  the  existence  of  the  mortgage  until 
after  the  sale,  and  at  the  time  the  deed  was  delivered  to  him. 

Afterwards,  proceedings  were  instituted  in  the  State  courts  to  enforce  the  mortgage,  and 
it  was  decreed  that  the  mortgagee,  having  had  no  notice  of  the  proceedings  under  the  con- 
fiscation act,  was  not  .affected  by  them,  and  that  the  lien  of  the  mortgage  ramained  not- 
withstanding it  had  been  erased  from  the  public  records.  The  case  was  carried  by  appeal 
to  the  supreme  court  of  the  State,  and  by  writ  of  error  to  the  Supreme  Court  of  the  United 
States,  and  in  both  tribunals  the  judgment  of  the  inferior  court  was  affirmed.  In  conse- 
quence of  these  decisions,  the  memorialist  was  evicted  from  the  property,  of  which  he  had 
taken  possession,  and  he  now  prays  Congress  that  the  money  paid  by  him  at  the  sale  for 
said  property  be  returned  by  the  United  States. 

The  claim  is  based  upon  the  two  propositions,  (1)  that  he  had  no  actual  notice  of  the  in- 
cumbrance when  he  made  the  purchase,  and  (2)  that  he  relied  upon  the  order  of  the  dis- 
trict court  directing  that  all  property  should  be  sold  under  the  confiscation  act  free  from  in- 
cumbrance, and  the  erasure  of  the  mortgage  made  by  the  officers  of  the  court  in  pursuance 
of  such  order. 

As  to  the  first  proposition,  little  need  be  said.  It  proceeds  upon  the  assumption  that  actual 
notice  of  the  incumbrance  was  required  in  order  to  affect  the  property  with  the  lien  after 
the  purchase.-  But  this  is  not  true  in  any  county  where  registry-laws  prevail.  The  con- 
structive notice  which  registration  gives  is  equivalent  to  the  actual  notice  which  knowledge 
of  the  existence  of  the  incumbrance  brings,  so  that  whatever  may  have  been  the  fact  as  to 
what  the  memorialist  knew  of  the  condition  of  the  title,  he  must  be  held  conclusively  to 
have  known  through  the  public  records  of  the  existence  of  the  incumbrance,  and  to  have 
purchased  subject  to  its  licn,  unless  the  order  of  the  court  above  referred  to  changed  the  re- 
lation of  the  purchaser  to  the  property. 

But  it  was  held  by  the  courts  of  highest  resort,  both  in  the  State  and  United  States,  that 
such  order  was  void,  and  did  not  release  the  property  from  the  incumbrance,  and  that  the 
purchase  must  bd  regarded  as  having  been  made  subject  to  its  lien. 

It  follows,  then,  that  if  the  memorialist  be  entitled  to  the  money  paid  at  all,  it  must  be 
upon  the  ground  that  he  relied  upon  the  order  of  the  court  directing  the  property  to  be  sold 
free  from  incumbrance,  and  the  erasure  from  the  recoids  of  the  mortgage  in  pursuance  of 
such  order.    But  as  the  order  was  void,  the  question  arising  jn  this  connection  is.  Can  money 
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paid  nnder  an  order  void  in  law  be  recovered  back  ?     In  other  word^.  Can  oionej  be  recot- 
ered  back,  paid  under  a  mistake  of  the  law  ? 

Upon  this  point  the  anthoritieA  are  uniform. 

The  rule  is  stated  in  Kerr  on  Fraud,  p.  402,  "But  it  appears  from  the  antboriiies  to  be  <s* 
tabiished,  in  equity  as  well  as  at  law,  that  money  paid  under  a  mistake  of  the  law,  with  full 
knowledge  of  all  the  facts,  is  not  recoverable  ;  ana  that  a  promise  to  pay,  upon  a  suppo^eJ 
liability  and  in  igrnorance  of  the  law,  will  bind  the  party/' 

As  illustrative  of  the  operation  of  the  rule,  the  case  of  Campbell  rs.  Carter  (14  111.,  '^<\ 
in  some  respects  similar  to  the  present,  is  submitted.  It  was  there  held,  *'  That  a  party  hav- 
ing constructive  thouprh  not  actual  notice  of  judgments,  over  which  be  has  priority  by  yirtae 
of  a  mortgage,  and  taking  an  assignment  of  the  equity  of  redemption  and  thereby  mergio^ 
the  mortgage,  acts  under  a  mistake  as  to  his  legal  rights,  and  cannoUhave  relief." 

In  that  case  it  was  said,  '*  It  may  be  that  Farwell  entered  into  the  arrangement  nnder  the 
belief  and  expectation  that  he  woald  acquire  an  unincumbered  title  to  the  lot.  Bat  that 
would  not  change  the  legal  aspect  of  the  case.  It  would  only  show  that  the  arrangement 
was  imprudently  made.  A  court  of  equity  will  not  interfere  to  relieve  a  party  from  the 
effect  of  an  injudicious  bargain.  The  fact  that  Farwell  had  no  actual  knowledge  of  the 
bank  judgments  forms  no  basis  for  equitable  relief.  He  had  constructive  notice  of  their 
existence,  and  that  bound  him  as  effectually  as  would  express  notice.  He  must  be  deemed 
to  have  acted  upon  full  knowledge  of  these  judgments.  -  It  was  his  own  fault  if  he  did  Dot 
obtain  the  information  before  concluding  the  legal  arrangement,  He  acted  upon  a  misap- 
prehension of  his  legal  rights  and  not  upon  a  mistake  of  the  facts." 

In  Kenyon  vs.  Wiltz  (20  Cal.,  637,)  relief  was  refused  to  a  party  who  had  acquired  titl« 
to  a  property,  believing  that  a  certain  mortgage  which  had  been  placed  upon  it  was  invalid, 
but  which  turned  out  to  be  a  valid  incumbrance.  The  opinion  as  to  the  invalidity  of  the 
mortgage  was  based  upon  a  misapprehension  of  a  decision  of  the  Supreme  Court 

By  applying  this  rule  to  the  present  case,  there  seems  to  be  no  escape  from  the  conclc* 
sion  that  the  memorialist  is  not  entitled  to  the  money  claimed.  It  is  not  pretended  that  be 
was  mistaken  as  to  any  fact  in  the  transaction.  He  knew,  actually  or  conatractively,  the 
whole  history  of  the  title  of  the  property,  and  of  the  proceedings  nnder  which  he  b^roe 
the  purchaser.  He  has  mistaken  nis  legal  rights  under  the  order  made  by  the  coart. 
He'  knew  there  was  a  mortgage  upon  the  property ;  he  knew  that  the  mortgagee  had  DOt 
been  notified  of  the  confiscation  proceedings  ;  nevertheless,  he  sought  in  that  ez-ptrte  man- 
ner to  divest  the  mortgagee  of  his  rights  through  an  order  which  was  void  in  law.  His  mie- 
take  is  wholly  one  of  Jaw,  and  if  ever  the  rule  is  to  be  applied  that  money  paid  under  bqcIi 
mistake  shall  not  be  recovered  back,  it  should  be  applied  here. 

Very  much  is  said  in  the  argument  of  the  memorialist  as  to  the  doctrine  of  agency,  and  of 
the  ratification  by  the  principal  of  the  agent's  acts,  in  order  to  establish  the  doctrine  that 
the  government  has  made  as  its  own  the  acts  of  its  officers  in  Louisiana.  Bat  admittiof 
all  that  may  be  claimed  upon  this  point,  it  does  not  change  the  fact  that  here  nooney  has  bc«n 
paid  under  mistake  of  law,  and  is  sought  to  be  recovered  back.  The  applicability  of  the  doc- 
trine of  agency  to  this  case  is  not  apparent.  If  payment  of  money  unoer  mistake  of  law  be 
made  directly  to  a  principal,  it  cannot  be  recovered  back ;  upon  what  view  can  a  recovery 
be  had  if  such  payment  be  made  to  an  agent  whose  act  is  afterward  ratified  by  theprincipalT 
The  transaction  in  this  case  is  admitted  to  be  with  the  Government  of  the  United  States,  and 
the  rules  governing  that  transaction  are  the  same,  whether  it  is  had  directly  with  the  gov- 
ernment  or  through  its  agents  in  Louisiana.  The  ratification  by  receipt  of  the  mooej,  of 
what  was  done  by  the  government  agentA,  does  not  change  the  rules  of  law  governing  the 
case,  but  applies  those  rules  to  the  Government  of  the  United  States  and  the  memorialist 
as  the  real  parties,  leaving  out  of  sight  the  officers  acting  in  the  matter. 

It  is  said  that  by  the  code  of  Louisiana  the  rule  is  different  from  that  which  has  bepn 
stated.  By  section  590  of  that  code  it  is  provided  that  •*  error  of  law  can  never  be  alleged 
as  the  means  of  acquiring,  although  it  may  be  invoked  as  the  means  of  preventing  a  lots 
or  recovery  which  has  been  given  or  paid  under  such  error." 

But  it  must  be  remarked  that  the  proceedings  in  this  case  were  instituted  in  the  courts  of 
the  United  States,  were  governed  by  the  provisions  of  the  statutes  of  the  United  States, 
and  were  determined  by  the  principles  prevailing  in  its  judicial  tribunals.      * 

The  doctrine  that  mistakes  of  law  are  not  remediable,  and  that  money  paid  under  such 
mistakes  cannot  be  recovered  back  has  always  prevailed  in  the  United  States  courts.  (See 
Hunt  r5.  Bousamier,  1  Peters,  15 ;  Bank  of  the  United  States  vs.  Daniels,  Peters,  55 ;  Rail- 
road ts.  Soutter,  13  Wall.,  524.)  It  is  by  this  rule  that  the  present  ease  must  be  governed, 
and  not  the  provision  of  the  Louisiana  code. 

But  even  in  Louisiana,  in  order  that  the  **  error  of  law  "  should  avail  to  entitle  a  person 
to  recover  back  money,  it  should  be  error  into  which  a  person  has  innocently  and  with  hun- 
est  purpose  fallen. 

But  now  can  the  memorialist  be  said  to  have  been  honestly  in  error  when  he  made  the 

Eurchase  or  accepted  the  deed  with  the  intention  of  depriving  the  mortgagee  of  his  lien,  and 
as  for  years  insisted  upon  a  void  order  to  prevent  a  restoration  to  him  of  his  rights? 
It  is  said  that  it  is  inequitable  for  the  government  to  retain  the  money  obtained  nnder  such 
circumstances.     It  has  already  been  seen  that  equity  will  not  relieve  an  individoal  aoder 
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similar  circamstances ;  and  npon  wbat  priqciple  should  a  different  rale  applj  to  the  govern- 
ment dealing  with  individuals  t  In  almost  every  case  some  hardship  must  be  occasioned, 
but  the  rule  is  established  not  to  inflict  the  hardship,  but  to  prevent  greater  evils.  Public 
policy  requires  that  men  should  know  the  law ;  if  ig^norance  of  its  provisions  can  be  a 
ground  of  relief,  courts  will  be  filled  with  interminable  litigations,  and  the  time  of  the  offi- 
cers of  the  government  will  be  consumed  in  hearing  claims  based  upon  such  propositions. 
Chancellor  Kent  (Lynn  v.  Richards,  2  Johnson's  Ch.,  page  f>2)  says  '*  everpr  man  is  to  be 
charged  at  his  peril  with  a  knowledge  of  the  law.  There  is  no  other  principle  that  is  safe 
and  practicable  in  the  common  interest  of  mankind.*' 
The  minoritj  of  your  committee,  therefore,  recommend  the  rejection  of  the  claim. 

FRANK  H.  KURD. 

J.  PROCTOR  KNOTT. 

WM.  P.  LYNDE. 

The  claim  was  presented  to  the  present  Congress,  no  final  action 
having  been  had  in  either  the  Senate  or  Hoase  of  Kepresentatives  dar- 
ing the  Forty-fourth  Congress.  The  decision  of  the  Sapreme  Coart  of 
the'  United  States  is  as  follows,  to  wit : 

SUPREME  COURT  OP  THE  UNITED  STATES. 

Nos.  180,  479,  and  532.— October  Term,  1873. 

L.  Madison  Day,  plaintiff  in  error, 

vs, 
Thompson  Micon,  Susan  Virginia  Micon  (the  widow  of 
Georf^e  P.  Ring),  Augnstin  Micon,  and  Richard  W.  and 
William  H.  Micon,  minors,  hy  their  tutor,  Auf^ustin  Micon, 
and  the  heirs  at  law  of  Willie  Anne  Micon,  deceased,  to  wit, 
Augastine,  Susan  Virginia  (widow  of  Ring),  Thompson,  Rich- 
ard W.,  and  William  H.  Micon. 


,  In  error  to  the  supreme 
court  of  the  State  of 
Louisiana. 


Joseph  Brugere,  plaintiff  in  error 
Alfred  Slidell  et  al..  heirs  of  John  Slidell,  deceased. 

Edward  Heath,  plaintiff  in  error, 
Alfred  Slidell  et  al..  heirs  of  John  Slidell,  deceased.  . 

Mr.  Justice  Strong  delivered  the  opinion  ot  the  court. 

Most  of  the  questions  in  this  case  were  settled  adversely  to  the  claims  of  the  plaintlfl  in 
error  by  our  decision  of  Bigelow  vs.  Forrest  (9  Wallace,  339).  We  then  determined  that 
under  the  act  of  Congress  of  July  17,  1862,  known  as  the  coniiscatiOQ  ftct,  and  the  Joint  res 
olution  of  the  same  date  explanatory  thereof,  only  the  life  estate  of  the  person  K)r  whose 
offenae  the  land  had  heen  seized  was  subject  to  condemnation  and  sale.  We  also  determined 
that  nothing  more  was  within  the  jurisdiction  or  judicial  power  of  the  district  court,  and 
that,  consequently,  a  decree  condemning  the  fee  could  have  no  greater  effect  than  to  subject 
the  life  estate  to  sale.  This  in  effect  disposes  of  the  present  case.  It  is  insisted,  however, 
the  supreme  court  of  Louisiana  erred  in  holding  that  the  property  condemned  and  sold 
remained  in  the  hands  of  the  purchaser  at  the  sale  subject  to  the  mortgage  given  in  1858  to 
the  ancestor  of  the  defendants  in  error.  The  argument  rests  upon  a  misconception  of  the 
act  of  1862.  That  act,  for  the  purpose  of  insuring  the  speedy  termination  of  the  rebellion, 
aathorized  the  seizure  of  all  the  estate  and  property,  money,  stocks,  credits,  and  effects  of 
six  classes  of  persons  described  in  the  fifth  section.  The  persons  designated  in  those  sev- 
eral classes  were  either  officers  in  the  army  or  navy  of  the  rebels  in  arms  against  the  Gov- 
ernment of  the  United  States,  or  officers  of  the  so-called  Confederate  States^  or  agents 
thereof,  or  officers  or  agents  of  some  one  of  the  States  of  that  confederacy,  or  persons  who 
gave  aid  and  comfort  to  the  rebellion.  So  the  sixth  section  directed  the  seizure  of  all  the 
estate  and  property  of  the  persons  described  in  that  section.  It  was  not  any  property  in 
which  the  persons  described  in  these  two  sections  might  have  an  interest  that  was  made 
subject  to  seizure,  but  it  was  their  estate  and  property,  their  interest  in  it,  whatever 
that  interest  might  be.  The  act  manifestly  contemplated  no  seizure  of  anything  more  than 
that  which  belonged  to  the  offending  person,  and  the  thing  seized,  or  its  proceeds,  was  by 
the  fifth  section  directed  to  be  applied  for  the  use  of  the  Army  of  the  United  States.  If,  now, 
we  proceed  to  the  seventh  section,  it  will  appear  plainly  that  only  that  which  was  seized, 
seized  lawfully  in  accordance  with  the  directions  of  the  two  preceding  sections,  was  made  the 
subject  for  condemnation  and  sale.  That  section  commences  thus :  **  That  to  secure  the  con* 
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demnatioD  and  sale  of  any  such  propertfft  after  the  same  shall  have  been  seized,  so  that  it 
may  be  made  available  for  the  purpose  aforesaid,  proceedings  in  rem  shall  be  iostitoted  ia 
the  name  of  the  United  States  in  any  district  court  thereof,  or  in  anv  territorial  court,  or  in 
the  United  States  district  court  for  the  District  of  Columbia,  within  which  the  propeTtj 
above  described  or  any  part  thereof  may  be  found,"  &c.  What  property  is  this  thus  brou^t 
within  the  jurisdiction  of  the  district  court  t  Beyond  doubt  the  property  which  had  been 
seized,  that  is,  the  estate  and  property  of  the  offending  person,  and  no  otbfsr.  If  it  was  a 
term,  or  an  estate  at  will,  or  a  life  estate,  or  an  estate  in  joint  tenancy  or  in  com- 
mon, whatever  it  was,  it  was  the  subject  alike  of  seizure  and  of  condemnation.  It 
is  true  proceeding^  in  rem  were  ordered  to  be  instituted  in  the  district  court,  but  the 
question  remains,  what  was  the  res  against  which  the  proceedings  were  directed?  The 
answer  must  be,  that  which  was  seized  and  brought  within  the  jurisdiction  of  the 
court.  A  condemnation  in  a  proceeding  in  rem  does  not  necessarily  exclude  all  claim  to 
other  interests  than  those  wbich  were  seized.  In  admiralty  cases  and  fn  revenue  cases, 
a  condemnation  and  sale  generally  pass  the  entire  title  to  the  property  condemned  and  sold. 
This  is  because  the  thing  condemned  is  considered  as  the  offender  or  the  debtor,  and  is 
seized  in  entirety.  But  such  is  not  the  case  in  many  proceedings  which  are  in  rem.  De- 
crees of  courts  of  probate  or  orphans*  courts,  directing  sales  for  the  payment  of  a  decedents 
debts  or  for  distribution,  are  proceedings  in  rem.  So  are  sales  under  attachments  or  pro- 
ceedings to  foreclose  a  mortgage  quasi  proceedings  in  rem,  at  least.  But  in  none  of  these 
cases  is  anything  more  3o]a  than  the  estate  of  the  decedent  or  of  the  debtor  or  the  mort- 
gagor in  the  thing  sold.     The  interests  of  others  are  not  cut  off  or  affected. 

If  then,  as  we  hold,  the  property  and  estate  of  J.  P.  Benjamin  was  all  that  was  seized,  or 
all  that  could  be  seized  and  condemned  in  these  confiscation  proceedings,  those  who  held 
other  interests  in  the  land  were  not  bound  to  come  in  and  assert  their  claims.  Their  inter- 
ests did  not  pass  to  the  purchaser  at  the  sale,  and  they  remain  unaffected  by  the  decree  oi 
condemnation  and  the  sale  thereunder. 

There  is,  therefore,  no  error  in  the  judgment  of  the  supreme  court. 

Judgment  affirmed. 


Nos.  479  and  53^^. 

Both  these  cases  are  controlled  by  the  decisions  made  in  Bigelow  vs.  Forrest,  9  Wallace, 
339,  and  in  Day  vs.  Micon  et  al.^  just  decided. 
Judgment  in  both  cases  affirmed. 

D.  W.  MIDDLETON, 
C.  5.  C.  U.  S. 

When,  the  act  of  July  17, 1862,  passed  Congress,  President  LiDcoln 
prepared  a  veto  message,  but  the  joint  resolution  of  the  same  date  also 
passed,  and  President  Lincoln  signed  both,  and  communicated  to  Con- 
gress a  message,  as  follows,  to  wit : 

Fellate-eitizens  of  the  Senate  and  House  of  Representaiives : 

Considering  the  bill  for  **An  act  to  suppress  insurrection,  to  punish  treason  and  rebellion, 
to  seize  and  confiscate  the  property  of  reoels,  and  for  other  puq>08es,"  and  the  joint  resolo- 
tion  explanatory  of  said  act,  as  being  substantially  one,  I  nave  approved  and  signed  both. 
Before  1  was  informed  of  the  resolution,  I  had  prepared  the  draugnt  of  a  message,  stating 
objections  to  the  bill  becoming  a  law,  a  copy  of  which  draught  is  herewith  submitted. 

*' ABRAHAM  LINCOLN." 

The  property  over  which  this  claim  arises  belonged  to  Judah  P.  Ben- 
jamin and  Joseph  Benjamin,  each  owning  the  undivided  one-half  part  of 
said  ground  designated  as  lot  63. 

The  proceedings  for  confiscation  were  against  Judah  P.  Benjamin 
alone.  Claimant  based  his  title  on  the  deed  of  the  United  States  mar- 
shal, under  a  sale  made  on  May  4, 1865,  and  also  on  a  deed  from  the 
sheriff  to  J.  Madison  Wells  under  a  sale  for  delinqumt  taxes  made  on 
October  8, 1864,  and  a  conveyance  by  said  Wells  to  him  under  date  of 
March  25,  1865. 

The  tax-title  was  the  prior  title.  Claimant  states  that  he  *<  wa9  not 
aware  of  the  fact  that  Joseph  Benjamin  ever  owned  one-half  of  the  property 
in  question  or  that  any  other  person  had  any  interest  in  the  property  but  J. 
P.  Benjamin  ;  tra«  not  aware  that  Mrs.  Anna  Micou  had  a  mortgage  upon 
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that  property  ;  had  no  knowledge  of  any  mortgage  existing  upon  that  prop- 
erty tchatever,  until  th^  marshaVs  deed  with  a  certificate  of  erasure  annexed 
to  said  deed  wa^  delivered  to  me,^ 

The  facts  are  that  Judah  P.  Benjamin  and  Joseph  Benjamin  acquired 
the  title  by  conveyance  duly  entered  of  record,  and  dated  April  30, 
1853,  and  containing  these  words,  "  To  the  said  Judah  P.  Benjamin  and 
Joseph  Benjamin,  each,  the  undivided  half  part  of  square  No.  sixty- 
three"  and  the  mortgage  given  by  said  Judah  P.  Benjamin  and  Joseph 
Benjamin  to  Mrs.  Micou,  is  dated  July  23,  1853,  was  duly  entered  of 
record,  which  contained  these  words,  following  the  description  of  said 
property, ''  which  square  of  ground  was  acquired  by  the  said  mortgagors 
by  purchase  from  George  May  in  the  prcportion  of  one  undivided  Jialf 
eachy  by  an  act  passed  before  Theodore  D.  Stark,  a  notary  public  in  this 
city,  on  the  thirtieth  day  of  April,  eighteen  hundred  and  fifty-three.'' 

Claimant  entered  into  possession  of  this  property  in  the  fall  of  1864, 
as  a  tenant  of  the  United  States,  and  held  possession  thereafter  till  the 
decision  of  the  Supreme  Oourt,  when  he  abandoned  it  or  was  ousted. 

Claimant  being  in  possession  long  prior  to  the  tax-sale  on  October  8, 

1864,  and  to  the  conveyance  by  J.  Madison  Wells  to  him  on  March  25, 

1865,  and  also  to  the  conveyance  of  the  property  as  the  property  of 
Judah  P.  Benjamin  by  the  United  States  marshal,  under  the  sale  made 
on  May  4, 1865,  and  being  himself  a  lawyer  must  have  believed  that 
Judah  P.  Benjamin  had  some  claim  to  or  interest  in  the  property.  He 
must  have  had  some  knowledge  on  this  very  important  matter  of  title 
as  a  matter  of  fact,  and  beside  the  law  charges  him  wkh  full  legal  and 
actual  notice  of  the  records  of  the  deeds. 

If  he  did  not  obtain  this  knowledge  from  the  records,  whence  did  he 
obtain  it  f  Would  he  buy  and  pay  $5,400  for  this  property,  as  the  prop- 
erty of  Judah  P.  Benjamin,  without  any  knowledge  as  to  whether  said 
Benjamin  in  any  manner  owned  the  property  or  even  any  interest  in  it? 

Consequently  the  claim  that  he  bought  the  property  itself  can  only  be 
based  on  the  ground  that  Judah  P.  Benjamin  owned  the  property,  and 
by  reason  of  certain  acts  had  forfeited  the  property,  and  the  same  had 
become  the  property  of  the  United  States  and  the  United  States  sold 
the  property  itself  to  him. 

He  certainly  cannot  pretend  that  the  United  States  could  institute 
proceedings  against  Judah  P.  Benjamin  for  wrongful  acts  done  which 
oaused  a  forfeiture  of  his  property ^  and  then  condenm  for  the  said  wrong- 
ful acts  and  sell  the  property  of  some  stranger  to  the  proceedings,  as 
was  Joseph  Benjamin. 

The  case  must  rest  upon  the  ownership  of  Judah  P.  Benjamin,  and  he 
only  owned  the  one-half  part.  - 

The  claimant  can  in  fact  and  in  law  only  claim  that  he  bought  the  in- 
terest— the  estate — the  property  of  Judah  P.  Benjamin,  whatever  it  was. 
This  he  has  fully  realized.  He,  by  his  purchases,  became  the  owner  of 
the  estate  and  property  of  J.  P.  Benjamin  in  this  square  of  ground, 
whatever  it  was. 

He  became  the.  owner  of  the  one-half  part  of  it,  and  was  substituted 
to  all  the  interest  and  property  of  J.  P.  Benjamin  therein,  which  was 
subject  to  the  mortgage. 

Suppose  property  should  have  appreciated  in  value  in  Louisiana,  and 
this  square  of  ground  had  become  of  the  value  of  $100,000,  and  had 
been  sold  under  the  judgment  of  foreclosure  and  had  brought  that  sum 
of  money,  and  the  costs  and  mortgage  debt  had  been  paid  with  $20,000, 
and  there  had  been  left  a  surplus  of  $40,000,  as  the  share  of  J.  P.  Ben- 
jamin, would  the  claimant  be  now  pressing  this  claim  for  paying  to  him 
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his  $5,400  parcbase  money  bid  therefor  ?    He  would  certainly  have  just 
as  legal  and  equitable  a  claim,  under  such  facts,  as  he  now  has. 

It  has  happened  that  the  property  either  depreciated  in  value,  so  as 
not  to  be  worth  more  than  the  mortgage,  or  was  not  at  the  time  worth 
more. 

Must  the  government,  in  such  sales,  become  a  guarantor,  that  the 
purchaser  shall  not  lose,  if  the  property  depreciate  or  should  not  be  as 
valuable  as  the  purchaser  supposed,  while  if  it  appreciate  or  is  more 
valuable  than  he  supposed  the  government  gains  nothing  f 

The  claimant  acquired  all  that  the  government  could  or  did  sell,  that 
is,  the  estate  and  property  of  Judah  P.  Benjamin,  but  it  has  proved  to 
be  less  valuable  than  he  supposed.  The  title  and  estate  purchased  by 
claimant  has  not  failed,  but  has  been  subjected,  together  with  the  one- 
half  part  owned  by  Joseph  Benjamin,  to  the  payment  of  a  mortgage 
debt,  duly  recorded,  and  has  not  proved  sufficiently  valuable  to  discharge 
the  mortgage  debt  and  secure  the  claimant  against  loss. 

The  minority  of  your  committee  can  see  no  just  or  equitable  grounds 
in  this  case,  for  the  relief  claimed  by  tbe  petitioner  and  allowed  in  the 
bill  reported  by  the  majority,  and  therefore  move  the  indefinite  post- 
ponement. 

P.  M.  COOKRELL. 
S.  J.  B.  MCMILLAN. 
ISHAM  O.  HABBIS. 
JNO.  T.  MOEGAI^. 
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4,'5th  Congress,  \  SENATE.  i  Report 

2d  Session.       f  ^  No.  506. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 


June  12, 1878.— Ordered  to  be  printed. 


Mr.  Bruce,  from  the  Committee  ou  Pensions,  submitted  the  following 

REPORT: 

[To  accompany  bill  H.  R.  2791.] 

The  Committee  on  Pensions,  to  whom  icas  referred  the  bill  {H.  B.  2791) 
granting  additional  pension  to  Mrs.  Margaret  J..  Lovellj  have  had  the 
same  under  considerationj  and  report : 

That  they  have  taken  into  consideration  the  evidence  submitted  by  the 
claimant,  and  cordially  recognize  the  gallant  and  faithful  services  of  the 
deceased  officer,  but  they  find  from  the  report  of  the  Pension  Office  that 
the  claimant  is  now  receiving  a  pension  of  $30  per  month,  the  full  measure 
of  relief  authorized  under  existing  law.  Under  the  circumstances,  we 
recommend  the  indefinite  postponement  of  bill  H.  R.  2791. 
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45Tn  CoNaBEss,  I  SENATE.  i  Befobt 

2d  Ses^on.       i  \  No.  507. 


IN  THE  SENATE  OP  THE  UNITED  STATES. 


June  13, 1878.— Agreed  to  and  ordered  to  be  printed. 


Mr.  Booth,  from  the  Committee  on  Patents,  sabmitted  the  following 

KEPORT: 

The  Committee  on  Patents^  to  lohom  was  referred  the  petition  of  Angeline 
C.  Pusey^  widow  of  Lea  Pusey^  deceased^  for  the  extension  of  a  patent 
granted  decedent  for  an  improved  arrangement  of  railroad  platform-scales^ 
beg  leave  to  report  as  follows: 

That  Lea  Pnsey  invented  an  improved  arrangement  of  railroad  plat- 
form-scales, for  which  letters  patent  were  panted  to  him  on  the  23d 
day  of  December,  1856,  for  a  term  of  fourteen  years. 

That  said  Lea  Pnsey  died,  and  on  the  25th  day  of  Mardb,  1869,  let- 
ters testamentary  were  granted  to  Samuel  G.  Lewis,  who,  as  executor, 
applied  to  the  Commissioner  of  Patents  for  an  extension  of  said  letters 
patent,  which  was  done  by  him  for  a  term  of  seven  years  from  Decem- 
ber 23, 1870. 

That  the  first  term  of  said  patent  was  assigned  to  E.  &  F.  Fairbanks 
&  Co.,  Saint  Johnsbury,  Yt.,  in  July,  1857,  for  a  royalty,  which  aggre- 
gated for  the  whole  term  about  $400 ;  and  that  said  executor,  with  the 
consent  of  the  present  petitioner,  assigned  the  extended  term  to  said 
company  for  the  sum  of  $200. 

This  invention  is  shown  to  be  of  value  to  railroad  companies,  and  In- 
cidentally to  the  public.  But  it  does  not  appear  that  the  patentee  was 
compelled  to  assign  the  first  term,  or  his  executor  the  second  term,  for 
the  above  amounts  on  account  of  poverty.  The  reason  alleged  for  the 
assignment  of  the  first  term  was  in  order  to  get  the  invention  intro- 
duced. This  assignment  served  that  purpose,  and  it  does  not  appear 
that  the  petitioner  is  in  any  better  condition  to  make  any  more  out  of 
a  third  term  than  she  did  out  of  the  second. 

Patents  which  have  already  run  twenty-one  years  should  not  be  ex- 
tended except  when  very  strong  special  reasons  are  clearly  shown ;  and  it 
appearing  in  this  case  that  the  failure  to  get  adequate  remuneration  has 
been  due  mainly  to  the  want  of  diligence  on  the  part  of  the  parties  in- 
terested, the  committee  report  adversely  to  the  petition. 
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45th  Congress,  )  SENATE.  (  Report 

2d  Session.       (  }  No.  608. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 


June  13, 1878.— Ordered  to  be  printed. 


Mr.  Maxey,  from  the  Committee  on  PostOffices  and  Post-Roads,  sub- 
mitted the  following 

REPORT: 

[To  accompany  bill  H.  R.  1496.] 

The  Committee  on  Post- Offices  and  Post-Roads^  to  tcliom  teas  re/erred  the 
hill  (H.  R,  1496)  for  the  relief  of  Oeorge  H.  Giddings^  respectfully  sub- 
viit  the  following  report : 

It  appears  from  the  evidence  that  Georp:e  H.  Giddings  was  contractor 
on  mail-route  12900,  from  August  18, 1854,  to  June  30, 1858,  from  Santa 
Fe,  N.  Mex.,  to  San  Antonio,  Tex. 

A  certified  statement  of  his  account  during  the  above  period  is  fur- 
nished bj  the  Auditor  of  the  Treasury  for  the  Post-Office  Department, 
under  date  of  February  23, 1876. 

The  aggregate  of  the  account  is  $133,257.80,  and  the  account  is  bal- 
anced. 

Mr.  Giddings  claims  an  error  of  85,607.37  in  the  account,  and  that 
there  is  an  unpaid  balance  of  that  amount  due  him  from  the  Post-Office 
Department. 

Mr.  Giddings  presents  a  letter  (copy)  from.  Hon.  Jas.  N.  Tyner,  Sec- 
ond Assistant  Postmaster-General,  dated  March  20, 1876,  in  which  he 
states  that  he  is  directed  by  the  Postmaster-General  to  say,  after  recit- 
ing in  substance  Giddings's  claim  for  pay,  ♦  ♦  •  "  that  he  declines 
to  take  any  steps  whatever  in  the  settlement  of  said  claim."  A  bill  was 
presented  in  the  Senate  by  Mr.  Maxey  (S.  1023),  August  3, 1876,  for  the 
relief  of  Mr.  Giddings,  but  which,  for  want  of  time,  was  not  acted  on. 
The  bill  was  also  presented  on  the  same  day  in  the  House  for  bis 
relief  (No.  3888,  Forty-fourth  Congress,  first  session),  and  was  referred 
to  the  Committee  on  the  Post  Office  and  Post- Roads,  and  by  that  commit- 
tee a  favorable  report  (No.  26)  of  said  claim  was  presented  during  the 
second  session  Forty-fourth  Congress  for  $2,967.43.  No  further  action, 
bowever,  appears  to  have  been  taken.  The  original  bill,  No.  3888, 
substitute  4208  (H.  R.  1496),  November  6,  1877,  was  introduced  and 
referred  to  the  Committee  on  the  Post-Office  and  PosMtoads,  and  that 
committee  reported  favorably  for  $2,967.43  (Report  No.  1,  Forty-fifth 
Congress,  first  session),  and  the  bill  passed  the  House  February  18, 
1878. 

J.  M.  McGrew,  esq.,  Auditor  of  the  Treasury  for  the  Post-Office  De- 
partment, writes  a  letter  to  Mr.  Giddings,  under  date  February  23, 1876, 
the  material  points  in  which  are  as  follows: 

[Extract.]  A  charge  of  $1,500  is  made  against  yoa  [Mr.  GiddiD^s].  being  an  amoant 
paid  to  David  Wasson,  nnder  date  Janaary  13,  1855,  which  is  an  improper  charge,  and 
18  apparently  the  result  of  a  clerical  error  in  this  office. 
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I  am  also  of  the  opinion  that  the  charge  of  (1,467.43  should  not  have  been  made 
against  you  in  the  settlement  of  your  account,  as  it  is  of  the  same  nature  and  orig- 
inates under  the  same  orders  as  the  sum  of  |4,195.11,  which  was  orieinally  charged  to 
you,  but  subsequently  credited  back  to  you  in  the  settlement,  under  the  direction  of  the 
Postmaster-General.  If  it  was  proper  to  credit  you  with  the  14,195.11,  of  which  I  hare 
no  doubt,  it  is  also  Just  that  the  sum  in  question  should  be  allowed. 

It  farther  appears  from  the  Anditor's  letter  <'  that  there  woold  seem 
to  be  no  appropriation  oat  of  which  the  claim  can  be  paid."  Hence 
this  bill.  These  two  snms,  admitted  to  be  erroneonsly  charged,  $1,500 
and  $1,467.43,  aggregate  $2,967.43,  the  amoant  of  the  appropriation 
called  for  in  the  Honse  bill  snbmitted  to  the  committee. 

The  claim  is  evidently  jast,  and  dne  for  services  actnally  rendered 
nnder  contract,  and  is  nnpaid ;  wherefore  the  committee  report  the  bill 
back  without  amendment  and  recommend  its  passage. 
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45th  Congress,  \  SENATE.  (  Report 

2d  Session.       i  \  No.  509. 


IN  THE  SENATE  OF  THE  UNITED  STATES. 


June  13, 1878. — Ordered  to  be  printed. 


Mr.  HoAB,  from  the  Comniittee  on  Privileges  and  Elections,  snbinitted 

the  following 

REPORT: 

The  Committee  on  Privileges  and  Elections,  to  whom  teas  referred  the  me- 
fnorial  of  Joseph  Segar,  asking  for  payment  of  his  salary  and  mileoLge  as 
Senator  from  December  8,  A.  D.  1864,  to  March  4, 1869,  have  considered 
the  same,  and  respectfully  report : 

If  the  petitioner  had  been  admitted  to  the  seat  which  he  claimed,  his 
salary  and  mileage  would  have  amounted  to  more  than  twenty-one  thou- 
sand dollars.  He  was  not  admitted,  and  having  never  performed  the 
duties  of  a  Senator,  under  the  most  recent  precedent  he  is  not  entitled 
to  compensation  and  mileage  as  sach.  By  the  same  precedent,  if  he 
prosecuted  in  good  faith  and  on  reasonable  grounds  a  claim  tor  such 
seat,  he  should  be  allowed  a  moderate  compensation  for  the  expenses 
incurred  by  him  in  such  prosecution. 

On  the  23d  of  February,  1863,  Mr.  Bowden  was  elected  Senator  for 
Virginia  by  the  legislature  assembled  at  Wheeling,  the  great  portion  of 
Virginia,  including  Richmond,  its  former  seat  of  government,  being 
then  in  rebellion.  He  was  admitted  to  his  seat,  the  Senate  thereby 
recognizing  the  legal  existence  of  the  State  he  represented.  West  Vir- 
ginia was  then  erected  into  a  separate  State.  The  legislature  of  Vir- 
ginia assembled  at  Alexandria  and  continued  the  functions  of  a  State 
legislature  of  Virginia.  Mr.  Bowden  continued  to  represent  Virginia 
in  the  Senate  until  his  death,  on  the  2d  of  January,  1864.  December  8,. 
1864,  the  petitioner  was  elected  to  succeed  Mr.  Bowden,  and  prosecuted 
his  claim  with  diligence.  The  Alexandria  government  was  recognized 
as  a  valid  State  organization  by  President  Lincoln  in  his  amnesty  proc- 
lamation of  December  8,  1863.  It  gave  its  constitutional  assent  to  the 
adoption  of  the  thirteenth  amendment  of  the  Constitution  of  the  United 
States,  and  its  assent  is  treated  by  Mr.  Seward  in  his  proclamation 
announcing  the  adoption  of  the  amendment  as  necessary  thereto. 

Under  these  circumstances,  the  petitioner  was  well  warranted  in  pre- 
senting his  claim  to  a  seat  in  the  Senate.  If  the  practice  then  prevail- 
ing were  now  acted  upon  he  would  receive  full  salary  and  mileage.  Tho 
Senate  in  the  cases  of  Kay  and  McMillan,  at  the  present  session,  pre- 
ferred to  allow  to  such  claimants  only  a  compensation  for  reasonable 
and  moderate  expenses.  As  this  is  a  new  rule,  it  would  be  clearly  un- 
just to  require  of  claimants  to  furnish  minute  items  and  vouchers.  We 
think  the  sum  of  $5,000  a  reasonable  and  moderate  allowance  to  Mr. 
Segar  for  three  years'  prosecution  of  his  claim.  We  therefore  recom- 
mend the  passage  of  the  accompanying  resolution : 

Resolved,  That  there  be  allowed  and  paid  out  of  the  contingent  fund 
of  the  Senate  to  Joseph  Segar  the  sum  of  $5,000,  in  full  compensation 
for  his  expenses  in  prosecuting  his  claim  to  a  seat  in  the  Senate  as  & 
Senator  from  the  State  of  Virginia. 
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46th  Go^aBE69,  >  SBKATB.  (  Bepobt 

2d  Session.       i  i  No.  510. 


IN  THE  SENATE  OP  THE  UNITED  STATES. 


JuNB  13,  lB7a— Ordered  to  be  printed. 


Mr.  Plumb,  from  the  Oommittee  on  Military  Affairs,  sabmitted  the 

following 

REPOET: 

[To  accompany  amendment  to  bill  S.  26.] 

The  Committee  on  Military  Affairs,  to  whom  was  referred,  ihe  bill  {8.  26) 
to  provide  for  the  sale  of  the  Fori  Barker  military  reservation  in  Kai^ 
saSj  submit  thefollotoing  report : 

The  Port  Harker  reservation  is  situated  on  the  line  of  the  Kansas 
Pacific  Bailroad,  at  the  98th  degree  of  longitude,  in  the  State  of  Kansas^ 
and  comprises  about  ten  thousand  acres.  It  was  abandoned  for  military 
purposes  several  years  since,  and  the  War  Department  has  repeatedly 
recommended  that  it  be  turned  over  to  the  Interior  Department  for  dis- 
posal as  other  public  lands.  One-half  of  the  reservation  is  claimed  by 
the  Kansas  Pacific  Kailroad  Company,  under  its  original  land  grants 
The  committee  do  not  assume,  however,  to  pass  on  that  claim. 

The  reservation  is  situated  about  four  miles  from  Ellsworth,  the 
county  seat  of  Ellsworth  County,  in  a  section  of  country  settled  within 
the  last  eight  years ;  is  surrounded  by  other  lands  owned  by  the  govern- 
ment which  are  subject  to  entry  under  the  homestead  and  pre-emption 
laws  of  the  United  States  |  and  the  evidence  before  your  committee 
showa  that  the  lands  comprised  in  the  reservation  under  consideration 
have  no  value  except  for  agricultural  purposes,  and  none  for  such  pur- 
poses, even,  which  is  exceptional.  They  are,  also,  it  is  believed,  mainly 
occupied  by  settlers  who  have  gone  onto  and  imprx)ved  them  since  the 
abandonment  by  the  military  authorities. 

It  has  become  the  settled  policy  of  the  government  to  dispose  of  agri- 
cultural lands  to  actual  settlers  only.  This  policy  has  been  applied  to 
military  reservations  on  the  frontier,  where  they  have  been  abandoned 
as  not  longer  needed  for  military  purposes,  as  shown  by  the  recent  action 
of  Congress  concerniug  the  reservations  of  Fort  Kearney,  Port  Lara- 
mie, Port  Petterman,  old  Port  Wayne,  and.  others.  The  Port  Dalles 
military  reservation  in  Oregon  constitutes  an  apparent  exception,  but 
that  reservation  comprised  only  about  four  hundred  acres,  and  was  sur- 
rounded on  two  sides  by  a  large  and  thriving  town,  which  gave  to  the 
lands  an  exceptional  value,  and  for  other  than  agricultural  purposes. 

In  this  case  the  committee,  while  applying  the  policy  of  the  govern- 
ment to  the  Port  Harker  military  reservation  by  providing  that  it  shall 
be  sold  to  actual  settlers  only,  and  for  the  protection  of  those  who  have 
already  settled  upon  it,  on  the  other  band  fully  protect  the  interests  of 
the  government  by  providing  for  its  appraisement  under  the  direction 
of  the  Secretary  of  the  Interior,  and  that  it  shall  be  sold  at  the  ap- 

Digitized  by  V^OOQ IC 


2  SALE   OF   FORT  HARKEB  MILITABT  RESEBYATION. 

praised  price,  so  that  whatever  increased  value  it  may  have  by  reason 
of  its  segregation  from  the  public  domain  during  and  since  its  military 
occupation  may  be  fully  realized  by  the  government. 

In  the  accomplishment  of  these  purposes  a  substitute  for  the  original 
bill  is  herewith  reported,  with  a  recommendation  that  it  be  passed. 


[S.  26.    Reports  Nob.  61  and  510.    Forty-fiftli  CoDgress,  second  session.] 

In  the  Senate  of  the  United  States.    Jane  13, 1876.    Ordered  to  be  printed. 

AMENDMENT  reported  by  Mr.  Plumb,  from  the  Committee  on  Military  Affairs,  to  the 
bill  (S.  26)  to  donate  a  portion  of  the  military  reservation  of  Fort  Barker  to  the 
State  of  Kansas  for  the  eetablLshment  of  an  educational  or  charitable  institutioo, 
and  to  open  the  remainder  of  said  reservation  to  settlement,  viz :  Strike  out  all  after 
the  enacting  clase  and  insert  the  following : 

That  the  Secretary  of  War  is  hereby  authorized  to  turn  over  to  the 
Secretary  of  the  Interior  the  Port  Harker  military  reservation  in  Kan- 
sas for  sale  as  hereinafter  provided. 

Sec.  2.  The  Secretary  of  the  Interior  shall  cause  said  reservation  to 
be  appraised  as  early  as  practicable,  in  tracts  not  exceeding  one  han- 
dred  and  sixty  acres  each,  by  three  competent  disinterested  persons; 
and  upon  the  approval  of  such  appraisement  by  the  Secretary,  he  shall 
offer  said  reservation  for  sale  by  giving  such  notice  as  is  now  required 
for  the  sale  of  public  lands.  The  persons  who  may  have,  at  the  date 
of  the  passage  of  this  act,  settled  upon  and  improved  said  lands,  shall 
have  the  prior  right  to  purchase  the  lands  so  settled  upon  at  the  ap- 
praised value  thereof,  not  to  exceed  one  hundred  and  sixty  acres  to  each 
person,  and  shall  have  such  reasonable  time  in  which  to  make  payment 
therefor  as  the  Secretary  of  the  Interior  may  prescribe.  Such  portion 
of  said  reservation  as  shall  not  have  been  setUed  upon  and  improved  at 
the  date  of  the  passage  of  this  act  shall  be  sold  by  the  Secretary  of  the 
Interior  to  actual  settlers,  under  such  regulations  as  he  may  preBcribe: 
Provided^  That  no  land  shall  be  sold  under  the  provisions  of  this  act  for 
less  than  one  dollar  and  a  quarter  per  acre.  All  sales  of  land  herein 
provided  for  shall  be  made  as  nearly  as  practicable  under  the  rales  and 
regulations  now  existing  for  disposing  of  the  public  lands  of  the  United 
States. 

Amend  the  title  so  as  to  read :  <^ A  bill  to  provide  for  the  sale  of  the 
Fort  Harker  military  reservation  in  the  State  of  Elansas." 
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Mr.  Booth,  from  the  Committee  on  PateDts,  submitted  tbe  following 

REPORT: 

[To  aooomptbny  bill  8. 1394.] 

The  Committee  an  Patents^  to  wlum,  was  referred  the  petition  of  Henry  8. 
Van  de  Carr  and  Elise  M.  BeynoldSy  adminietrators  of  the  estate  of 
Rensselaer  Reynolds^  deceased ^  and  Gordon  B,  Bbynolds^  praying  for  the 
extension  of  a  patent  granted  to  said  decedent  on  ^^brakes  for  power-looms^''* 
have  had  the  same  under  consideration^  and  submit  the  following  report : 

This  petition  was  examined  and  considered  by  this  committee  daring 
the  last  Congress. 

After  a  full  investigation  of  all  the  facts,  the  committee  made  a  report, 
which  was  as  follows : 


[Report  to  accompany  bill  S.  925.] 


The  Committee  on  Patents,  to  whom  was  r^erred  the  petition  of  Henry  S.  Van  de  Carr  and 
Elize  A£,  Reynolds^  administratora  of  the  estate  of  Reneeelaer  Beynolda,  deoeasedt  and  Q-or- 
don  B.  Reynolds f  praying  for  the  extension  of  a  patent  granted  to  said  deoedent  on  ^^brakes 
for  pmoer-looms/^  have  had  the  same  under  oonsiderationf  and  beg  leave  to  submit  thefollow' 
ing  report : 

A  patent  was  granted  to  Renaselaer  Rsynolds  and  Gordon  B.  Reynolds  for  an  "  im- 
provement in  brakes  for  power-looms/'  which  bears  date  upon  its  face  June  21, 1859, 
the  original  paper  being  filed  by  the  petitioners  with  their  petition.'  The  patent,  ac- 
cording to  that,  would  expire  on  the  21st  June,  1873,  and  an  application  for  renewal 
ninety  days  before  the  latter  date  would  have  been  the  time  under  the  law.    The 

Setitioners  did  applv  to  the  Oommrssioner  for  a  renewal  in  due  form  on  the  3d 
[arch,  1873,  more  than  ninety  days  before  the  time  at  which  the  patent  appar- 
ently expired.  But  when  the  case  was  examined  the  renewal  was  refused,  upon  the 
ground  that  the  patent  was  antedated  to  the  9th  February,  1859,  and  consequently  the 
application  was  too  late.  A  copy  of  the  opinion  of  the  Commiss^pner  is  filed,  from 
which  it  appears  that  the  original  application  was  made  March  9,  1859.  As  the  law 
then  stood,  a  patent  might  be  antedated  to  the  time  of  the  application,  yet  this  patent 
was  antedated  more  than  a  month  before  the  party  filed  his  application.  How  this 
occurred  is  not  explained,  but  your  committee  suppose  it  was  a  mistake.  The  appli- 
cation for  the  renewal  was  formal  and  regular  in  all  other  respects  except  as  to  time, 
and  as  to  that  the  petitioners  were  misled,  without  any  default  of  theirs,  by  the  date  on 
the  face  of  their  patent.  The  Commissioner  says  in  hts  opinion  *'  the  case  seems  to  be 
meritorious,  and  no  other  obstacle  (except  as  to  the  time  of  filing  the  application  for 
renewal)  appears  in  the  way  of  an  extension." 

Your  committee  think  that  the  parties  are  entitled  to  have  their  application  for  re- 
newal heard,  but  that  the  rights  of  parties  who  have  used  or  manufactered  the  inven- 
tion since  the  expiration  of  the  patent  should  be  protected.  They  report  a  bill  for 
these  purposes,  and  recommend  its  passage. 

The  petition  has  been  again  considered  by  the  present  committee, 
who  concur  in  the  statement  of  facts  and  conclusions  as  above  set 
forth,  and  report  a  bill  allowing  a  new  application  to  the  Commissioner 
of  Patents,  and  recommend  its  passage.    , 
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Mr.  Wadleigh,  from  the  Committee  on  Patents,  submitted  the  fol- 
lowing 

KEPOET: 

[To  accompany  bill  S.  1395.] 

The  Committee  on  Patents^  to  whom  wm  referred  the  biU  {8. 1395)  for  the 
relief  of  Oeorge  W.  Hubbard^  make  the  following  report: 

The  Committee  on  Patents  of  the  Senate,  at  the  second  session  of  ttie 
Forty-fourth  Congress,  made  a  report  upon  this  case  as  follows : 

That  from  the  evidence  submitted^  it  appears  that  the  petitioners  were  the  original 
inYcntorsof  valnable  improYcments  in  direct-acting  steam-pnmping  engines :  that  they 
were  both  working  meolianios  at  the  time  of  obtaining  their  patent,  and  that  the 
mechanical  principles  involved  were  each  as  to  be  bat  little  understood,  and  many 
years  elapsed  before  their  invention  could  be  introduced.  During  the  life  of  the  patent 
the  inventors  used  every  effort  to  bring  their  invention  into  public  notice  and  use, 
without  successi  and  were  unable  to  realize  any  return  for  their  labor,  and  we  re  re- 
duced to  a  state  of  destitution,  receiving  for  the  term  of  said  patent  but  |23.50.  Sub- 
seqnently,  the  manufocture  of  steam-pumps  embraeiug  their  invention  has  been 
developed  by  the  expenditure  of  a  large  amount  of  capital  by  other  parties,  and  now 
no  direct-acting  steam-pumps  are  used  in  this  country  or  in  Europe  that  do  not  em- 
brace some  feature  of  their  invention,  and  by  the  in  trod  action  of  which  the  mining 
operations  of  the  world  have  l>een  revolutionized,  and  all  the  steam  navies  of  this 
coantry  and  Europe  are  supplied  with  them. 

These  inventors  are  stiU  poor  men,  work  at  daily  labor  to  support  their  families,  and 
are  unable  to  avail  themselves  of  .the  benefits  of  their  inventions  on  account  of  the 
large  capital  that  is  required  for  their  profitable  manufacture.  The  present  mannfao« 
turers,  recognizing  the  equities  due  these  inveators,  propose  to  pav  them  a  small  royalty 
on  their  fatare  manufactares  of  machines  which  embrace  their  inventions  daring  the 
term  of  the  extended  patent.  It  farther  appears  that  the  price  to  the  public  wiU  not 
be  increased  in  conseqaence  of  the  proposed  royalty. 

Your  committee  adopt  said  report,  and  report  and  recommend  its 
passage. 
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